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Supreme  Court  of  Appeals 


OF  WEST  VIRGINIA. 


SPRING-SPECIAL  TERM,  1898. 


CHARLESTON. 

George  et  al,  v,  Curtis  ct  uL 

Submitted  February  2,  1898— Decided  April  16,  1898. 

Equity— /*flr//>5  in  PaH  Delicto  -Sheriff. 

When  a  sheriff  commits  a  default,  and  the  sureties  on  his  bond 
after  paying-  his  liabilities  proceed  against  him  by  indict- 
ment for  embezzlement,  and  afterwards  an  agreement  is  en- 
tered into  between  the  sureties  who  p»iid  off  said  liability 
and  the  father  of  said  sheriff,  who  was  also  one  of  his 
sureties,  that,  if  he  will  pay  them  a  certain  sum  of  money, 
said  criminal  proceedings  shall  be  stopped,  and  said  father  be 
released  from  further  liability  to  his  co-sureties,— if  such  agree- 
ment is  so  far  executed  that  the  money  is  paid,  and  the  pro 
ra/a*  share  of  said  father  on  the  liability  of  said  surety  is  paid, 
and  accepted  by  said  co-sureties,  in  a  chancery  suit  brought 
by  said  co-sureties  against  said  father  to  make  him  contribute 
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further,  under  the  circumstances  of  the  case,  equity  will  leave  the 
parties  where  it  finds  them,  and  the  plaintiff's  bill  will  be 
dismisssed.     (p.  11.) 

Appeal  from  Circuit  Court,  Brooke  County- 
Action  by  S.  Georgfe  and  others  against  J.  E.  Curtis  and 
others.     From   a  judgment  for  plaiutiflFs,  defendants  ap- 
peal. 

Reversed, 

Hubbard  &  Hubbard,  for  appellants. 
Palmer  &  Palmer,  for  appellees. 

English,  Judgp:: 

In  November,  1888,  Joseph  L.  Curtis  was  elected  sheriff 
of  Brooke  County,  and  on  December  20,  1888,  he  qualified 
and  gave  bond  as  such  sheriff  before  the  county  court  of 
said  county.  As  required  by  law,  he  gave  two  bonds, — 
one  in  the  penal  sum  of  thirty  thousand  dollars,  condi- 
tioned as  required  to  faithfully  discharge  the  duties  of  his 
office,  and  to  account  for  and  pay  over  all  the  money  com- 
ing to  his  hands  by  virtue  of  his  office;  and  the  second  of 
said  bonds  was  in  the  penal  sum  of  fifteen  thousand 
dollars,  conditioned  as  required  to  account  for  all  money 
coming  to  his  hands  by  virtue  of  said  office  in  receiving, 
disbursing,  and  collecting  all  school  money  collected  by 
him  as  sheriff.  On  both  of  said  bonds  John  Gibson,  Rob- 
ert Scott,  D.  Brown,  S.  George,  L.  C.  Applegate,  Henry 
Zilliken,  Lucas  Walter,  W.  P.  Cowans,  W.  A.  Rodgers,  F. 
C.  Glass,  Walter  Cowans,  and  J.  E.  Curtis  were  sureties. 
In  conducting  said  business  of  sheriff,  said  Joseph  L. 
Curtis  committed  a  default,  and  the  countv  court  of 
Brooke  count} ,  in  the  name  of  this  State,  brought  suit 
against  him  and  his  securities  on  the  first  bond,  and  ob- 
tained judgment  against  the  defendants  for  the  sum  of 
twenty-six  thousand  two  hundred  and  fifty  dollars  and 
seventy-four  cents,  with  interest  from  November  9,  1893, 
and  costs  amounting  to  one  hundred  and  nine  dollars  and 
thirty-three  cents.  A  suit  in  equity  was  brought  in  the 
circuit  court  of  said  county  by  S.  (xeorge,  W.  P.  Cowans, 
John   Gibson.    Robert  Scott,    Lucas   Walters,   and    L.    C. 
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Applegate  against  J.  K.  Curtis  and  others.  The  plain- 
tiffs, among-  other  things,  allege  that,  before  said  judg- 
ment was  obtained,  said  Joseph  Curtis  made  a  general  as- 
signment for  the  benefit  of  his  creditors  to  S.  George,  and 
that,  after  said  judgment  was  obtained,  it  was  part  paid 
out  of  the  property  in  the  hands  of  the  assignee,  and  that 
all  of  the  money  in  the  hands  of  assignee  was  exhausted 
in  payments  made  on  said  judgment,  and  the  balance, 
amounting  with  interest  and  costs  to  twenty-one  thousand, 
seven  hundred  and  forty-seven  dollars  and  eighty-four 
cents  was  paid  by  complainants  as  follows:  eleven  thousand 
dollars  January  9,  1894,  and  ten  thousand  seven  hundred 
and  forty-seven  dollars  and  eighty-four  cents,  May  31, 
1894;  the  sum  of  three  thousand  one  hundred  and  six  dol- 
lars and  eighty-three  cents  having  been  paid  by  each 
of  the  complainants.  The  plaintiffs  further  allege 
that  the  said  Henry  Zilliken,  W.  A.  Rodgers,  and 
J.  E.  Curtis  were  each  sureties  on  Curtis'  official  bonds, 
and  were  liable  with  plaintiffs  to  pay  the  amount  due 
thereon,  but  had  paid  no  part  of  the  liability,  and  should 
contribute  their  ^r^  rata  share  on  said  judgment.  They 
further  allege  that  on  April  2(»,  1880,  John  Erwin  and  wife 
conveyed  by  deed  to  J.  E.  Curtis  a  fraction  of  a  lot  of  land 
in  Wellsburg,  Brooke  County,  W.  Va.,  designated  in  said 
deed  as  a  fraction  of  a  lot  opposite  lot  No.  14,  which  lot  is 
still  owned  by  J.  E.  Curtis;  that  on  Decembers,  1884,  said 
Curtis  executed  a  deed  of  trust  to  defendant  J.  L.  Curtis, 
by  which  he  conveyed  said  fraction  of  land  in  trust  to  se- 
cure the  payment  of  a  note  of  one  thousand  dollars  and  in- 
terest thereon  to  John  Erwin  now  dead;  and  they  charge 
that  the  large  part  of  said  note  has  been  paid,  and  they 
pray  that  the  administrators  of  said  Erwin  may  answer 
and  discover  the  amount  now  unpaid  on  the  note  secured 
by  said  trust  deed. 

Plaintiffs  also  allege  that,  during  the  entire  term  of  said 
Curtis  as  sheriff  of  said  county,  said  J.  E.  Curtis  was  his 
deputy,  had  charge  of  the  books,  made  most  of  the  collec- 
tions, and  handled  most  of  the  money  that  passed  through 
the  office,  and  was  in  every  way  familiar  with  the  business 
of  the  office;  that  said  J.  E.  Curtis  is  the  father  of  said 
Joseph  L.  Curtis,  and,  by  reason  of  his  acquaintance  with 
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the  office  affairs,  he  knew  that  said  Joseph  L.  Curtis  was 
larg-ely  behind  in  his  accounts,  and  would  be  unable  to 
meet  the  amounts  due  the  county  court,  and  to  the  other 
persons  and  corporations  for  which,  as  sheriff,  he  col- 
lected taxes;  and  taking*  advantagce  of  the  knowledgfe  ac- 
quired as  such  deputy,  said  J.  E.  Curtis,  as  far  as  he 
could  do  so,  disposed  of  his  property,  and  conveyed  it  to 
other  persons,  with  the  fraudulent  intent  to  escape  all  lia- 
bility for  the  default  and  indebtedness  of  said  Joseph  L. 
Curtis,  and  to  defraud  the  plaintiffs,  who  were  jointly 
liable  with  him  on  said  official  bonds;  that  said  Joseph  L. 
and  J.  E.  Curtis  were  joint  owners  of  a  printing  office, 
presses,  etc.,  known  as  the  '*Pan-Handle  News,''  worth 
two  thousand  five  hundred  dollars,  and,  after  they  had 
discovered  said  Joseph  L.  would  be  unable  to  meet  his  lia- 
bilities to  the  county  court  and  others,  they  conveyed  all 
of  the  printing  machinery,  etc.,  to  the  defendant  David  H. 
Hahn,  son-in  law  to  said  J.  E.  Curtis,  for  the  purpose  of  de- 
frauding and  delaying  the  complainants  and  other  cred- 
itors in  the  collection  of  their  claims;  that  on  September  5, 
1893,  J.  E.  Curtis  was  the  owner  of  a  lot  of  land  in  the 
town  of  Bethany,  Brooke  County,  known  on  the  plat  of  said 
town  as  *'No.  30,"  and  on  that  day  he  and  his  wife  con- 
veyed said  lot  to  David  H.  Hahn,  and  the  same  day  Hahn 
conveyed  it  to  Sarah  B.  Curtis,  wife  of  said  J.  E.  Curtis, 
conveyances  voluntary  and  without  consideration,  and 
made  with  intent  to  defraud  creditors,  particularly  the 
plaintiffs;  that  said  J.  E.  Curtis  was  then  largely  indebted, 
and  his  liability  on  said  official  bond  then  existed;  and, 
with  like  intent,  he  sold  land  in  Wellsburg,  and  purchased 
other  land  in  Lazierville,  W.  Va.,  from  one  John  McClurc, 
paid  for  it  and  decided  the  same  to  his  wife,  so  it  might  not 
be  liable  for  his  debts;  also,  that  J.  E.  Curtis  was  on  June 
S,  1894,  the  owner  of  certain  judgments  obtained  by  him 
in  the  circuit  court, -one  dated  October,  1890,  for  one 
thousand  one  hundred  and  ten  dollars  and  eighty-four 
cents,  with  interest,  etc.,  another  for  one  hundred  and 
ninety-five  dollars  and  twenty  cents,  same  date  with  in- 
terest, and  another  same  date,  for  eight. hundred  and  sev- 
enty-one dollars  and  ninety-eight  cents,  interest,  etc., — 
and  with  like  intent  J.  E.  Curtis  assigned  said  judgments 
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to  W.  K.  Curtis,  another  of  his  sons;  that  said  J.  E.  Curtis 
is  the  owner  in  fee  of  two-thirds  of  lot  13  in  town  of  Beth- 
any, one-fourth  of  lot  65  and  lot  18  in  said  town;  that  said 
J.  E.  Curtis  is  the  owner  of  real  estate  outside  of  this 
State;  that  he  owns  a  larg-e  amount  of  real  estate,  notes, 
bills,  and  other  assets,  the  amount  of  which  is  unknown 
to  plaintiffs:  and  they  ask  that  J.  E.  Curtis  be  required  to 
make  full  discovery  of  all  his  property,  where  located,  the 
nature  and  value  thereof.  Plaintiffs  also  alleg^e  that  Hen- 
rv  Zilliken  is  the  owner  of  a  certain  lot  of  land  in  Wells- 
burg,  described  as  the  fraction  of  a  lot  opposite  lot  No.  20, 
which  was  conveyed  to  him  by  J.  C.  Palmer,  special  com- 
missioner, April  7,  1886,  and  on  April  7th,  same  year,  Zil- 
likenconveyed  said  lot  to  J.  C.  Palmer,  in  trust  to  secure  to 
S.  George  the  payment  of  two  several  notes,  each  for  seven 
hundred  and  forty-three  dollars  and  twelve  cents,  and  an- 
other note  for  twenty-five  dollars;  and  on  April  28,  1883, 
said  Zilliken  conveyed  or  attempted  to  convey  said  frac- 
tion of  lot  to  Edward  O.  Hunter,  in  trust  to  secure  to 
James  Hunter  the  payment  of  a  note  for  one  thousand 
dollars  and  interest;  that  though  said  last-named  deed 
was  executed  on  April  28,  1883  it  was  not  admitted  to  re- 
cord until  June  20, 1886;  that  on  March  18,1893  Zilliken  and 
wife  conveyed  said  fraction  of  lot  in  Wellsburg  to  A.  H. 
Moeser,  and,  as  part  of  same  deed,  conveyed  to  said  Moe- 
ser  all  of  his  stock  of  goods,  jewelry,  furniture,  etc.,  being 
all  the  property  owned  by  said  Zilliken,  to  secure  the  pay- 
ment of  a  note  to  William  F.  Hofman  for  one  thousand  six 
hundred  and  ninety-four  dollars  and  seventy-two  cents 
and-  interest,  and  also  a  note  of  Heeren  Bros,  for  six  hun- 
dred dollars  and  interest;  that  said  deed  of  April  28,  1883, 
to  Edward  O.  Hunter  was  given  to  secure  a  debt  long  since 
paid;  that  said  deed  of  March  18,  1893,  conveyed  all  of 
Zilliken's  property,  both  real  and  personal  and  that,  at 
the  time  of  giving  the  same,  he  was  insolvent,  and  the 
deed  was  made  with  the  purpose  of  covering  up  his  prop- 
erty, so  the  same  could  not  be  made  liable  for  his  debts, 
and  to  hinder,  delay,  and  defraud  his  creditors;  that  said 
debts  are  not  bona  fide  and,  even  if  they  were,  he  at- 
tempted to  give  a  preference  to  his  creditors;  and  that 
said   goods,    jewelry,  etc.,  conveyed  to  Moeser,   were   not 
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taken  by  him,  but  remained  in  possession  of  Zilliken,  who 
continued  to  sell  same,  and  appropriate  the  proceeds,  and 
thus  to  hinder,  delay,  and  defraud  his  creditors.  Plain- 
tiffs further  say  that  said  W.  A.  Rodg-ers,  is  possessed  of 
a  largfe  amount  of  property,  consisting^  of  notes  and  bills 
due  said  Rodg-ers;  but  they  cannot  say  where  said  prop- 
erty is,  and  they  ask  that  Rodg-ers  be  compelled  to  dis- 
cover and  make  known  all  of  the  property  he  holds,  or 
which  is  held  for  him  bv  others.  Plaintiffs  further  sav 
that  S.  Georg-e  obtained  a  judg-ment  ag-ainst  J.  K.  Curtis 
on  May  31,  1894,  for  one  hundred  and  ninety-three  dollars 
and  ten  cents,  which  was  docketed  on  the  lien  docket  of 
said  county  June  4,  1894;  wherefore  the  plaintiffs  say 
that  said  deeds  of  trust  made  bv  Zilliken  to  Edward  O. 
Hunter  and  A.  H.  Moeser  are  fraudulent  and  void  as 
against  the  plaintiffs'  claims,  and  should  be  set  aside,  and 
the  property  therein  conveyed  subjected  to  plaintiffs' 
claims;  that  the  several  deeds  and  transfers  made  by  said 
J.  E.  Curtis  to  his  wife,  or  taken  in  her  name,  and  to  his 
son-in-law  Hahn,  and  to  others,  which  are  charg-ed  to  be 
fraudulent,  should  be  set  aside  and  annulled,  aud  the 
property  subjected  to  the  claims  of  plaintiffs. 

The  defendants  J.  F).  Curtis  and  Henrv  Zilliken  filed 
their  separate  answers  to  the  amended  bill,  as  did  also 
William  Rodg*ers;  and  Otto  Heeren  and  William  F. 
Hofman,  partners  of  the  firm  of  Heeren  Bros.,  and 
William  Hofman  in  his  own  rig"ht,  filed  their  joint  answer 
to  said  amended  bill;  and  Hannah  M.  Hunter,  adminis- 
tratrix of  James  Hunter,  also  filed  an  answer  to  the 
amended  bill, — which  answers  put  in  issue  the  material 
alleg-ations  as  to  said  defendants,  and  were  replied  to  gen- 
erally by  the  plaintiffs.  Sarah  B.  Curtis  also  filed  her  an- 
swer to  plaintiffs'  bill,  adopting-  the  answer  of  J.  E.  Curtis. 
Depositions  were  taken  by  both  plaintiffs  and  defendants, 
and  the  cause  finally  heard  on  March  21,  1896,  and  a  decree 
rendered  therein  holding  that  J,  E.  Curtis,  William  A. 
Rodgers,  and  Henry  Zilliken  are  liable  to  the  plaintiffs  for 
their  ^r^  /7//^?  share  of  the  amount  paid  by  the  plaintiffs  on 
the  judgment  obtained  in  the  name  of  the  State  of  West 
Virginia,  for  the  use  of  the  county  courtof  Brooke  County, 
against  said  sureties  in  said  sheriff's  bond,  rendered  No- 
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vember  9,  1893,  for  the  sum  of  twenty  six  thousand  two 
hundred  any  fifty  dollars  and  seventy-four  cents  and  in- 
terest from  said  day.  And  the  court  being  of  opinion 
that  the  sale  and  transfer  of  the  printing*  office,  presses, 
etc.,  known  as  the  *VPan-Handle  News,''  located  at  Wells- 
burg-,  W.  Va.,  by  Joseph  L.  Curtis  and  J.  E.  Curtis,  was 
fraudulent,  and  made  with  intent  to  defraud  creditors; 
that  said  conveyances  made  by  J.  E.  Curtis  and  Sarah 
B.  Curtis  to  D.  H.  Hahn,  and  by  said  Hahn  to  Sarah  B. 
Curtis,  of  said  lot  No.  30,  in  the  town  of  Bethany,  were 
fraudulent,  and  made  with  intent  to  delay,  hinder,  and  de- 
fraud  creditors;  that  the  property  conveyed  by  John  Mc- 
Clure  and  wife  to  Sarah  B.  Curtis,  so  far  as  the  same  was 
paid  for,  was  paid  out  of  the  funds  of  J.  E.  Curtis;  and  that 
the  land  so  conveyed  is  subject  to  the  claims  of  the  plain- 
tiffs in  this  suit;  and  that  the  transfer  of  the  judgements 
hereinbefore  set  out  as  owned  by  J.  E.  Curtis,  and  trans- 
ferred to  W.  K.  Curtis,  was  made  to  defraud  the  creditors 
of  J.  E.  Curtis, — proceeded  to  decree  in  favor  of  the  plain- 
tiffs ag"ainst  J.  E.  Curtis  for  two  thousand  seven  hundred 
and  eigfhteen  dollars  and  forty-eig'ht  cents,  with  interest 
from  May  31,  1894,  which  should  be  reduced  one-eighth 
of  all  received  by  or  on  account  of  plaintiffs  from  the 
defendants  Zilliken  and  William  A.  Rodgers  or  either;  and 
it  was  further  decreed  that  plaintiffs  do  recover  of  defend- 
ant Zilliken  the  sum  of  two  thousand  seven  hundred  and 
eighteen  dollars  and  forty-eight  cents,  with  interest  there- 
on from  May  31,  1894,  which  sum  should  be  reduced  one- 
eighth  of  all  received  by  or  on  account  of  the  plaintiffs  from 
defendants  J.  E.  Curtis  and  William  A.  Rodgers,  and  that 
plaintiffs  do  recover  of  William  A.  Rodgers  the  sum  of  two 
thousand  seven  hundred  and  eighteen  dollars  and  forty- 
eight  cents,  w^th  interest  from  May  31,  1894,  which  should 
be  reduced  one-eighth  of  all  received  by  plaintiffs  from 
the  defendants  J.  E.  Curtis  and  Henry  Zilliken,  or  either 
of  them;  and  it  was  further  decreed  that  the  property  be- 
fore described  as  the  Pan-Handle  News  property,  the  sev- 
eral judgments  of  J.  F^.  Curtis  against  Albert  Lynn  and 
James  P.  Rodgers,  the  said  lot  No.  30  in  Bethany,  and  the 
tract  of  land  in  Laziervillc  conveyed  to  Sarah  B.  Curtis  by 
John  McClure  and  wife,  be  subjected  and  made  liable   to 


8  George  et  ql.  v,  Curtis  et  aL  [45 

claim  of  the  plaintiffs  for  the  amount  recovered  ag-ainst 
J.  E.  Curtis  in  this  decree;  that  the  several  deeds  of  trust 
made  by  Zilliken  and  wife  on  April  28,  1883,  to  Edward 
O.  Hunter,  and  on  March  18,  1893,  to  A.  H.  Moeser,  trus- 
tee, are  valid  and  subsisting  liens  on  the  property  therein 
set  forth.  And  said  cause  was  referred  to  a  commis- 
sioner,  to  ascertain  and  report  (1)  the  value  of  the  real  es- 
tate set  out  in  the  bill  belonging  to  J.  E.  Curtis,  the  value 
of  the  land  in  Lazierville  conveyed  to  Sarah  B.  Curtis  bv 
McClure  and  wife,  also  the  value  of  the  lot  in  Wellsburg 
belonging  to  said  Ziliken;  (2)  what  is  the  rental  value  of 
the  above-mentioned  real  estate;  (3)  what  liens  are  ag^ainst 
said  real  estate,  and  the  amount  and  priorities  of  said  liens. 
The  court  further  decreed  that,  unless  defendant  paid 
the  amount  decreed  against  him  within  30  days  from  the 
rising  of  the  court,  certain  special  commissioners  therein 
named  should  take  possession  of  the  printing  oflSce,  types, 
etc.,  used  in  the  Pan-Handle  office,  and  all  other  property 
constituting  said  office,  and  sell  the  same  as  therein  di- 
rected; and  from  this  decree  J.  E.  Curtis,  Sarah  B.  Curtis, 
and  David  H.  Hahn  obtained  this  appeal. 

The  first  error  relied  on  by  the  appellants  is  claimed  to 
be  in  the  action  of  the  court  holding  that  J.  E.  Curtis  was 
liable  to  plaintiffs  in  any  sum  whatever  on  account  of  the 
judgment  rendered  against  said  plaintiffs  by  the  circuit 
court  of  Brooke  County,mentioned  and  described  in  the  de- 
cree complained  of  and  the  proceeeings  in  the  cause.  Now, 
as  we  have  seen,  the  object  of  this  suit  was  to  compel  the 
defendant  J.  E.  Curtis,  to  contribute  his/r^  rata  propor- 
tion of  twenty-one  thousand  seven  hundred  and  forty- 
seven  dollars  and  eighty-four  cents,  wMth  interest  and 
costs,  for  which  judgment  was  rendered  against  plaintiffs, 
and  which  is  claimed  to  have  been  paid  by  them,  and  to 
set  aside  certain  transfers  and  conveyances  made  bv  said 
J.  E.  Curtis  of  his  property  as  void.  It  appears  from  the 
record  he  was  charged  with  embezzlement,  and  four  in- 
dictments were  found  against  him  for  that  offense,  in  con- 
nection with  the  conduct  of  the  office  of  sheriff,  and  that 
the  sureties  on  his  official  bond,  part  of  whom  are  plain- 
tiffs in  this  cause,  were  pressing  the  prosecution  ot  these 
indictments;  that  J.  E.  Curtis,  father  of  J.  L.  Curtis,  sher- 
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iff,  etc.,  was  one  of  the  sureties  on  his  bond,  and  entered 
into  an  agreement  with  plaintiffs,  as  he  claims,  to  turn 
over  to  J.  C.  Palmer,  one  of  the  attorneys  for  plaintiffs, 
certain  property,  in  consideration  that  the  prosecutions 
ag^ainst  his  son  J.  L.  Curtis  should  be  stopped,  and  he  be 
released  from  further  liability  upon  the  official  bonds  of 
said  J.  L.  Curtis,  In  pursuance  of  this  ag-reeraent,  it  ap- 
pears that  said  J.  E.  Curtis  did  turn  over  to  said  J.  C. 
Palmer  property  valued  in  the  agg^regfate  at  five  thousand 
two  hundred  and  thirtv-four  dollars  and  ninetv-seven 
cents,  and,  in  pursuance  of  the  ag-reement,  the  indict- 
ments were  submitted  to  a  jury.  The  attorney  for  the 
State  stated,  in  presence  of  court  and  jury,  that  the  evi- 
dence was  insufficient  to  justfy  a  conviction  of  the  defend- 
ant. No  evidence  was  produced  in  either  of  the  cases,  and 
a  verdict  of  not  guilty  rendered  in  each  case.  When  this 
property  was  delivered  by  J.  E.  Curtis  to  Palmer,  he  re- 
ceipted for  the  same,  and  stated  in  the  receipt  that  he  was 
to  deliver  it  to  John  Gibson  when  the  agreement  made  by 
S.  George  and  others  was  complied  with,  and,  if  the  agree- 
ment failed,  he  was  to  return  it  to  J.  E.  Curtis.  J.  C. 
Palmer,  in  his  deposition,  says  he  distinctly  announced 
before  all  of  them,  in  order  there  might  be  no  misunder- 
standing between  J.  E.  Curtis  and  his  co-sureties  as  to 
what  the  force  of  this  agreement  was,  that  these  securi- 
ties turned  over  to  him  by  J.  E.  Curtis  to  be  given  to  said 
Gibson  were  for  the  express  purpose  and  in  consideration 
of  the  settlement  of  the  criminal  proceedings  against  J.  L. 
Curtis,  and  that  it  would  not  relieve  J.  E.  Curtis  from  the 
payment  of  any  part  of  his  liability  as  bondsman  of  said 
Curtis,  late  sheriif.  The  property  turned  over  by  J.  E. 
Curtis  to  J.  C.  Palmer,  as  aforesaid,  after  the  disposal  of 
said  criminal  proceedings  appears  to  have  been  handed 
over  to  said  Gibson,  who  testiii«^s  that  he  gave  two  thous- 
and seven  hundred  and  ten  dollars,  part  of  the  proceeds, 
to  Mr.  George,  to  settle  the  claim  of  the  count}'^  against  the 
sureties  of  said  sheriif  about  June  1,  1894.  There  seems 
to  be  some  conflict  in  the  testimony  as  to  whether  this 
property,  amounting  to  five  thousand  two  hundred  and 
thirtv-four  dollars  and  ninetv-seven  cents  received  from 
J.  E.  Curtis  by  J.  C.  Palmer,  was  to  be  entirely  consumed 
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in  satisfaction  of  the  infraction  of  the  criminal  laws, 
or  that  it  should  g'o  further,  and  relieve  said  J.  E.  Curtis 
from  paying"  his /re;  rata  share  as  one  of  the  sureties  of  J. 
L.  Curtis.  What  became  of  the  residue  of  the  property 
that  went  into  the  hands  of  John  Gibson  does  not  appear; 
but  without  reference  to  this  property,  amounting*  to 
over  five  thousand  dollars  turned  over  to  Palmer,  two 
thousand  seven  hundred  and  ten  dollars  of  which  appears 
to  have  been  paid  to  S.  George,  to  use  in  settlement  of  the 
claim  of  the  county  ag"ainst  the  sureties  of  said  sheriff,  the 
court  was  asked  by  the  amended  bill  filed  in  this  cause  to 
decree  ag-ainst  J.  F-.  Curtis  his  proportionate  share  of 
twentv-one  thousand  seven  hundred  and  fortv-seven  dol- 
lars  and  forty-eight  cents,  interest  thereon  and  costs; 
and,  in  pursuance  of  the  prayer  of  said  bill,  a  decree  was 
rendered  against  said  Curtis  for  two  tliousand  seven  hun- 
dred and  eig'hteen  dollars  and  forty-eig'ht  cents,  with  inter- 
est thereon  from  May  31,  1894,  which  should  be  reduced 
one-eig-hth  of  all  received  by  the  plaintiffs  from  the  defend- 
ants Zilliken  and  Rodgers. 

Could  the  plaintiffs  in  this  case  enforce  such  an  ag^ree- 
ment  as  the  witness  Palmer  states  was  made  between 
them  and  the  defendant  J.  E.  Curtis,  to  wit,  that  said  de- 
fendant should  pay  them  upward  of  ^v^  thousand  dollars 
to  have  these  criminal  proceedings  against  his  son  stopped, 
and  when  they  had  complied  with  their  part  of  the  agree- 
ment by  procuring  the  dismissal  of  said  proceedings,  claim 
and  hold  the  money?  Such  a  contract  would  seem  to  be 
void,  on  the  ground  of  public  policy.  Parson  on  Contracts 
(8th  Ed.,  vol.  1,  p.  440)  thus  states  the  law:  *'A  promise 
to  pa}'  money  in  consideration  that  the  promisee  would 
abandon  proceedings  in  which  the  public  are  interested  is 
not  sustainable,  because  such  consideration  is  void  on 
grounds  of  public  policy.'*  Now,  when  we  recur  to  the 
fact  that  John  Gibson,  to  whom  was  turned  over  this  prop- 
erty of  more  than  five  thousand  dollars  by  J.  E.  Curtis, 
states  that  he  gave  two  thousand  seven  hundred  and  ten 
dollars  of  the  amount  realized  from  the  notes  turned  over 
to  him  by  said  Curtis  (on  which  he  realized  two  thousand 
eight  hundred  dollars)  to  Mr.  (icorge,  to  use  to  settle  the 
claim  for  the  count}'  against  the  sureties,  even  if  we  apply 
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the  maxim,  ^"^  In  pari  delicto  potior  est  conditio  dcfendcntis^''* 
we  find  the  agreement,  as  it  was  understood  by  J.  E. 
Curtis,  by  Arnett,  by  J.  B.  Somerville,  has  been  so  far  ex- 
ecuted that  \hQ  pro  rata  share  of  J.  ¥j,  Curtis  on  his  liabil- 
ity as  one  of  the  sureties  of  J.  L.  Curtis  has  been  paid 
by  John  Gibson,  or  as  near  as  it  could  have  probably  been 
ascertained  at  the  time  it  was  paid;  the  amount  thus  paid 
being-  two  thousand  seven  hundred  and  ten  dollars,  and 
the  amount  decreed  ag-ainst  J.  K.  Curtis  being  two  thous- 
and seven  hundred  and  eig*hteen  dollars  and  forty-eig"ht 
cents,  with  interest  from  the  31st  of  May,  1894,  which  last- 
named  sum  was  to  be  slightly  reduced.  So  that,  if  equity 
leaves  the  parties  where  it  finds  them,  this  agreement  has 
been  carried  out  as  understood  by  the  defendant.  As  is 
proven  by  the  weight  of  evidence,  the  plaintiffs  have  al- 
ready received  all  they  claimed  to  be  entitled  to,  and  can- 
not recover  it  a  second  time.  Having  reached  this  conclus- 
ion, it  is  unnecessary  to  pass  upon  the  other  questions 
raised  by  the  assignments  of  error  as  to  the  bona  fides  of 
the  transactions  therein  mentioned.  TJie  decree  com- 
plained of  is  for  these  reasons  reversed,  and  the  plaintiffs' 
bill  dismissed  as  to  the  appellants. 

Reversed. 
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CHARLESTON. 


Grafton  &  G.  R.  Co.  v.  Davisson. 


(Dent,  Judgk,  absent,) 


Submitted  Febuary  2,  1898— Decided  April   16,   1898. 


1.  JuDGMKNT — Equitable  Relief— Justice  of  tfie  Peace— Certiorari . 

Where  a  case  is  tried  before  a  justice,  and  a  bill  of  excep- 
tions essential  to  enable  a  party  to  obtain  a  writ  of  certiorari 
is  lost,  if  sig-ned,  or  if  not  sig-ned,  the  justice  sickened  and  died 
without  sig-ning"  it,  and  there  appears  probable  g-round  for  a 
writ  of  certiorari y  it  is  a  proper  case  for  equity  relief  ag-ainst 
the  judg-ment,  and  for  retrial,      (p.  14.) 

2.  Nfav  Trial — Injunction-Issue  out  of  Chancery —Equity   Prac- 
tice, 

Upon  a  bill  in  chancery  to  enjoin  a  judgfment  at  law,  and  for 
a  retrial,  there  must  not  be  a  decree  before  such  retrial  annul- 
ling" the  judg-ment  and  g-rantinga  new  trial  in  the  law  court;  but 
the  judg"ment  is  allowed  to  stand  as  security  for  what  may  be 
found  to  be  justly  due,  and  the*  injunction  allowed  to  stand  until 
after  the  retrial,  and  the  decree  should  direct  an  issue  or  issues 
to  be  tried  in  the  circuit  court  to  find  what  the  nature  of  the  case 
requires,  and  upon  the  verdict  the  court  should  perpetuate  or 
dissolve,  wholly  or  partially,  the  judgment,     (p.  16.) 

3.  IviDG'M.K'si:— Injunction-Reversal —  IJen, 

Where  an  injunction  to  a  judgment  is  only  perpetuated  as  to 
part  of  it,  or  a  reversal  is  only  as  to  part  of  a  judgment,  the  lien 
of  the  part  not  affected  continues  from  the  date  of  the  judgment, 
(p.  17.) 

4.  Railroads— /?i.^A/c>/"  Way — Fences, 

A  railroad  company  is  not  bound  to  fence  its  line  ftom  adjoin- 
ing improved  land  except  where  it  has  condemned  land  for  it« 
use.     (p.   15.) 
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5.    Agency. 

An  ag-ent  must  be  proven  to  have  power  to  do  the  act   in    ques- 
tion,    (p.  15.) 

Appeal  from  Circuit  Court,  Taylor  County. 

Bill  by  the  Grafton  &  Greenbrier  Railroad  Company 
ag-ainst  Reuben  Davisson  for  an  injunction  and  equitable 
relief.     From  a  decree   for  defendant,   plaintiff  appeals. 

Ifercrseci. 

W.  R.  D.  Dp:nt,  for  appellant. 

W.  T.  Ice  and  L.  M.  La  Follette,  for  appellee. 

Brannon,  President: 

• 

Davisson  sued  the  Grafton  &  Greenbrier  Railroad  Com- 
pany before  a  justice  to  recover  pay  for  a  fence  built  by 
Davisson  along-  the  line  dividing-  land  owned  by  him  and 
another  and  land  of  said  company  on  which  its  track  had 
been  constructed;  and  upon  the  trial  before  a  jury  the 
company  moved  the  justice  to  strike  out  the  plaintiff's  ev- 
idence, because  it  showed  no  liability  upon  the  company, 
but  the  justice  refused  to  do  so,  and  rendered  judgment 
on  the  verdict  against  the  company.  The  justice's  docket 
states  that  a  bill  of  exceptions  was  signed;  but  Davisson 
says  that  the  justice  informed  him  that  it  had  not  been 
signed.  The  company  applied  to  the  justice  for  a  copy  of 
the  record  in  order  to  carry  the  case  to  the  circuit  court 
by  certiorari:  but  the  justice  had  in  the  meantime  sick- 
ened, and  shortly  died,  without  furnishing  a  copy  of  the 
bill  of  exceptions,  and  his  successor  could  not  find  any 
such  bill,  and,  as  the  case  depended  on  the  showing  of  the 
bill  of  exceptions,  the  company's  recourse  to  a  certiorari  is 
blocked.  An  execution  upon  the  judgment  was  levied 
upon  a  locomotive  of  the  company,  and  it  brought  this  suit 
in  equity  to  enjoin  the  execution  and  for  relief  against  the 
judgment;  and,  the  circuit  court  of  Taylor  having  dis- 
missed the  bill,  the  company  appeals. 

As  the  loss  of  -the  bill  of  exceptions,  if  it  was  signed, 
prevents  the  company  from  exercising  a  clear  right  ac- 
corded to  it  by  law, — that  of  applying  for  redress  to  a 
higher  court, — it  is  manifest  that  there  must  be  some  re- 
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dressive  procedure  furnished  by  law  ag-ainst  the  accident 
of  loss;  or,  if  the  bill  was  not  sig-ned,  the  case  is  not 
changed,  as  the  law  must  furnish  some  redress  against 
the  loss  falling"  upon  the  defendant  from  the  dispensation 
of  Providence  in  the  death  of  the  justice  who  alone  could 
sig-n  the  document.  In  either  case  the  jurisdiction  of 
equity  is  warranted  under  the  well-known  head  of  equity 
jurisdiction  called  ^'Accident."  Equity  g-ives  relief  under 
that  head,  and  this  case  is  one  of  accident.  It  is  undenia- 
bly true  that,  where  a  court  of  law  has  tried  a  case,  any 
error  therein  must  be  corrected  by  an  appellate  process, 
or  not  at  all,  as  equity  does  not  assume  to  revise  and  re- 
verse the  action  of  the  law  court  in  those  things  which  it 
passed  upon,  and  will  not  do  so  on  matters  not  before  the 
court,  and  which  could  have  been  operative  if  presented, 
but  which  were  not  presented,  by  reason  of  negligence; 
but  equity  will  enjoin  judgments  at  law  where  there  is 
reason  to  do  so  because  of  fraud,  accident,  surprise,  or 
some  adventitious  circumstances  beyond  the  control  of  the 
party.  Braidcn  v.  Rictzcnberger,  18  W.  Va.,  286;  Slack  v. 
Wood^  9  Grat.,  43.  A  fine  statement  of  the  doctrine  touch- 
ing equity  jurisdiction  to  give  relief  against  judgments  will 
be  found  in  2  Tuck.  Com m.  475,  and  Oliver  w  Pray,  19 
Am.  Dec,  603.  Those  authorities  admit  that  when  the 
case  is  one  of  accident,  beyond  the  party's  control,  equity 
interferes.  The  present  case  is  as  clearly  one  of  accident 
as  Lcc  V.  Foushcc,  cited  in  Tcrrcl  v.  l)ick\  1  Call,  553, 
where  a  verdict  wats  found  late  in  the  evening,  and  a  motion 
for  a  new  trial  was  prevented  by  the  change  of  the  mem- 
bers of  the  court  next  morning.  And  I  just  notice  that 
in  Knifong  v.  Hendricks,  the  fact  that  the  justices  who 
tried  the  case  had  left  the  bench,  preventing  a  motion  for 
a  new  trial,  was  held  ground  for  equity's  intervention 
to  givea  new  trial.  2  (irat.,  212.  It  is  stronger  than  the 
case  of  Oliver  v.  Pra\\  19  Am.  Dec,  595,  where  a  clerk 
took  an  insufficient  appeal  bond  and  the  Ohio  supreme 
court  dismissed  an  appeal,  and  then  equity  granted  a  new- 
trial.  These  and  other  authorities  show  that  equity  is  the 
only  remedy  of  defendant.  The  justice  could  not  make 
another  bill  of  exceptions,  because  too  sick;  and,  as  the 
case  had  ended  with  him,  he  could  not  be  compelled  to  do  so 
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except  by  a  mandamtis,  and  he  was  sick.  It  does  not  appear 
that  the  record  can  be  supplied  by  evidence,  if  the  statute 
allowing  restoration  of  lost  records  applies  to  justice's 
courts.  At  any  rate,  the  appellant  had  done  all  it  was  re- 
quired to  do,  had  presented  a  bill  of  exceptions  approved  by 
the  justice,  and  no  process,  after  his  death,  could  supply  it; 
and  further,  at  any  rate,  we  have  the  accident  before  us  as 
a  fact,  and  equity  is  the  readiest  relief  for  its  cure. 

The  next  question  occurring*  to  my  mind  is  whether  we 
should  say  that  the  accident  barring-  the  company  from  a 
certiorari  is  alone  cause  for  equity  relief,  or  must  we  see 
that  there  was  good  ground  for  a  certiorari.  As  the  law 
gave  absolute  right  to  the  company  to  apply  for  a  certio- 
rari^ and  this  accident  prevented  the  application,  does  that 
alone  call  for  equity  relief?  If  we  go  further,  it  would 
seem  to  make  equity  a  court  of  review;  and  yet  ought  it 
interfere  where  no  shadow  of  ground  for  charge  of  error 
is  shown?  Ought  equity  do  a  clearly  vain  thing?  As  the 
appeal  is  to  equity,  I  think  it  must  be  shown  to  it  that 
there  is  probable  cause  for  saying  the  party  had  a  case  of 
error,  as  held  in  Oliver  v.  Pray,  supra.  Looking  then,  to 
see  whether  there  is  any  ground  on  which  to  base  the  al- 
legation that  error  was  committed  to  the  prejudice  of  the 
company  by  the  jury  and  justice,  I  think  that,  on  the 
showing  made  by  the  record  of  this  cause,  there  is  such 
ground.  Davisson  and  his  co-owner  acquired  the  land 
after  the  railroad  was  running.  It  does  not  appear  that 
the  land  had  been  condemned  by  legal  process  for  the  rail- 
road, as  it  is  only  where  there  is  legal  condemnation  that  a 
railroad  is  required  to  fence  improved  land.  A  contract 
or  understanding  of  indefinite  character  between  Davis- 
son and  Hall,  an  agent  of  the  company,  of  power  not  de- 
fined by  the  record,  by  which  Davisson  was  to  build  the 
fence  and  be  compensated,  is  relied  upon;  but  that  agent 
must  be  shown  to  have  power  to  so  contract,  and  he  could 
make  no  contract  to  bind  the  company  to  build  the  fence, 
if  the  land  had  not  been  condemned.  He  could  not,  by  ex- 
press contract,  bind  the  company  to  do  what  the  law  did 
not  require  it  to  do. 

Next  comes  the  question,  what  relief  shall  we  give?     We 
cannot  set  aside  verdict  and  judgment,  and,   treating  the 
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case  as  then  one  still  pending  in  the  justice's  court,  direct 
it  to  be  remanded  to  that  court  for  a  new  trial,  thoug-h  that 
would  seem  to  be  the  sensible  course.  That  would  be  di- 
rect action  over  the  law  court.  Our  decisions  forbid  this. 
The  theory  is  that  the  case  is  perfectly  ended  in  the  jus- 
tice's court,  and,  therefore,  there  can  be  no  new  trial 
there.  But  I  think  the  theory  had  its  birth  in  the  strug*- 
g-le  of  courts  of  law  as  far  back  as  the  reign  of  Edward  IV. 
against  the  jurisdiction  exercised  by  chancery  courts  to 
control  action  at  law  by  injunction,  which  was  branded  by 
the  defenders  of  the  common-law  courts  as  simply  usurp- 
ation of  a  power  to  virtually  reverse  and  control  the  pro- 
ceedings of  courts  of  law.  That  struggle  ended  in  the 
triumph  of  chancery.  It  became  settled  that,  while  courts 
of  chancery  could  not  merely  review  actual  action  of  a 
court  of  law  by  review  and  reversal,  it  could  and  ought  to 
exercise  jurisdiction,  in  some  mode,  to  relieve  against  a 
judgment  which,  in  equity  and  justice,  ought  not  to'be  en- 
forced, because  of  some  fact  not  before  the  court  of  law 
when  judgment  was  rendered,  which  diligence  could  not 
have  presented  to  it,  and  which  after  judgment  would  not 
— could  not — be  heard  in  the  law  court  to  affect  the  judg- 
ment. If  the  chancery  court  would  set  aside  the  verdict 
and  grant  a  new  trial  in  the  same  action,  the  law  court 
,  would  not  recognize  the  order,  as  it  would  regard  this  a 
direct  impingement  upon  its  jurisdiction,  and  make  the 
chancerv  court  its  superior.  Hence  chancerv  does  not 
set  aside  the  verdict,  and  order  the  law  court  to  grant  a 
new  trial,  and  remand,  as  does  an  appellate  court  when  the 
very  case  itself  is  translated  into  it  by  appellate  proced- 
ure; but,  having  the  parties  before  it  in  an  independent 
cause,  it  directs  an  issue  or  issues  to  be  tried  at  its  bar, 
and,  upon  the  result  of  the  trial,  perpetuates  or  dissolves, 
in  whole  or  in  part,  the  injunction  to  the  judgment,  but 
lets  the  injunction  in  the  meantime  stand.  The  court 
must  not  at  once  set  aside  the  judgment,  and  grant  a  new 
trial,  when  it  determines  that  a  retrial  should  be  had,  but 
must  await  its  result,  as  the  judgment  ought  to  stand  as 
security  until  it  is'finally/letermined  whether  il  shall  be 
perpetually  enjoined  or  not.  /O/i/of/o'  v.  Hendricks,  2  Grat., 
212;  /y^/;/X'   v.    Hupp,  10  Grat.,  33;    Wynne   v.    Nezvman,  75 
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Va.,  811;  Bart.  Ch.  Prac.  58;  2  Story,  Eq.  Jur.  §  1574.  The 
judgment  ought  to  be  allowed  to  stand  as  security,  until 
the  final  decree,  as  its  lien  is  good  for  what  may  be  found 
to  be  really  due,  though  obtained  by  fraud,  accident,  or 
surprise,  and  though  what  may  be  due  be  the  whole  or 
only  part  of  the  debt  recovered  {Bank  v.  Vanmeter^  4 
Rand.,  553,  Judge  Green's  opinion.  Judge  Lee's  opinion, 
Bank  V.  Htipp^  10  Grat.,  33);  just  as  a  judgment  reversed 
in  part  is  all  the  while  a  lien  (2  Bart.  Ch.  Prac.  §  295;  Moss 
V.  Moorman^  24  Grut.,  97).  There  are  cases  whereat  once 
the  judgment  was  set  aside  and  a  new  trial  granted;  but  it 
is  improper,  as  cases  above  show. 

The  decree  is  reversed,  the  injunction  reinstated,  and 
an  issue  is  directed  to  be  tried  by  a  jury  in  the  circuit 
court  to  find  what  amount,  if  any,  Davisson  is  entitled  to 
recover  of  said  Grafton  &  Greenbrier  Railroad  Company 
for  building  the  fence,  and,  upon  a  verdict  thereon,  to  per- 
petuate or  dissolve,  in  whole  or  in  part,  the  said  injunction 
as  to  said  judgment,  and  for  such  purposes,  and  others 
proper  under  equity  practice  in  such  cases,  the  cause  is 
remanded.  I  also  think  it  was  error  not  to  continue  the 
case  to  allow  Hall's  deposition  to  be  taken. 

Reversed. 
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CHARLESTON. 

Mann  z\  Picck  c/  uL 

Submitted  January  25,  189S     Decided  April  lb,  18<)8. 

1.  Rp:s  Adjudicata — Commissioner's  Report  -Liens, 

Where  liens  on  land  have  been  ascertained  by  commissioner's 
rejxjrt  and  decree,  and  the  land  sold  by  special  commissioner  for 
more  than  sufficient  sum  to  pay  all  such  liens,  sale  confirmed, 
purchase  money  all  paid,  and  a  decree  entered  declarinff  that 
all  such  liens  were  '*fully  satisfied  and  discharg-ed,'"  such  de- 
cree is  res  adjudicata  as  to  holders  jf  such  liens  who  were  par- 
ties to  the  suit.     (p.  25.) 

2.  ESTOPPKL  -Recoi^nition  of  Transaction— Laches, 

When  a  party,  with  full  knowledg-e,  or  at  least  with  sufficient 
notice  or  means  of  knowledg-e,  of  his  rig-hts,  and  of  all  material 
circumstances  of  the  case,  freely  and  advisedly  dcx^s  anything^ 
which  amounts  to  the  recog-nition  of  a  transjiction,  or  acts  in  a 
manner  inconsistent  with  its  repudiat'on,  or  freely  and  advis- 
edly abstains  for  a  considerable  L'lpse  of  time  from  impeaching- 
it,  there  is  acquiescence,  c'lnd  the  transaction,  althoug-h  origi- 
nally impeachable,  becomes  unimpeachable  in  equity,     (p.  2()J 

Appeal  from  Circuit  Court.  Mcmroe  County. 

Action  by  PVank  N.  Mann  against  C.  L.  Peck  and  oth- 
ers. Judgement  for  plaintiff,  and  defendant  Jestie  Jones 
appeals. 

Affirmed, 

J.  J.  SwoPK,  for  appellant. 
MiLLKR  &  RicAD,  for  appellee. 

McWiiOKTiiK,  Judgk: 

F.   N.  Mann  filed  bis  bill  in  chancery  in  the  Monroe  cir- 
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cuit  court  to  enforce  a  mechanic's  lien  ag*ainst  the  house 
and  lot  of  C.  L.  Peck;  and  on  the  8th  day  of  October,  1895, 
the  cause  came  on  to  be  heard,  and  it  '^appearing  to  the 
court  that  there  is  due  to  the  defendant  Jesse  Jones  the 
sum  of  $190.95,  which  is  a  first  lien  upon  the  house  and 
lot  mentioned,  with  its  interest  from  October  5,  1885,  and 
that  there  is  due  the  defendant  A.  J.  Jones,  as  of  same 
date,  the  sum  of  $302.84,  and  a  bond  executed  by  the  de- 
fendant Peck  to  A.  J.  Jones  for  $200,  due  December  1, 
1885,  both  of  which  sums  are  for  balance  of  purchase 
money  due  upon  the  house  and  lot  in  the  bill  mentioned, 
and  to  the  plaintiff  there  is  due  the  sum  of  $65.47,  to  be 
paid  next  after  the  purchase  money  due  upon  said  house 
and  lot  is  paid,  and  to  the  defendant  W.  R.  Johnson  the 
sum  of  $56.58,  to  the  defendants  H.  Coen  &  Son  the  sum 
of  $84.40,  and  to  the  defendants  G.  W.  Graves  and  Clark 
Howell  the  sum  of  $58.87,  which  four  last-mentioned  liens 
bear  interest  from  the  5th  of  October,  1895,  until  paid, 
and  are  to  be  paid  in  the  order  named  in  this  decree;"  the 
decree  further  ordered  the  payment  of  several  sums,  and, 
upon  failure  thereof,  John  Osborne,  a  special  commis- 
sioner appointed  for  the  purpose,  was  to  make  sale  of  the 
property,  under  which  decree  the  said  Osborne  sold  the 
same  to  Frank  N.  Mann,  at  the  sum  of  nine  hundred  and 
fifty  dollars,  of  which  sum  he  paid  eig"hty-five  dollars  and 
thirty  cents  in  cash,  and  for  the  residue  executed  his  three 
bonds  for  two  hundred  and  eighty-eight  dollars  and  twen- 
ty-three cents  each,  due  in  six,  twelve  and  eighteen 
months  after  date,  with  interest  from  the  day  of  sale,  with 
James  Mann  as  security.  The  said  property  had  been 
sold  by  Jesse  Jones  to  his  son,  A.  J.  Jones,  and  the  one 
hundred  and  ninety  dollars  and  ninety-five  cents  provided 
for  in  the  decree  to  Jesse  was  the  balance  due  from  A.  J. 

on  purchase  money.     By  contract  dated  the  day  of 

April,  188-1,  A.  J.  Jones  had  sold  the  property  to  C.  L. 
Peck,  in  consideration  of  the  Alderson  Statesman,  a  news- 
paper, and  certain  fixtures,  and  Peck  gave  his  three  notes, 
each  for  two  hundred  dollars,  without  interest,  payable, 
one  December  1,  1884,  another  June  1,  1885,  and  the  other 
December  1,  1885,  and  a  note  of  Luther  Graham  for  seven- 
ty-five dollars.     After  the  sale,  under  the  decree  to  F.   N. 
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Mann,  he  (Mann^  purchased  all  of  these  liens  provided  for 
in  the  decree,  and  purchased  and  took  an  assig^nraent  of 
three  two  hundred  dollar  notes  g^iven  by  Peck  to  A.  J. 
Jones,  and  the  Luther  Graham  seventy-five  dollar  note, 
and  settled  with  and  paid  to  Commissioner  Osborne  the 
whole  purchase  money.  On  the  17th  of  March,  the  follow- 
ing" decree  was  entered:  **This  cause  came  on  to  be  fur- 
ther heard  on  the  papers  formerly  read  and  the  report  of 
Commissioner  Osborne  of  the  sale  made  by  him  under  the 
last  decree  entered  in  this  cause,  to  which  there  are  no 
exceptions,  and  the  same  is  hereby  confirmed.  And  it  ap- 
pearingf  to  the  court  that  the  plaintiff,  F.  N.  Mann,  and  C. 
L.  Peck  have  agreed  that  the  property  sold  and  above  re- 
ferred to  shall  be  accepted  by  the  said  Mann  and  the  other 
creditors  in  full  satisfaction  of  all  the  liens  docketed 
against  the  defendant  C.  L.  Peck,  and  reported  by  Com- 
missioner Kester,  it  is  adjudged,  ordered  and  decreed 
that  the  said  John  Osborne  proceed  to  collect  the  bonds  of 
purchaser,  and  distribute  the  same  among  the  creditors 
as  agreed  upon  between  them,  and  that  the  liens  against 
the  said  C.  L.  Peck  docketed  and  embraced  in  the  said  re- 
port of  Commissioner  Kester  shall  be,  and  are  hereby,  de- 
clared fully  satisfied  and  discharged.  And  the  said  Com- 
missioner Osborne  is  authorized  to  withdraw  the  bonds  of 
the  purchaser  filed  in  this  cause,  leaving  copies  thereof  in 
the  papers;  and,  when  all  the  purchase  money  is  paid,  the 
said  commissioner  is  ordered  to  execute  a  deed  for  the 
said  property  to  the  purchaser,  F.  N.  Mann,  and  to  report 
his  proceedings  to  this  court  for  a  final  decree.  And  the 
said  John  Osborne,  out  of  the  proceeds  of  the  said  sale,  is 
directed  to  pay  all  the  costs  of  this  suit  heretofore  and 
hereafter  accrued  and  accruing  in  the  circuit  court,  and 
that  the  purchaser  pay  to  him  a  fee  of  five  dollars  for  the 
deed  hereinbefore  ordered  to  be  made.  W.  G.  Hudgin, 
Attorney  for  C.  L.  Peck  and  Ella  H.  Peck.  Houston  & 
Co.,  Attorneys  for  F.  N.  Mann  and  H.  Cowen  &  Sons.  A. 
N.  Campbell,  Attorney  for  A.  J.  Jones.  J.  D.  Logan,  At- 
torney for  W.  R.  Johnson.  John  Osborne,  Attorney  for 
G.  W.  Graves.''  On  the  next  day,  an  order  was  entered 
in  the  cause  giving  leave  to  the  purchaser,  Mann,  to  sue 
out  of  the  clerk's  office  a  writ  of  posession,  to  put  him  in 
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possession  of  said  house  and  lot.  On  the  6th  day  of  Octo- 
ber, 1887,  on  motion  of  the  plaintiff,  the  cause  was  omitted 
from  the  docket. 

On  the  7th  day  of  June,  1894,  on  motion  of  the  said  Spe- 
cial Commissioner  Osborne,  the  cause  was  reinstated  on 
the  docket  as  having  been  prematurely  omitted,  and  a  rule 
awarded  against  Frank  N.  Mann,  the  purchaser,  to  show 
cause  why  the  property  should  not  be  resold  to  pay  the 
sum  of  three  hundred  dollars,  balance  due  and  unpaid  on 
the  purchase  money  for  said  house  and  lot.  On  the  lOth 
day  of  October,  1894,  said  Frank  N.  Mann  answered  said 
rule,  stating  that,  when  he  first  determined  to  buy  the 
property,  he  bought  the  claims  of  A.  J  Jones,  which  in- 
cluded that  of  Jesse  Jones,  at  a  discount  of  eight  per  cent, 
from  their  face  value,  and  turned  them  over  to  Special 
Commissioner  Osborne,  which  included  the  three  notes  of 
Peck,  indorsed  to  him  by  A.  J.  Jones;  that  the  transfer 
was  made  with  the  full  knowledge  of  Jesse  Jones,  and  that 
Jesse  Jones  had  since  said  that,  if  A.  J.  Jones  had  gotten 
the  money  that  respondent  had  promised  him  for  said 
debt,  it  was  all  right,  but  that,  respondent  not  having  paid 
the  money  to  A.  J,  Jones,  he  wanted  the  respondent  to  pay 
it  to  him,  and  filed  with  his  answer  said  three  notes  and 
three  checks  which  he  had  given  to  A.  J.  Jones  in  payment 
of  the  notes,  and,  having  full}^  paid  all  the  purchase  money, 
said  Special  Commissioner  Osborne  had  made  the  deed  to 
respondent;   and   claiming  that  an  acquiescence   in    this 

transfer   for  at  least years   upon  the  part  of  Jesse 

Jones  estopped  him  from  setting  up  any  claim  as  against 
respondent;  and  asking  that  the  said  A.  J.  Jones  and  Jesse 
Jones  be  brought  before  the  court,  and  the  matter  inquired 
into,  and  determined  whether  or  not  Jesse  Jones  permit- 
ted his  son  A.  J.  Jones  to  make  this  transfer,  and,  if  made 
without  his  knowledge,  if  he  afterwards  assented  to  it. 
And  on  the  6th  of  June,  1895,  A.  J.  Jones  and  Jesse  Jones 
filed  their  respective  answers.  Jesse  Jones,  in  his  an- 
swer, says  he  was  a  party  to  the  suit,  and  that  the  sum  of 
one  hundred  and  ninety  dollars  and  forty-five  cents,  with 
interest  from  October  5,  1895,  was  reported  in  his  favor  as 
the  first  lien  by  Commissioner  Kester  in  said  cause;  that 
Special  Commissioner  Osborne  made  the  sale  of  the  prop- 


22  Mann  v.  Picck  eta/,  [45 

erty,  and  collected  the  money,  but  never  paid  respondent 
one  cent  of  bis  recovery  in  the  cause;  that  he  had  insisted 
on  payment,  but  had  not  been  able  to  collect  it;  denied  that 
A.  J.  Jones  was  ever  his  ag-ent  to  collect  this  money,  or 
that  he  ever  gave  A.  J.  Jones,  John  Osborne,  or  F.  N. 
Mann  any  authority  to  settle  or  adjust  his  claim  in  any 
manner.  Respondent  says  that  A.  J.  Jones  was  a  large 
lienor  in  the  suit,  and  that  he  was  informed  that  he  did 
sell  or  make  some  agreement  with  Mann  about  his  claim, 
but  none  as  to  respondent's  claim,  and  denied  that  he  had 
been  guilty  of  laches  in  this  matter,  but,  on  the  other 
hand,  he  had  for  years  urged  the  payment  of  his  money, 
and  he  was  unable  to  collect  it;  that  he  was  going  to  pro- 
ceed against  Special  Commissioner  Osborne  and  his  bonds- 
men for  the  same,  and,  to  avoid  this  suit  against  him,  the 
said  Special  Commissioner  Osborne  had  the  rule  against 
the  purchaser,  F.  N.  Mann;  and  prayed  for  a  resale  of  the 
property  to  pay  his  debt.  A.  J.  Jones  answered,  and 
stated  that  he  did  sell  his  interest  in  the  suit  to  Mann 
after  the  purchase  of  the  property  b}'  Mann,  but  denied 
that  he  was  agent  for  Jesse  Jones,  or  that  he  sold  or  in  any 
manner  disposed  of  Jesse  Jones'  claims  in  it;  that  he  had 
nothing  to  do  with  Jesse  Jones'  claims;  that  he  never  had 
anv  authoritv  to  attend  to  Jesse  Jones'  interests  in  the 
cause;  and  that  he  never  told  or  intimated  to  Mann  that  lie 
represented  Jesse^  Jones  in  any  manner  whatever;  and 
that  he  did  not  consider  that  he  had  any  further  interest 
in  the  suit  after  he  sold  his  recovery  to  Mann. 

Depositions  of  various  witnesses  were  taken  on  the 
question  of  the  agency  of  A.  J.  Jones  for  his  father,  Jesse 
Jones.  On  the  21st  of  September,  1895,  the  deposition  of 
J.  L.  Rowan  was  taken,  who  says:  **Somc  three  or  four 
years  ago,  Mr.  Jesse  Jones  came  to  me,  and  my  recollec- 
tion is  that  he  claimed  a  debt  due  him  from  Frank  Mann, 
and  that  the  money  was  in  the  hands  of  Mr.  Osborne;  and 
after  we  talked  about  it,  I  went  with  Mr.  Jones  to  see  Mr. 
Osborne,  and  get  a  statement  from  him  as  to  the  status  of 
the  case.  Mr.  Osborne  stated  that  he  had  paid  the  money 
to  Mr.  Jones'  son,  and  Mr.  Jones  denied  that  his  son  had 
ever  collected  it, — that  is  mv  recollection, — but  said,  if  he 
had,  of  course  he  did  not  desire    the  money  to    be    paid 
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aufain,  or  words  to  that  eifect;  and  I  considered  the  matter 
dropped  then  and  there,  as  he  said  no  more  to  me  as  coun- 
sel." John  Osborne  testifies  that,  before  the  sale,  Mann 
came  to  him,  and  told  him  he  had  purchased  the  notes 
from  A.  J.  Jones,  and  wanted  to  know  if  he  would  take  in 
Jones'  debt  as  so  much  money  if  he  boug"ht  the  property, 
and  he  told  him  he  would,  and  it  would  only  be  necessary 
lo  exchangee  receipts  in  that  case  to  satisfy  the  Jones  debt. 
He  did  turn  over  the  notes, — three  notes,  of  two  hundred 
dollars  each, — and  a  receipt  from  A.  J.  Jones  to  James 
Mann,  for  fifty  dollars,  which  witness  filed  as  a  part  of  his 
answer,  marked  **Y,"  which  is  a  transfer  of  the  seventy- 
^\^  dollar  note;  and  he  paid  him  the  balance  of  the  pur- 
chase money  in  cash,  and  he  made  him  a  deed  as  special 
commissioner  for  the  property;  that  he  heard  nothings 
more  of  the  matter  for  nearly  five  years,  when,  in  a  suit 
before  Justice  I.  E.  Bare,  the  matter  was  brought  to  his 
attention  by  A.  J.  Jones  claiming,  in  the  presence  of  his 
father,  Jesse  Jones,  that  F.  N.  Mann  had  not  paid  all  that 
he  agreed  to  pay  for  his  debt  against  Peck;  and  the  cash- 
ier of  the  Greenbrier  Valley  Bank  was  examined  as  a 
witness,  to  show  that  A.  J.  Jones  had  been  paid  through 
the  bank  by  James  Mann's  check  the  sum  of  four  hundred 
and  seventy-nine  dollars  and  ninety-five  cents,  by  Frank 
Mann's  check  ninety-seven  dollars  and  eighty-four  cents, 
and  the  receipt  above  referred  to,  also  filed,  which,  with  a 
discount  of  eight  per  cent,  on  the  said  notes,  showed  that 
they  had  been  fully  paid;  that  on  that  occasion  Jesse  Jones, 
although  fully  aware  that  F.  N.  Mann  claimed  to  have 
bought  the  entire  debt  of  himself  and  A.  J.  Jones,  and 
paid  therefor  in  full,  did  not  dispute  the  right  of  A.  J. 
Jones  to  sell  the  same,  nor  make  any  claim  upon  him  (de- 
ponent) upon  that  occasion  for  the  debt  he  is  now  claim- 
ing, nor  dispute  the  deponent's  right  to  have  paid  the 
same  to  F.  N.  Mann,  as  he  had  done,  and  .as  he  knew  on 
that  day  he  had  done.  Witness  further  said:  ''About  two 
years  after  this,  Jesse  Jones  came  to  me,  and  wanted  me 
to  pay  him  this  one  hundred  and  seventy-five  dollars  and 
its  interest,  which  was  reported  as  a  debt  of  one  hundred 
and  ninety  dollars  and  forty-five  cents,  which  was  claimed 
as  debt  No  I  in  said  suit.     I  told  him  that  his  son  A.  J. 


24  Mann  v.  Peck  et  aL  [45 

Jones  had  sold  this  debt  to  F.  N.  Mann.  He  said,  '*This 
is  the  first  I  ever  heard  of  it/'  I  told  him  that  that  would 
not  do,  and  told  him  the  whole  matter  had  been  g^one  over 
in  his  presence  in  the  manner  stated  above  at  the  trial  be- 
fore Justice  Bare,  and  told  him  he  oug-ht  to  have  objected 
then.  I  told  him  also  that,  if  A.  J.  Jones  had  no  authority 
to  sell  this  debt,  he  had  put  himself  in  a  very  close  place. 
He  said  that  was  all  right  if  Frank  Mann  had  paid  his  son 
Andy  what  he  promised,  but,  as  Andy  hadn't  g-ot  it,  he 
wanted  it.  I  told  him  that  it  had  been  shown  on  that  trial 
that  Andy  had  been  fully  paid.  Either  on  that  day  or  not 
long  thereafter  I  showed  him  these  notes  indorsed  by  A. 
J.  Jones,  and  which  were  filed  as  E/xhibits  I,  2,  and  3  to 
the  answer  of  F.  N.  Mann  to  the  rule  issued  against  him 
in  this  cause.  A  good  while  after  this,  but  I  can't  say  how 
long,  Jesse  Jones  and  John  L.  Rowan  came  to  my  office  to 
see  me  in  relation  to  this  matter.  I  went  over  the  matter 
fully  with  both  of  them,  and  said  to  Mr.  Jones:  *If  Andy 
has  already  collected  this  money,  you  do  not  want  to  make 
Frank  Mann  or  myself  pay  it  over  again,  do  you?'  He 
said:  'If  Andy  has  gotten  the  money,  it  is  all  right.  I 
don't  want  to  collect  it  again,  but  Andy  says  he  hasn't  got 
the  money.'  I  heard  nothing  more  of  this  matter  for 
about  a  year,  when  Mr.  J.  J.  Swope  took  it  in  charge  and 
these  proceedings  were  instituted.  No  money  was  paid 
me  by  Mr.  Mann.  We  simply  exchanged  paper,  I  giving 
up  his  bonds  to  me  as  special  commissioner,  and  taking 
the  three  notes  above  mentioned  as  evidence  of  payment 
of  the  debt."  F.  N.  Mann,  examined  as  a  witness,  states 
that  he  bought  the  debts  from  A.  J.  J<mes,  and  paid  him 
the  full  amount,  and  states  how  he  paid  for  them,  aqd  that 
on  the  trial  before  Justice  Bare,  mentioned  by  witness  Os- 
borne,  the  matter  of  his  contract  with  Jones  and  the  pay- 
ments to  him  were  fully  gone  over  in  the  presence  of  Jesse 
Jones,  and  that  Jesse  made  no  objections  to  Andy  selling 
to  him  his  debt,  and  did  not  set  up  any  claim  to  it  at  that 
time.  The  depositions  of  Jesse  Jones  and  A,  J.  Jones 
were  also  taken,  and  were,  in  substance,  about  the  same 
as  their  answers,  denying  the  agency  of  A.  J.  Jones  and 
his  right  to  sell  the  claim  of  Jesse  Jones.  On  the  7th  day 
of  October,  1895,  the  cause  was  heard  upon  the  rule  against 
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said  Mann  and  Jesse  Jones  and  A.  J.  Jones,  and  upon  the 
answers  and  depositions;  and  the  court  held  that  Frank  N. 
Mann  had  fully  paid  all  the  purchase  money  for  the  real 
estate  bought  by  him,  and  that  he  was  the  owner  by  pur- 
chase from  A.  J.  Jones  of  the  debts  decreed  to  A.  J.  Jones 
and  Jesse  Jones  in  the  suit  set  out  in  the  commissioner's 
report,  and  that  the  sale  of  said  debts  by  A.  J.  Jones  to  F. 
N.  Mann,  even  if  not  known  to  Jesse  Jones  at  the  time, 
was  subsequently  confirmed  and  ratified  by  said  Jones; 
and  the  court  discharg-ed  the  rule  as  to  Mann,  and  g-ave 
him  costs  ag^ainst  Jesse  and  A.  J.  Jones,  from  which  de- 
cree Jesse  Jones  appeals,  and  assig'ns  as  error  that  the 
court  did  not  allow  appellant  to  recover  his  money  in  said 
proceeding's,  and  did  not  have  said  recovery  of  his  debt 
paid  by  F.  N.  Mann,  or  the  property  sold  to  pay  the  same. 
It  will  be  seen  that  the  claim  of  Jesse  Jones  was  reported 
by  the  commissioner  and  allowed  in  the  decree  of  October 
8,  1885,  as  the  first  lien  upon  the  property;  that  the  prop- 
erty was  sold  upon  the  31st  day  of  December,  1885,  and 
that  eig'hty-five  dollars  and  thirty  cents  cash  was  paid 
thereon  on  the  day  of  sale,  the  balance  to  be  paid  in  six, 
twelve  and  eig'hteen  months;  that  on  the  17th  of  March, 
1886,  the  sale  was  confirmed.  The  costs  of  suit  were  paid 
out  of  the  cash  payment,  thirty-five  dollars  and  thirty 
cents,  leavingf  fifty  dollars  to  apply  to  the  first  lien,  at  the 
time  of  the  confirmation  of  the  sale,  and  the  first  deferred 
payment  after  the  application  of  the  fifty  dollars  to  the 
first  lien  would  have  been  larg^ely  more  than  sufficient  to 
pay  off  said  first  lien,  so  that  it  should  have  been  fully  paid, 
off  in  June,  1886.  In  the  decree  confirming*  the  sale,  on 
the  17th  of  March,  1886,  the  court  ascertains  and  decrees 
that  all  the  liens  reported  by  said  commissioner,  and  pro- 
vided for  in  said  decree  of  sale,  were  fully  satisfied  and 
d  ischarged.  This  is  a  complete  adjudication  of  all  the 
principles  involved  in  the  suit  between  the  parties, — a  sat- 
isfaction and  dischargee  of  all  the  liens.  Althougfh  Jesse 
Jones  was  a  party  to  the  suit,  and  owner  of  the  first  lien 
upon  the  property  sold,  there  is  nothing-  on  the  record  to 
show  that  any  leg'al  steps  were  taken  to  collect  his  claim 
until  the  7th  day  of  June,  18<)4,  more  than  eig-ht  years  after 
the  rendering"  of  said  decree  declaring*  the  satisfaction  and 
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discharg-e  of  the  liens.  This  beinjjf  a  final  decree,  and  ap- 
pealable, it  is  res  ad  judicata  as  to  his  claim,  no  appeal  hav- 
ing- been  taken  or  bill  of  review  filed  in  the  cause.  While 
Jesse  Jones  denies  that  he  authorized  his  son  A.  J.  Jones 
to  dispose  of  his  claim  for  him,  he  does  not  absolutely  re- 
pudiate his  action  therein,  nor  does  he  deny  in  his  answer 
to  the  rule  the  allegation  in  the  answer  of  F.  N.  Mann  that 
the  claim  of  Jesse  Jones  was  represented  in  the  notes  of 
C.  L.  Peck  assigned  to  him  by  A.  J.  Jones;  neither  does  A. 
J.  Jones  deny  the  said  allegation  in  his  answer  to  the  rule, 
and  a  decided  preponderance  of  the  testimony  is  that  the 
whole  matter  of  the  sale  of  the  claim  of  Jesse  Jones  by  A. 
J.  Jones  came  up  at  the  trial  before  the  justice  in  the  suit 
of  A.  J.  Jones  ag*ainst  F.  N.  Mann,  and  was  broug-ht  to  his 
knowledg"e  at  that  time,  and  that  he  made  no  objection  to 
the  action  of  his  son  in  selling*  it,  nor  did  he  set  up  any 
claim  to  it  at  that  time;  nor  does  he  deny  that  the  whole 
matter  came  to  his  knowledg-e  at  the  time  of  the  trial  be- 
fore the  justice.  And  the  testimony  of  John  L.  Rowan 
shows  that  it  was  broug"ht  to  his  attention  about  1891  or 
1892,  some  four  or  five  years  after  the  decree  was  ren- 
dered, which  is  also  testified  to  by  Mr.  Osborn. 

I  think  the  insistence  of  the  apellee  that  the  said  Jesse 
Jones,  by  waiting*  and  sleeping-  on  his  rig-hts,  was  guilty  of 
gross  laches,  is  sustained.  There  is  nothing  in  the  record 
to  show  that  Jesse  Jones  was  in  a  pecuniary  condition  to 
conveniently  do  without  the  money  which  was  decreed  to 
him,  when  the  property  was  sold  and  the  mone^^  collected, 
which  should  have  been  paid  to  him  for  the  asking,  and  to 
remain  without  such  dues  year  after  year  for  six  or  eight 
years.  The  circumstances  of  the  case  very  strongly  cor- 
roborate the  preponderance  of  testimony  taken  in  the 
matter,  that  he  knew  that  his  son  had  sold  this  claim,  and 
that  he  had  authority  from  him  to  do  so,  or  at  least  that  he 
acquiesced  in  the  action  of  his  son.  *'When  a  man,  with 
full  know^ledge,  or  at  least  with  sufficient  notice  or  means 
of  knowledge,  of  his  rights,  and  of  all  material  circum- 
stances of  the  case,  freely  and  advisedly  does  anything 
which  amounts  to  the  recognition  of  a  transaction,  or  acts 
in  a  manner  inconsistent  with  its  repudiation,  or  lies  by 
for  a  considerable  time,     'f^     *     *     or  freely  and  advisedly 
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abstains  for  a  considerable  lapse  of  time  from  impeaching* 
it,  there  is  acquiescence,  and  the  transaction  althoufjfh 
orig-inally  impeachable,  becomes  unimpeachable  in  equity." 
Herm.  Estop,  p.  1194.  '*If  a  party  is  g-uilty  of  laches  or 
unreasonable  delay  in  the  enforcement  of  his  rights,  he 
thereby  forfeits  his  claim  to  equitable  relief.'*  Id,  p.  1360; 
Trader  \,  Jarvis^  23  W.  Va.,  100.  I  see  no  error  in  the  de- 
cree and  the  same  is  affirmed. 

Affirmed, 


CHARLESTON. 

Stkki-smith  z".  Gaktlan  et  al. 
Submitted  February  10,  18<>8— Decided  April  16,  1898. 

Oil  LtKASK^Coftsfrurfioft  of  Lease     Title  of  Lessee. 

A  lease  for  the  purpose  of  operating  for  oil  and  g"as  for  the  per- 
i<xl  of  five  years,  and  so  much  long-er  as  oil  or  g"as  is  found  in 
paying"  quantities,  on  no  other  consideration  than  prospective  oil 
royalty  and  gfas  rental,  vests  no  present  title  in  the  lessee  except 
the  mere  rig'ht  of  exploration;  but  the  title  thereto,  both  as  to  the 
period  of  five  years  and  the  time  thereafter,  remains  inchoate 
and  contingent  on  the  finding,  under  the  explorjitions  provided 
for  in  such  lease,  oil  and  ^as  in  paying-  quantities,     (p.  34.) 

Oir-  l^KASK-  -Title  of  Lessee— iWntproiiuttive  Welt. 

The  completion  of  a  nonproductive  well,   thoug-h   at  g-reat  ex- 
f>ense,  vests  no  title  in  the  lessee,     (p.  .^h.) 
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3.     Oil  Lease — Construction  of  I^ease. 

Such  lease  must  be  construed  as  a  whole,  and  if  there  is  no 
provision  therein  contained  requiring  the  boring-  of  another  well 
after  the  first  unsuccessful  attempt  is  completed  and  abandoned, 
the  lease  becomes  invalid,  and  of  no  binding- force  as  to  any  of  its 
provisions,      (p.  35.) 

Appeal  from  Circuit  Court,  Ritchie  County. 
Bill  by  Amos  Steelsmith  aofainst  James  Gartlan  and  oth- 
ers.    Decree  for  defendants  and  plaintiff  appeals. 

Reversed, 

V.  B.  Archkr,  for  appellant. 

Van  Winklk  &  Ambkkr  and  W.  W.  Arnictt,  for  appellees. 

Dent,  Judok: 

On  the  30th  day  of  August,  1880,  Knotts  and  Garber  ob- 
tained a  lease  for  oil  purposes  covering-  the  land  in  contro- 
versy in  this  suit,  without  other  consideration  than  one- 
eighth  of  the  oil  produced  and  two  hundred  dollars  per  an- 
num for  each  paying  gas  well,  with  the  stipulation  that  the 
lessees  should  complete  a  well  within  one  year  from  the 
date  of  the  lease;  and  the  failure  to  do  so  rendered  the 
lease  null  and  void  unless  the  lessees  should  pay  twenty- 
five  cents  per  acre  from  and  after  the  time  above  specified 
for  the  completion  of  said  well,  when  such  payment  should 
operate  to  extend  the  time  for  five  years.  This  lease 
David  McGregor  considered  forfeited,  and  refused  to  ac- 
cept the  rent  therefor,  or  continue  the  same  in  force.  If 
the  conditions  had  been  performed  by  payment  of  rent 
accepted  by  the  lessor,  it  would  have  expired  the  30th  of 
August,  1895,  no  well  having  been  drilled  by  Knotts  and 
Garber.  On  the  10th  day  of  February,  1895,  Matilda  Mc- 
Gregor, as  devisee  and  executor  of  David  McGregor,  then 
deceased,  executed  the  following  lease  to  James  Gartlan, 
to  wit: 

**An  agreement,  made  the  11th  day  of  February,  A.  D. 
1895,  between  Matilda  McGregor,  of  the  district  of  Grant, 
county  of  Ritchie,  and  state  of  West  Virginia,  lessor,  and 
James  Gartlan,  of  Pittsburg,  Pennsylvania,  lessee,  wit- 
nesseth:  That  the  lessor,  in  consideration  of  one  dollar, 
the  receipt  of  which  is  hereby  acknowledged,  and  of  other 
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valuable  considerations,  do  hereby  demise  and  grant  unto 
the  lessee,  his  heirs  or  assig^ns,  all  the  oil  and  g'as  in  and 
under  the  following-  described  tract  of  land,  and  also 
the  said  tract  of  land,  for  the  purpose  and  with  the  ex- 
clusive rig-ht  of  operating-  thereof  for  said  gas  and  oil,  to- 
g-ether with  the  rig-ht  of  way,  the  right  to  lay  pipes  over 
and  use  water  from  said  premises,  and  also  the  right  to 
remove  at  any  time  all  property  placed  thereon  by  the 
lessee,  which  tract  of  land  is  situated  in  the  district  of 
Grant,  county  of  Ritchie,  and  State  of  West  Virginia,  and 
is  bounded  and  described  as  follows,  to  wit:  North  by 
lands  of  Andrew  Douglass  and  B.  &  O.  Railroad,  east  by 
lands  of  Andrew  Douglass  and  Jacob  Hatfield,  south  by 
lands  of  A.  M.  Douglass  and  others,  west  by  lands  of  Andy 
Hall  and  others,  containing  one  hundred  and  twenty-two 
acres,  more  or  less;  to  have  and  to  hold  the  same  unto  the 
lessee,  his  heirs,  and  assigns,  for  the  term  and  period  of 
five  years  from  the  date  hereof,  and  so  much  longer  as  oil 
or  gas  is  found  in  paying  quantities  thereon,  yielding  and 
paying  to  the  lessor  the  one-eighth  l^^a)  part  of  all  the  oil 
produced  and  saved  from  the  premises,  delivered  free  of 
expense  into  tanks  or  pipe  lines  to  the  lessor's  credit;  and, 
should  any  well  produce  gas  in  sufficient  quantities  to  jus- 
tify marketing,  the  lessor  shall  be  paid  at  the  rate  of  two 
hundred  dollars  per  year  for  such  well  so  long  as  the  gas 
therefrom  is  sold,  lessor  to  have  gas  for  domestic  use  on 
the  premises  free,  she  making  her  own  connections.  Sec- 
ond party  covenants  and  agrees  to  locate  all  wells  so  as  to 
interfere  as  little  as  possible  with  the  cultivated  portion  of 
the  farm,  and  to  pay  all  damages  to  growing  crops  by  rea- 
son of  operations.  No  well  to  be  drilled  on  this  lease  with- 
in five  hundred  feet  of  the  buildings  as  now  located,  with- 
out the  consent  of  both  parties.  In  case  no  well  shall  be 
completed  on  the  above  described  premises  within  one 
month  from  the  date  hereof,  this  lease  shall  become  null 
and  void,  and  without  any  further  effect  whatever,  unless 
the  lessee  shall  pay  for  further  delay  at  the  rate  of  fifty 
dollars  per  month  in  advance  thereafter  until  a  well  shall 
be  completed.  Such  payment  may  be  made  in  hand  or  by 
deposit  to  the  lessor's  credit  in  Second  National  Bank  of 
Parkersburg.     If  above  mentioned  well  produces  20  bar- 
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rels  of  oil  per  day  for  the  first  thirty  days  after  comple- 
tion, the  lessee  agrees  to  drill  2  more  wells  on  the  above- 
mentioned  premises  within  a  year  from  the  completion  of 
the  above-mentioned  well;  provided  that  the  second  well 
drilled  produces  20  barrels  of  oil  per  day  for  the  first  30 
days  after  completion.  If  second  well  does  not  produce 
20  barrels  per  day  for  first  thirty  days  after  completion, 
then  it  shall  be  optional  with  the  lessee  to  drill  the  third 
well.  All  wells  shall  be  served  with  the  best  known  means 
to  produce  the  greatest  quantity  of  oil.  A  failure  to  com- 
ply with  any  of  the  conditions  of  this  lease  shall  render  the 
same  null  and  void,  and  of  no  effect.  It  is  agreed  further 
that  second  party  shall  have  the  right  at  any  time  to  sur- 
render this  lease  to  first  party  for  cancellation,  after  which 
all  payments  and  liabilities  to  accrue  under  and  by  virtue 
of  its  terms  shall  cease  and  determine,  and  the  lease  be- 
come absolutely  null  and  void.  It  is  understood  that  all 
the  terms  and  conditions  between  the  parties  hereto  shall 
extend  and  apply  to  their  respestive  heirs,  executors,  ad- 
ministrators and  assigns.  In  witness  whereof,  the  said 
parties  have  hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written.     Matilda  McGregor.     [Seal.] 

Matilda  McGregor,  Executrix.     [Seal.] [Seal.] 

James  Gartlan.      [Seal.] 

^'Sealed  and  delivered  in  the  presence  of  — ^ .'' 

Gartlan,  with  the  assistance  of  others,  put  down  a  test 
hole  about  one  thousand  eight  hundred  feet  by  April  fol- 
lowing, but,  finding  neither  gas  nor  oil  in  paying  quan- 
tities, removed  the  derrick  and  tools,  pulled  the  casing, 
and  plugged  the  hole,  and  left  the  premises.  At  the  same 
time  he  surrendered  a  number  of  other  leases,  but  through 
his  agent,  Parks,  asked  permission  of  Mrs.  McGregor 
to  retain  the  lease  under  consideration  for  a  short 
time.  During  the  time  the  test  w'as  made  the  lessee  paid 
Mrs.  McGregor  three  monthly  payments  of  fifty  dollars 
each,  as  stipulated,  because  of  delay  in  completion  of  the 
first  well.  Ho  then  discontinued  such  payments,  and  en- 
tirely abandoned  and  ceased  further  operations  for  oil  and 
gas  on  the  premises.  Mrs.  McGregor,  according  to  her 
testimony,  before  he  stopped  operations,  insisted  that  he 
should  go  deeper,  and  make  a  more  thorough  test,  even 
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beingf  willing^  to  part  with  a  further  portion  of  her  interest 
in  the  result,  if  successful,  if  he  would  consent  to  do  so. 
But,  claiming"  that  he  had  made  a  full  test,  he  refused  her 
request.  Gartlan  had  taken  a  man  by  the  name  of  Hays 
in  with  him.  On  the  17th  of  September,  18%,  Mrs.  Mc- 
Greg^or  wrote  them  the  following  letter:  **Cairo,  W.  Va., 
Sep.  17,  18%  Mess.  Hays  and  Gartlan — Gentlemen:  As 
you  have  abandoned  the  lease  given  you  by  me  on  our 
farm,  and  shown  bv  vour  actions  that  vou  did  not  intend 
to  operate  it  any  further,  I  w^ould  ask  you  kindly  to  send 
it  to  me  with  a  release  deed,  as  I  am  now  readv  to  lease 
ag'ain.  Please  give  this  your  earliest  attention,  and  oblige, 
M.  McGregor."  Getting  no  reply  from  this,  she  wrote 
another  letter  to  a  Mr.  Parks,  who  had  acted  as  agent  for 
Gartlan,  to  wit:  **Cairo,  W.  Va.,  September  28,  18%.  Mr. 
Parks- -Sir:  I  wrote  a  letter  some  time  ago  to  Mr. 
Gartlan  and  your  uncle,  asking  them  kindly  to  send  me 
the  lease  that  they  have  been  holding  on  my  place.  You 
know  you  only  asked  me  to  hold  it  for  a  short  time,  and 
now  I  think  I  have  waited  a  sufficient  time  for  them  to  make 
up  their  minds  on  what  they  intended  to  do;  and  they  have 
shown,  by  abandoning  the  lease,  that  they  did  not  intend 
to  operate  it,  so  I  think  they  ought  to  send  me  the  lease  at 
once,  so  I  could  be  making  something  out  of  it,  as  life  is  too 
short  for  me  to  let  that  amount  of  land  lie  idle,  and  not  be 
making-  even  the  taxes  oif  it.  Now,  please  take  this  in  con- 
sideration, and  act  on  this  at  once,  as  you  know  I  mean 
business.  And  I  understand  you  have  Mr.  (Tartlan's  place 
in  the  Co.  now.  I  don't  know  what  position  Gartlan  holds 
in  the  Co.  at  this  time.  Now,  do  please  give  this  your  at- 
tention at  once,  as  I  am  going  to  lease.  I  am  going  to  get 
something  out  of  it  or  nothing,  as  the  case  may  be.  That 
remains  to  be  seen.  I  may  get  a  19>2  barrel  well  next 
time  and  may  be  another  dry  hole.  I  can't  tell.  Now,  you 
understand  me.  I  am  going  to  lease  at  once  if  I  don't  hear 
from  you  by  return  mail.  Yours,  in  haste,  your  friend, 
M.  McGregor."  To  this  she  also  received  no  reply,  when 
she  wrote  a  third  letter,  as  follows,  to  wit:  '*Cairo,  W.  Va., 
Oct.  3,  18%.  Mr.  Parks — Sir:  I  wrote  you  on  the  28th  Sep., 
asking  for  the  lease  tha':  your  Co.  holds  on  my  farm;  asked 
you  to  answer  me  bv  return  mail,   and   I  think    vou   have 
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had  sufficient  time  to  write,  and  now  I  am  g^oing-  to  write 
you  again,  and  now  I  want  an  answer  by  wnre,  as  I  have 
no  time  to  wait  for  mails.  Well,  Mr.  Gartlan  was  here 
since,  and  left  again  without  doing-  anything.  He  still 
wants  me  to  wait  and  see  the  Wilson  and  Church  wells 
come  in  before  he  does  anything,  so  that  will  develop  the 
other  two  sides  of  the  lease.  I  told  him  I  was  not  willing 
to  wait  any  longer;  if  he  was  going  to  do  anything,  now- 
was  the  time  to  do  it,  while  the  excitement  is  up.  I  can 
lease  now,  and  to  a  good  advantage;  but,  if  either  of  those 
wells  should  come  in  dry,  it  will  give  another  black  eye, 
and  I  could  not  lease  it  at  all.  So  I  think  he  is  injuring  me 
in  holding  this  lease  from  me,  and  not  going  to  work  on  it 
at  once,  and  protecting  the  lines.  If  he  is  not  willing  to 
take  a  risk  on  it,  I  am  not  either.  I  told  him  if  they  wanted 
to  hold  it  any  longer  they  would  have  to  pay  me  the  back 
rental.  I  could  have  leased  it  long  ago,  and  been  getting 
more  from  it  than  the  back  rental  is  worth;  but  I  feel  con- 
scientious in  the  matter,  and  did  not  feel  disposed  to  give 
them  any  trouble  over  it,  as  you  know*  I  could  be  putting  a 
lease  on  top  of  theirs.  It  might  cause  a  lawsuit,  a',  least, 
and  that  would  cost  them  more  than  the  rental,  so  you  see 
I  want  to  treat  them  fairly,  and  do  what  is  right  by  them, 
if  they  will  let  me  do  so;  but,  if  they  will  not,  then  the 
only  thing  left  for  me  to  do  is  to  look  out  for  myself  and 
the  interest  of  this  estate  which  I  represent.  Mr.  Gart- 
lan promised  me  he  would  see  your  uncle  just  as  soon  as 
he  reached  Pittsburg,  and  wire  me  what  he  was  willing  to 
do  in  the  matter.  Now,  I  will  wait  a  sufficient  time  for  his 
telegram,  and  also  for  yours,  and,  if  1  fail  to  get  one,  then 
I  am  going  to  lease  at  once.  I  have  a  good  offer,  and  am 
going  to  take  it  now  while  the  excitement  is  up.  I  am 
offered  more  bonus  than  all  the  back  rental  comes  to  and 
the  j'4  of  the  oil  if  there  is  any,  and,  if  there  is  none,  I  will 
have  the  bonus  anvwav.  Now  you  see  my  offer  is  a 
good  one,  and  they  can't  blame  me  for  taking  it.  And  now 
for  your  lease,  or  the  rental  at  once,  as  there  is  no  time  to 
wait,  and  3^ou  know  I  mean  just  what  I  say.  So  please  let 
me  hear  from  you  at  once  by  wire,  as  the  parties  are  wait- 
ing, and  are  willing  to  take  it  at  their  own  risk.  Please 
see  vour  uncle  at  once,  and  wire  me    his   conclusion.     We 
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have  a  telegfram  office  here  at  Cairo.  Yours  in  haste,  M. 
McGreg'or."  Then,  g-etting  no  satisfaction  from  the  par- 
ties, either  in  the  way  of  rentals  or  a  new  lease,  on  the  22d 
of  October,  18%,  she  executed  a  new  lease  to  Amos  Steel- 
smith,  the  plaintiff  and  appellant  in  this  case.  In  the 
the  meantime  the  parties  claiming'  under  the  Gartlan  lease 
moved  some  timbers  on  the  land,  as  though  in  preparation 
for  again  boring,  which  Mrs.  McGreg'or  had  cast  oif. 
Steelsmith,  under  his  lease,  proceeded  forthwith  to  put 
down  two  wells,  both  coming  in  producers,  when,  before 
g'oing'  to  further  expense,  he  filed  his  bill  to  cancel  the 
Gartlan  lease  as  a  cloud  on  his  title.  The  Gartlan  lessees 
filed  an  answer  in  the  nature  of  a  cross  bill,  claiming' the 
cancellation  of  Steelsmith 's  lease  and  the  oil  wells  and 
their  production,  which  was  sustained  by  the  court,  and 
the  relief  soug-ht  granted.  Knotts  and  Garber,  also,  to  a 
supplemental  and  amended  bill  filed  by  Steelsmith,  filed 
an  answer  in  the  nature  of  a  cross  bill,  praying  for  affirma- 
tive relief,  which  was  denied,  and  the  bills  were  dismissed. 
Steelsmith  appeals. 

The  question  of  importance  presented  to  the  Court  is  as 
to  whether  the  Gartlan  lease  was  at  an  end  at  the  time  the 
Steelsmith  lease  was  executed.  The  Gartlan  lease  is,  with 
slig'ht  variance,  in  the  usual  form  of  such  leases,  and 
amounts  to  nothing  more  than  the  privilege  of  searching 
for  oil  and  gas,  and,  if  they  be  found  in  paying  quantities, 
then  vests  an  oil  and  gas  tenancy  in  the  lessee  for  the  per- 
iod of  five  years  or  until  exhaustion.  Mrs.  McGregor  en- 
tered into  the  lease  for  the  sole  consideration  of  the  pros- 
pective rents  and  royalties  she  would  enjoy  if  the  lessee, 
in  dilig-ent  search  therefor,  should  find  oil  and  gas  in  pay- 
ing quantities.  If  such  lease  failed  to  bind  the  lessee  to 
diligent  search  for  oil  and  gas,  it  was  without  considera- 
tion, binding  on  neither  party,  and  voidable,  if  not  void,  at 
the  pleasure  of  either.  Coivan  v.  Iron  Co.,  83  Va.,  547, 
(3S.  E.  120);  Petroleum  Co.  v.  Coal,  Coke  A'  Mfg\  Co.,  89 
Tenn.,  381,  (18  S.  W.  65).  The  only  provision  in  the  lease 
binding  the  lessee  to  prosecute  operation  thereunder  with 
diligence  is  as  follows:  *'In  case  no  well  shall  be  completed 
within  one  month  from  the  date  hereof,  this  lease  shall 
become  null  and  void,  and  without  anv  further  eifect  what- 
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ever,  unless  the  lessee  shall  pay  for  further  delay  at  the 
rate  of  $50  per  month  in  advance  thereafter  until  a  well 
shall  be  completed.  *  *  ♦  jf  above  mentioned  well 
produces  20  barrels  of  oil  per  day  for  the  first  30  days 
after  completion,  the  lessee  agrees  to  drill  2  more  wells  on 
the  above-mentioned  premises  within  one  year  from  the 
date  of  the  completion  of  the  above-mentioned  well,  pro- 
vided that  the  second  well  drilled  produces  20  barrels  of 
oil  per  day  for  the  first  30  days  after  completion.''  There 
is  no  provision  made  for  any  further  operations  or  pay- 
ment of  rent  in  case  the  first  well,  when  completed,  is  non- 
productive. But  the  contract  is  at  an  end  as  to  both  par- 
ties as  soon  as  such  first  well  is  abandoned  as  unsuccess- 
ful. *'A  vested  title  cannot  ordinarilv  be  lost  bv  abandon- 
ment  in  a  less  time  than  is  fixed  bv  the  statute  of  limita- 
tions,  unless  there  is  satisfactory  proof  of  an  intention  to 
abandon.  An  oil  lease  stands  on  quite  a  different  g'round. 
The  title  is  inchoate,  and  for  the  purpose  of  exploration 
only,  until  oil  is  found.  If  it  is  not  found,  no  estate  vests  in 
the  lessee,  and  his  title,  whatever  it  is,  ends  when  the  un- 
successful search  is  abandoned.''  Oil  Co,  v.  Ffctfs,  152 
Pa.  St.,  451,  (25  Atl.  732);  Plummer  v.  Iron  Co,,  1(>0  Pa. 
St.,  483,  (28  Atl.  853);  Craze  ford  v.  Ritchie,  43  W.  Va.,  252, 
(27S.  K.  220).  This  unsuccessful  search  and  abandon- 
ment in  this  case  applies  to  the  first  well,  the  only  one  the 
lessee  stipulated  to  put  down  unless  g-as  and  oil  were  found 
in  paying"  quantities.  He  could  not,  as  he  himself  main- 
tains, be  compelled  to  put  down  another  well;  and,  he  not 
being  bound,  the  lessor  was  not  bound  either,  for  the  only 
consideration  left  to  her  was  the  prospective  oil  royalties 
and  gas  rentals,  which  the  lessee  was  in  position  to  entirely 
defeat.  Contracts  unperformed,  optional  as  to  one  of  the 
parties,  are  optional  as  to  both.  Nor  can  there  be  a  differ- 
ent conclusion  if  it  is  held  that  the  lease,  being  for  the  pur- 
pose of  operating  for  oil  and  gas,  is  subject  to  the  implied 
precedent  condition,  according  to  the  decisions  of  some  of 
the  states,  notably  North  Carolina,  that  the  lessee  shall 
diligently  prosecute  the  search  and  operation,  for  in  such 
case  the  forfeiture  would  follow  in  a  much  less  time  than 
eighteen  months  under  the  general  clause,  to-wit:  '*A  fail- 
ure to  comply  with  any  of  the  ccmditions  of  this  lease  shall 
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render  the  same  null  and  void  and  of  no  effect,"  which 
necessarily  applies  to  implied  as  well  as  express  condi- 
tions.  Conrad  v.  Morchead^  89  N.  C,  31;  Maxwell  v.  Todd^ 
112  N.  C,  677,  (16  S.  K.  926);  Haivkius  v.  Pepper.  \\1  N. 
C,  407,  (23  S.  E.  434).  In  the  case  of  Muuroe  v.  Ann- 
strongs  96  Pa.  St.,  307,  it  was  held  that  a  cessation  of  active 
operations  for  thirty  daA-s  forfeited  a  lease  for  oil  pur- 
poses. The  court  says,  on  page  310:  "An  oil  lease  yields 
nothings  to  the  landowner  when  not  worked,  and  is  an  in- 
cumbrance on  his  land,  tying-  his  hands  against  selling-  or 
leasing  to  others;  but,  when  idle,  it  costs  the  lessee  noth- 
ing, and  is  valuable,  or  may  prove  valuable,  if  he  can  hold 
it  waiting  developments  in  its  vicinity.  If  a  well  be  pro- 
ductive, it  is  the  interest  of  both  the  lessor  and  the  lessee 
that  it  be  continuously  operated  until  its  exhaustion,  but, 
if  dry,  it  is  of  no  value.  Holding  on  to  a  lease  after  ceas- 
ing search  is  often  for  purposes  of  speculation,  the  thing 
which  a  prudent  landowner  guards  against.  Forfeiture 
for  nondevelopment  or  delay  is  essential  to  private  and 
public  interests  in  relation  to  the  use  and  alienation  of 
property."  In  this  case  the  condition  was  express,  but  the" 
same  rule  applies  with  equal  force  to  implied  conditions. 
However,  as  before  shown,  the  lessee  having  abandoned 
the  only  obligatory  search  provided  for  in  his  lease,  it  died 
on  his  hands  without  surrender,  forfeiture  or  intentional 
abandonment  on  his  part,  for  he  was  without  authority  to 
make  further  explorations  without  the  consent  of  and  ar- 
rangement as  to  conditions  with  the  lessoi^;  in  other  words, 
without  a  new  lease  or  extension  of  the  old.  Such  leases 
are  construed  most  strictly  against  the  lessee  and  favor- 
able to  the  lessor.  Bettman  v.  Harness^  42  W.  Va.,  433, 
(26S.  E.  271).  When  a  lease  provides  the  mode,  manner 
and  character  of  search  to  be  made,  implications  in  regard 
thereto  are  excluded  thereby  as  re])ugnant.  And  the  de- 
mise for  the  purpose  of  operating  for  oil  and  gas  for  the 
period  of  five  years  is  dependent  on  the  discovery  of  oil 
and  gas  in  the  search  provided,  for,  and,  if  such  search  is 
unsuccessful,  the  demise  fails  therewith,  as  such  discovery 
is  a  condition  precedent  to  the  continuance  or  vesting  of 
the  demise.  The  lessee's  title  being  inchoate  and  contin- 
gent, both  as  to  the  five-years   limit  and   time   thereafter, 
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on  the  finding"  of  oil  and  g-as  in  payino;*  quantities,  did  not 
become  vested  by  reason  of  his  putting*  down  a  non-pro- 
ductive well.  This  g-ave  him  no  new  or  more  extensive 
rights  than  he  enjoyed  before,  but  in  fact  destroyed  all  his 
rig'hts  under  the  lease.  As  is  said  in  Williamson  v.  Joncs^ 
43  W.  Va.,  562,  (27  S.  E.  411).  *'As  an  abortive  well 
neither  enhances  the  value  nor  yields  anything  to  the  true 
owner,  he  oug-ht  not  to  be  charg^ed  with  the  costs  thereof.'' 
The  lessee  would  charge  the  expense  of  this  abortive  well 
as  though  it  were  a  part  of  the  consideration  for  this  lease, 
when  it  was  plainly  evident  that  no  such  thing  was  ever 
had  in  contemplation  by  the  parties,  but  this  is  a  mere 
desperate  afterthought  to  furnish  a  nonexistent  money 
consideration  for  the  continuance  of  the  lease.  A  drv 
hole,  plug^gfed  up  and  abandoned,  while  expensive  to  the 
lessee,  is  no  advantage,  but  an  incumbrance,  to  the  lessor. 
Then  why  should  she  pay  for  it  by  a  nonoperating  and  in- 
definite extension  of  the  lease,  to  await  the  will  and  pleas- 
ure of  the  lessee,  who  claims  the  option  to  operate,  aban- 
don, surrender,  or  forfeit  at  his  pleasure,  while  numerous 
others  are  clamoring*  for  the  privileg^e  of  diligent  opera- 
tion, and  offering-  a  large  bonus  therefor?  Such  a  holding 
would  be  unconscionable,  and  contrary  to  both  rig-ht  and 
justice.  Mrs.  McGregor's  letters  are  given  at  length,  to 
show  how  fully  she  understood  her  rights,  and  yet  how 
willing,  out  of  tender  womanly  sympathy,  she  was,  in  con- 
sideration of  her  lessee's  fruitless  expenditures,  for  which 
she  was  in  no  wise  responsible,  to  give  her  lessee  the  first 
option  of  a  new  lease.  This  she  was  not  required  to  do, 
and  it  was  wholly  gratuitous  on  her  part,  but  she  did  not 
surrender  or  lose  any  of  her  rights  thereby.  The  reason 
that  the  lessee  gives  for  the  abandonment  of  the  well  and 
the  removal  and  sale  of  his  tools  and  machinery  being  that 
he  was  endeavoring  to  escape  the  process  of  the  courts  of 
this  State  to  avoid  unjust  litigation,  is  not  a  legal  or  justi- 
fiable excuse.  In  the  case  of  Cryan  v.  Ridehpcrger^  7  Pa. 
Co.  Ct.  R.,  473,  an  excuse  that  the  lessee  was  unable  to  put 
down  a  well  on  account  of  the  extremely  cold  weather  was 
held  insufficient  to  prevent  a  forfeiture,  and  yet  it  was 
much  more  reasonable  than  the  one  given  by  the  lessee  in 
the  present  case.     No  excuse,  though  ever  so  good,  could 
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relieve  from  the  operation  of  a  contract  which  was  at  an 
end  bv  virtue  of  its  own  terms.  The  time  theGarberand 
Knotts  lease  had  to  run,  in  any  event,  expired  before  the 
Steelsmith  lease  was  executed,  and  hence  thev  have  no 
rights  ag-ainst  the  latter  lease  and  cannot  attack  it  in  any 
manner  for  any  reason.  For  the  foreg-oing*  reasons  the 
decree  complained  of  is  reversed,  the  lease  known  as  the 
"Gartlan  lease,"  bearing  date  the  11th  day  of  February, 
1895,  is  cancelled  and  annulled,  and  the  injunction  orig- 
inally awarded  in  this  case  is  made  perpetual. 
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CHARLESTON 

Archkr  r,  Baltimore  Building  &  Loan  Ass'n  e/  aL 
Submitted  Febuary  11,  1898— Decided  April  20,  1898. 

1.  Building  AND  Loan  Ass'^— Fore ij^n  Building^  and  Loan  Ass'n   -    l   g  'jl 
J)omestic  Building  and  Loan  Ass'n, 

Foreig^n  building-  associations  legally  doing  business  in  this 
State  have  the  same  rights,  powers,  and  privileges,  and  are 
subject  to  the  same  regulations,  restrictions,  and  liabilities  as 
domestic  associations,     (p.  40.) 

2.  Building  and  Loan  A^^'-s  —Premiums  on  Loans, 

Building*  associations  are  authorized  to  adopt  by-laws  fixing  a 
minimum  premium  at  which  to  award  loans  to  their  members, 
such  premiums  to  be  deducted  from  the  loans  in  advance  or  paid 
in  periodical  installments,     (p.  41.) 
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3.     BiriLDiNG  AND  Loan  Ass'n     rsury     Constitutional  Laiv 

Section  26,  chapter 54,  Code,  in  so  far  as  it  exempts  building- 
associations  from  the  operation  of  the  g*eneral  law  in  relation  to 
usury,  is  not  unconstitutional,     (p.  41.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Elvira  B.  Archer  ag'ainst  the  Baltimore  Buildings 
&  Loan  Association  and  others.  From  a  decree  for  plain, 
tiflf,  defendants  appeal. 

Reversed, 

J.  (t.  McClukr,  Okry  Johnson,  FiKr.nicR  C.  Slinglufk 
and  J.  T.  Piggott,  for  appellants. 

V.  B.  Archkr,  for  appellee. 

Dent,  Judcvk: 

The  appellee  in  this  case,  Elvira  B.  Archer,  was  a  mem- 
ber of  the  appellant  Baltimore  Buildings  &  Loan  Associa- 
tion, holding  lifty  shares  of  stock,  of  the  par  value  of  live 
thousand  dollars.  She  borrowed  on  said  shares  the  full 
par  value  thereof,  to  wit,  five  thousand  dollars,  which  she 
received  in  cash,  and  to  secure  the  same  executed  her 
bond  and  a  deed  of  trust  on  certain  property,  enforce- 
able on  her  failure  to  pay  the  premiums,  interest, 
dues,  and  other  charg^es  according  to  the  by-laws  of  the 
association.  Appellee  paid  into  the  treasury  of  the  asso- 
ciation at  various  times  the  sum  of  four  hundred  and  fifty 
dollars,  but  neglected  all  further  payments  as  provided  in 
the  by-laws,  when,  her  rights  becoming  forfeited,  the  trus- 
tee was  directed  to  make  sale  of  the  property  given  in  se- 
curity. At  this  time  the  association  claimed  the  amount 
due  to  be  live  thousand  four  hundred  and  forty-four  dol- 
lars and  eighty-two  cents,  while  the  appellee  insisted  the 
true  amount  to  be  live  thousand  and  twenty-five  dollars, 
and  obtained  an  injunction  to  restrain  the  sale  until 
the  true  amount  of  the  indebtedness  was  ascertained  and 
determined.  After  the  pleadings  were  made  up,  the  cir- 
cuit court  referred  the  case  to  a  commissioner  to  ascer- 
tain the  true  amount  due.  He  reported  it  to  be  five 
thousand  one  hundred  and  sixty-two  dollars  and  eighty- 
one  cents.     The  appellant  excepted,  but  the  court  over- 
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ruled  the  exception,  and  entered  a  decree  confirming  the 
report,  perpetuating  the  injunction  as  to  the  residue  of  ap- 
pellant's claim,  and  decreeing  a  sale  of  the  property  on 
non-payment  of  the  sum  reported.  From  this  an  appeal 
was  taken,  and  many  errors  assigned,  all  of  which  have 
been  more  elaborately  argued  than  the  real  controversy, 
as  disclosed  by  the  record,  deserves.  The  appellee  as- 
signs no  errors,  but  merely  asks  for  an  affirmance  of  the 
decree.  To  prevail  in  this  Court,  the  appellant  mustshow 
error  to  its  prejudice,  which  is  a  complete  answer  to  most, 
if  not  all,  of  the  assignments  presented  and  argued.  The 
exceptions  to  the  commissioner's  report  present  the  only 
questions  necessary  for  the  consideration  of  this  Court, 
and  these  are  onlv  two  in  number: 

1.  Did  the  commissioner  err  in  not  compounding  the  in- 
terest monthly  because  payable  monthly?  This  is  not  in- 
sisted on  in  the  argument,  but  the  commissioner's  report 
is  apparently  conceded  to  be  correct  in  so  far  as  it  relates 
thereto.  It  is  certainly  in  accordance  with  the  law  of  this 
State.  While  the  interest  was  payable  monthly,  it  could 
not  be  compounded  on  failure  of  payment.  Genin  v^  /«- 
gersoU,  11  W.  Va.,  549;  Craig  \\  McCuUoch.  20  W.  Va., 
148;  Stansbury's  Adm'r  v.  Stansbury^  24  W.  Va.,  634;  Reger 
v.  rrNeal,  33  W.  Va.,  159,  (10  S.  e'.  375). 

2.  Did  the  commissioner  err  in  not  charging  Mrs.  Arch, 
er  premium  at  the  rate  of  fifty  cents  per  share  per  month? 
And  this  is  the  sole  matter  of  importance  presented  for 
our  consideration.  The  first  payment  of  premium  was  al- 
lowed the  association,  and  for  which  Mrs.  Archer  was  not 
given  credit  on  the  sum  due.  All  other  premium  charges 
were  disallowed,  not  apparently-because  they  were  con- 
trary  to  law,  but  for  the  reason  that  they  were  not  author- 
ized by  the  by-law  of  the  association  in  relation  thereto. 
The  by-law  in  relation  thereto  is  as  follows,  to  wit: 

'•Section  1.  The  funds  of  this  corporation  which  belong 
to  the  loan  fund  shall  be  loaned  to  the  member  paying 
fifty  cents  per  share  premium  therefor,  in  addition  to  the 
stipulated  six  per  cent,  per  annum  interest,  upon  such 
terms  and  security  as  the  board  of  directors  mav  from 
time  to  time  approve." 

Admitting  the  contract  of  Mrs.  Archer  to  be  a   Mary- 
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land  contract,  because  it  is  to  be  performed  in  the  city  of 
Baltimore,  at  the  chief  office  of  the  association,  which  ap- 
pears to  be  the  general  trend  of  modern  decisions  on  the 
subject,  yet  the  legislature  has  the  right  to  provide  the 
limitations  under  which  foreign  corporations  may  do  busi- 
ness in  this  State,  and  by  section  30,  chapter  54,  Code,  it 
has  provided  that  **any  corporation  duly  incorporated  b}^ 
the  laws  of  anv  state  or  territorv  of  the  United  States  or 
of  the  District  of  Columbia  or  of  any  foreign  country,  may, 
unless  it  be  otherwise  expressly  provided,  hold  property 
and  transact  business  in  this  State  upon  complying  with 
the  requirements  of  this  section  and  not  otherwise.  Such 
corporations  so  complying  shall  have  the  same  rights, 
powers  and  privileges,  and  be  subject  to  the  same  regula- 
tions, restrictions  and  liabilities,  that  are  conferred  and 
imposed  by  this  and  the  fifty-second  and  fifty-third  chap- 
ter of  this  Code,  and  by  chapter  20.  of  the  acts  of  1885  on 
corporations  chartered  under  the  laws  of  this  State." 
The  purpose  of  the  law  was  to  put  foreign  and  domestic 
corporations  on  an  equality  in  so  far  as  they  each  trans- 
acted business  in  this  State.  To  enjoy  the  privilege  of 
doing  business  here,  every  foreign  building  association 
must  conform  to  the  requirements,  and  comply  with  the 
restrictions,  imposed  on  domestic  associations.  Section 
26  of  chapter  54  provides  that  *'every  such  association 
shall  have  the  power  to  provide  by  its  by-laws  for  selling 
to  the  stockholders,  who  bid  the  highest  premium  there- 
for, the  money  in  the  treasury,  or  in  default  of  bidders  at 
or  above  a  minimum  premium,  may  award  to  a  member 
the  value  of  any  share  held  by  him  less  such  minimum 
premium;  the  minimum  premium  and  the  mode  of  making 
the  award  to  be  fixed  by  the  by-laws.  *  *  *"  Section  29 
provides:  '*Every  such  association  shall  adopt  by-laws, 
\  which  shall  embrace  all  the  provisions  of  the  four  preced- 

ing sections,  and  such  further  provisions  for  its  govern- 
ment and  the  management  of  its  business  not  inconsist- 
ent with  these  sections,  as  it  may  deem  proper."  Having 
adopted  such  by-laws,  the  association  is  bound  by  them, 
and  they  become  a  part  of  the  contract  of  advancements 
made  to  its  members,  and  furnish  them  with  information 
as  to  the  obligations  imposed  upon  them  in  becoming  bor- 
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rowers.  Nor  can  they  be  held  to  any  other  or  stricter 
oblig-ations  as  to  premiums,  interest,  dues,  and  other 
charg-es  than  the  by-laws  impose.  The  object  of  this  is 
that  all  members  shall  be  treated  alike,  and  not  subjected  to 
unequal  conditions  or  those  of  which  they  are  not  fully  in- 
formed before  their  undertaking*.  'J'he  statute  allows  the 
fixing"  of  a  minimum  premium,  which  may  be  deducted 
from  the  loan  in  advance,  or  paid  in  periodical  installments; 
and  since  the  adoption  of  this  provision  competitive  bid- 
dings for  loans  has  become  almost  obsolete,  and  rightly  so, 
for  it  is  an  unjust,  unequal,  deceptive,  and  oftentimes 
harsh  way  of  disposing  of  the  funds  to  the  detriment  of 
those  who  were  most  needy.'  A  minimum  premium  pro- 
duces equality,  and,  being  once  fixed,  borrowing  members 
are  not  willing-  to  exceed  it  in  their  bidding's.  It  thus  be- 
comes a  question  of  mere  priority  of  right,  and  each  bor- 
rower contributes  an  equal  percentage  to  the  profit  or  so- 
cial funds.  The  by-law  of  the  appellant  fixed  the  pre- 
mium at  fifty  cents  per  share.  The  appellant  insists  that 
it  was  intended  to  be  fifty  cents  per  share  per  month,  pay- 
able monthly,  and  so  it  charges  up  the  account  against 
Mrs.  Archer.  But  from  its  language  it  is  impossible  to 
so  construe  it.  It  would  be  easier  to  construe  it  as  fift  v 
cents  per  share  per  annum,  as  the  words  per  annum  are 
used  in  the  same  clause,  and  by  liberal  use  of  commas, 
and  some  stretch  of  the  imagination,  might  be  applied  to 
the  premium  as  well  as  to  the  interest.  It  may  be  an 
omission  or  oversight,  but  it  is  one  that  cannot  be  supplied 
in  any  manner  other  than  by  the  amendment  of  the  by-law, 
which  would  not  affect  the  present  controversy.  It  is 
therefore  plain  that  the  circuit  court  could  not  do  other- 
wise than  reject  the  premium  claimed  other  than  the  first 
payment.  This  conclusion,  if  adopted  by  the  court  would 
render  it  unnecessary  to  consider  the  constitutional  ques- 
tion raised  It  is,  however,  said  in  relation  to  usury,  in  4 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1073,  to  be"generally  held 
that  an  exemption  law  applying  to  building  associations  is 
\^lid,  although  the  constitution  of  the  State  prohibits  local 
or  special  laws  regulating  the  rate  of  interest  on  money, 
and  declares  that  special  privileges  shall  not  be  granted 
individuals  or  corporations.     Courts  of  high  respectability 
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have  taken  the  opposite  view,  however.""  The  advance- 
ments made  by  building-  associations  to  their  members 
differ  so  materially  from  ordinary  loans  that  the  leg^isla- 
ture  is  justified  in  classing-  them  separately  as  reg-ards  the 
interest  and  usur\'  of  such  transactions.  McEldozvucy  s. 
WyatU  44  W.  Va.,  711  (30  S.  K.  239).  In  this  case  the  par 
value  of  the  share  owned  by  Mrs.  Archer  was  advanced  to 
her  in  money,  she  to  make  monthly  payments,  including- 
premium,  interest,  and  duei,  until  the  earning-s  and  capi- 
tal of  the  association  in  the  class  to  which  she  belong-ed 
reached  the  par  value  of  the  stock  of  such  class,  when  the 
advancements  made  her  and  her  stock  were  to  offset 
ag-ainst  each  other,  and  this  sftock  canceled.  The  capital 
of  the  association  consisted  of  the  dues  paid  in,  while  the 
earning"s  consisted  of  the  premiums,  interest,  lines,  and 
other  charg^es,  all  of  which  after  the  payment  of  the  neces- 
sary conting-ent  expenses,  formed  the  social  funds  of  the 
association,  to  be  applied,  when  sufficient,  in  canceling-  the 
stock  of  the  membership.  The  advancements  were  diff- 
erent from  ordinary  loans,  in  that  they  were  not  to  be  paid 
back,  but  the  members  paid  in  lieu  thereof,  in  monthly  in- 
stallments, premiums,  interest,  and  dues,  as  required  by 
the  by-laws  of  the  association.  The  monthly  installments 
being-  considered  equivalent  to,  and  not  much  in  excess  of, 
the  rental  of  the  property,  the  money  advanced  was  used 
in  building-.  Monthly  payments,  a  share  in  all  the  earn- 
ing-s of  the  association  proportionate  to  the  amount  of  the 
stock  held,  and  the  home-building-  purpose  for  which  the 
advancement  is  used  are  the  main  disting-uishing"  features 
from  common  loans.  Such  associations,  when  properly 
conducted,  under  judicious  restrictions  and  manag-ement, 
are  a  helpful  blessing-  and  encourag-ement  to  a  community. 
But  the  ambitious  extravagance  of  some  borrowings  mem- 
bers places  themselves  in  a  burdensome  condition,  from 
which  they  are  unable  to  extract  themselves,  and  the  sac- 
rifice of  their  property  follows.  Far  better  for  the  public, 
the  associations,  and  their  membership  that  many  small 
loans  be  made  rather  than  a  few  in  number  and  large  in 
amount.  Moderate  homes  and  a  moderate  price  should  be 
the  criterion.  As  a  home  increases  in  price,  the  real  rental 
value  thereof  decreases  in   proportion,  and  the    monthly 
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payment  becomes  more  burdensome.  Building-  associa- 
tions were  not  origfinally  intended  for  the  purpose  of  fos- 
tering- extravag-ance,  and  encouraging-  the  building  of  ex- 
pensive dwellings.  Their  primary  purpose  was,  and 
should  continue  to  be,  to  promote  industry,  frugality,  and 
saving,  and  convert  the  shiftless  and  discouraged  into  a 
self-reliant  and  contented  home  builder.  It  is  impos- 
sible to  protect  men,  and  women  too,  against  their  own 
improvidence;  yet  while  the  courts  have  not,  the  legisla- 
ture has,  the  power  to  limit,  by  a  fixed  maximum,  the  ad- 
vancements made  by  associations  to  their  shareholders,  so 
as  to  effect  in  a  greater  degree  the  evident  justification, 
for  their  corporate  existence.  Restrictive  limitations  will 
promote  the  interests  of,  rather  than  be  an  injury  to,  such 
associations,  as  the  use  of  the  pruning  knife  increases  the 
production  of  the  vine.  Their  being  a  dispute  as  to  the 
true  amount  of  her  indebtedness,  Mrs.  Archer  had  the 
right  to  have  a  court  of  equity  determine  ii  before  her 
property  should  be  put  to  sale.  To  obtain  equitable  relief, 
it  was  not  necessary  for  her  to  tender  the  amount  ac- 
knowledged  by  her  to  be  due.  It  is  the  unconscionable  de- 
mand of  more  than  is  justly  due  that  gives  equity  juris- 
diction, and,  if  this  does  not  exist,  equity  is  without  juris- 
diction. The  by-laws  followed  in  this  opinion  are  those 
brought  up  on  rerliofan\  as  they  appear  to  be  the  only 
by-laws  furnished  to,and  acted  on  by,  thecircuit  court,  and 
the  record  cannot  be  amended  by  the  substitution  of  oth- 
ers, except  in  some  lawful  way,  and  thus  present  a  new 
and  different  controversy  for  the  first  time  in  this 
Court.  The  by-laws  furnished  by  Mrs.  Archer,  presum- 
ably being  those  (m  which  the  circuit  court  acted,  should 
govern  this  controversy.  Such  by-laws  should  be  free 
from  ambifjfuity,  and' obscurity,  so  as  not  to  mislead  or  de- 
ceive  the  membership,  as  they  will  be  c)istraed  strictly 
against  the  ass  )v:iation,  and  favorable  to  those  deceived 
thereby.  Such  being  the  true  status  of  the  case,  the  judg- 
ment should  be  affirmed.  Mrs.  Archer,  however,  in  her 
application  proposed  to  pay  a  premium  of  fifty  cents  per 
share,  payable  monthly;  which  evidently  shows  she  had 
information  of,  and  acceded  to,  the  construction  put  upon 
the  by-law^s  by  the  association.     My  associates,  therefore. 
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are  of  the  opinion  that  she  in  her  written  application  for  a 
loan,  in  her  deed  of  trust,  and  bond  executed  by  her  to  the 
association,  and  by  virtue  of  the  by-laws  appearing*  in  the 
original  record,  bound  herself  to  pay  a  premium  of  fifty 
cents  per  share  monthly,  and  that  such  premium  so  pay- 
able is  not  usurious,  under  the  laws  and  constitution  of 
this  State,  nor  under  the  laws  and  constitution  of  the  state 
of  Maryland,  and  that  she  should  be  held  to  her  contract. 
In  submission  to  their  authority,  the  decree  complained  of 
is  reversed,  the  injunction  dissolved,  and  the  bills  dis- 
missed for  want  of  equity. 


CHARLESTON. 
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City  of  Chakmcston  r,  Belmcr  c/  al. 

Submitted  April  15,  1898 -Decided  April  20,  1898. 

1.  Municipal  Co  rporatioNvS  -  Violaiion  of  Ordinance  Public  Wron$^, 

Violation  of  the  public  ordinances  of  cities,  towns,  and  villag-es 
are  strictly  criminal  in  nature,  bei ng"  offenses  ag-ainst  the  public, 
and  not  merely  private  wrong's,     {p.  46.) 

2.  Municipal  Corporations  — r/Wrt/zV?;/  of  Ordinance— Costs, 

In  prosecutions  for  such  offenses,  costs  .'ire  not  recoverable 
ag"ainst  such  city,  town,  or  villag'e.     (p.   49.) 

3.  Prohibition 

Prohibition  is  the  proper  remedy  to  prevent  the  enforce- 
ment, by  execution,  of  an  unauthorized  judg-ment  for  costs, 
(p.  50.) 
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Application  by  the  city  of  Charleston  for  a  writ  of  pro- 
hibition against  K.  A.  Guthrie,  Judg-e,  and  George  Beller. 

Writ  Awarded. 

C.  B.  Couch  and   Flouknoy,   Price  &  Smith,  for   peti- 
tioner. 

W.   E.  Chilton,  J.  H.  Holt,  and  Lowenstein  &  Mc- 
Whorter,  for  respondent. 

Dent,  Judge: 

The  city  of  Charleston  prays  a  prohibition  against  the 
judge  of  the  Circuit  Court  of  Kanawha  Count}',  prohibiting 
the  enforcement  of  a  judgment  for  costs  entered  against 
the  petitioner,  in  favor  of  one  George  Beller,  in  a  prosecu- 
tion for  a  violation  of  the  ordinances  of  the  petitioner  or- 
iginally instituted  before  the  mayor,  and  appealed  by  the 
accused  from  his  judgment  to  such  circuit  court.  It  is 
admitted  that  the  petitioner  would  not  be  liable  for  costs 
at  common  law,  and  that  they  can  only  be  imposed  by  vir- 
tue of  statutory  enactment.  The  statutes  of  this  State 
have  clearly  provided  for  the  allowance  of  costs  in  all  civil 
proceedings  to  the  party  substantially  prevailing;  but  in 
criminal  proceedings  they  only  allow  costs  to  be  recovered 
against  the  accused  in  case  of  conviction,  and  in  some 
cases  in  his  favor  on  aquittal  against  a  private  prosecutor, 
but  never  against  the  public,  the  State,  or  its  authorized 
representative.  A  controversy  is  thus  raised  as  to  wheth- 
er prosecutions  for  violations  of  the  ordinances  of  munici- 
palities are  civil  or  criminal  proceedings.  The  legal  defi- 
nition of  crime  at  common  law  was  a  capital  offense,  and  all 
other  offenses  were  misdemeanors.  It  is  now  sought  to 
limit  the  definition,  not  alone  to  capital  offenses,  but  to 
such  offenses  as  are  declared  to  be  criminal  by  positive 
legislative  enactment,  known  as  '^felonies"  and  "misde- 
meanors,'' excluding  therefrom  offenses  against  the  ordin- 
ances of  municipalities, although  imposed  by  legislative  au- 
thority. The  true  definition  of  the  word  ''criminal,''  how- 
ever, as  distinguished  from  the  word  *'civil,"  as  recognized 
by  the  laws  of  this  State,  beginning  with  section  3,  Art. 
VIII,  of   the   Constituticm,   defining    the   powers  of  this 
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Court,  and  endingf  with  section  232,  chapter  50,  of  the  Code, 
relating"  to  the  duties  of  justices  under  town  and  village 
ordinances,  is  a  violation  of  anv  law  or  ordinance  of 
man  subjecting-  the  offender  to  public  punishment  in- 
cluding- tine  or  imprisonment,  and  excluding  redress 
for  private  injury,  punitive  or  compensatory.  Be- 
cause section  232  provides  that  *'the  proceeding  in  such 
case  shall  be  by  summons  in  the  corporate  name  of  the 
town  or  village  as  plaintiff,  and  shall  conform  so  far  as 
practicable,  to  the  regulations  respecting  civil  actions  be- 
fore justices,"  the  criminal  character  of  the  offense  in- 
volved is  not  converted  into  a  demand  of  a  civil  nature,  for 
the  reason  that  criminal  proceedings,  so  far  as  practicable, 
and  not  repugnant  thereto,  always  correspond  to  civil 
proceeding-s,  unless  otherwise  provided.  Proper  process, 
unless  otherwise  ordered  by  the  court,  in  all  misdemeanor 
cases,  is  a  summons,  to  be  followed  by  a  capias  when  nec- 
essary (section  14,  chapter  158,  Code),  and  in  the  name  of 
the  State  as  plaintiff.  Imprisonment  for  debt,  or  arrest 
in  civil  cases,  except  for  fraud,  has  become  obsolete.  So 
that  section  232,  in  providing  for  summons  in  the  name  of 
the  municipality  as  plaintiff,  to  be  converted  into  a  capias 
by  indorsement  when  necessary,  complies  strictly  with 
criminal  procedure;  the  name  of  the  municipality  being 
merely  substituted  for  the  State,  to  disting-uish  the  prose- 
cutions from  each  other,  and  control  the  disposition  of  the 
lines  and  costs  when  recovered.  Nor  is  a  mavor  of  anv 
city,  town,  or  village  governed  by  section  231  to  233,  in- 
clusive, of  chapter  50,  Code.  Being  c.\  officio  a  justice,  he 
has  the  right  to  conform  his  proceedings  to  these  sections 
if  he  chooses  so  to  do.  Ridpzcay  v.  Hiuton.  25  W.  Va., 
554;  Jelly  v.  I)ih,  27  W.  Va.,  282.  His  authority  is  not  de- 
rived from  these  sections.  Their  only  purpose,  notwith- 
standing the  mistakes  of  punctuation,  which  do  not  ap- 
pear in  Acts  1881,  c.  8,  nor  Acts  1885,  c.  36,  was  to  confer 
on  justices,  strictlyspeaking, — not  mayors,  -the  authority 
to  try  offenses  against  town  and  village  ordinances,  where 
the  punishment  was  limited  to  not  exceeding  ten  dollars 
fine  or  ten  days'  imprisonment.  The  reason  that  section 
230  was  not  expressly  included  in  section  233  was  because 
it  was  self-acting,  and  in  a  proper  case  did  not  need   the 
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aid  of  another  section  to  make  it  applicable,  its  wording" 
being"  as  follows:  '*Every  person  sentenced  to  impiison- 
ment  under  this  chapter  by  the  judgment  of  a  justice,  or 
to  the  payment  of  a  fine  of  ten  dollars  or  more  (and  in  no 
case  shall  a  judg-ment  for  a  hne  of  less  than  ten  dollars  be 
given  by  a  justice  if  the  defendant,  his  agent  or  attorney 
object  thereto),  shall  be  allowed  an  appeal  to  the  circuit 
court;  *  *  *  and  the  court  shall  proceed  to  try  the  case  as 
upon  an  indictment  or  presentment,  and  render  such 
judgement  without  remanding-  the  case  as  the  law  and  the 
evidence  may  require.  If  the  judgment  be  ag-ainst  the  ac- 
cused, it  shall  include  the  costs  incurred  in  the  proceed- 
ings before  the  justice,  as  well  as  in  the  said  court,  includ- 
ing* a  fee  of  ten  dollars  for  the  prosecuting'attorney,andthe 
jailer's  fees,  if  any."  By  the  use  of  the  words  *'underthis 
chapter,"  this  section  is  made  applicable  to  the  offenses 
included  in  section  231,  when  the  punishment  inflicted  -is 
imprisonment  or  a  tine  of  ten  dollars  and  the  tine,  if  so 
fixed  bv  ordinance,  may  always  be  ten  dollars  if  the  ac- 
cused  so  require.  The  authority  of  a  mayor  of  a  city, 
town,  or  village  is  not  derived  from  section  231,  but  exists 
inuependent  of  such  section,  by  virtue  of  chapter  47,  Code, 
or  the  special  charter  of  incorporation  g-ranted  by  the  leg"- 
islature.  .  By  section  31,  c.  58,  Acts  1895,  the  mayor  of  the 
city  of  Charleston  is  made  a  justice  of  the  peace  within  the 
city,  and  authorized  to  exercise  all  the  powers  and  duties 
vested  in  justices,  except  jurisdiction  in  civil  cases;  thus 
clothing"  him  with  the  full  criminal  jurisdiction  of  a  justice, 
under  sections  219  to  230.  inclusive,  of  chapter  50  Code. 
But  neither  these  sections  nor  section  231  invest  justices 
or  the  mayor  with  any  authority  or  jurisdicticm  over  viola- 
tors  of  the  ordinances  of  the  city.  The  mayor,  thus  being- 
clothed  with  the  jurisdicti(mal  powers  of  a  justice  in  crim- 
inal offenses  ag'ainst  the  laws  of  the  State,  has  such  juris- 
diction increased  so  as  to  include  violations  of  the  city  or- 
dinances  by  section  22,  chapter  58,  Acts  1895,  which  is  as 
follows,  to  wit:  *'To  carry  into  effect  these  enumerated 
powers,  the  council  shall  have  power  to  adopt  and  enforce 
all  needful  orders  by  laws  and  ordinances  not  contrary  to 
the  laws  and  constitvition  of  the  state,  and  to  prescribe, 
impose,  and  enforce  reasonable  fines  and  penalties,  includ- 
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ing  imprisonment,under  judgement  and  order  of  the  mayor 
or  recorder  of  said  city,  or  the  persons  lawfully  exercis- 
ing^ their  functions.  *  *  *''  This  is  not  an  increase  of  civil, 
but  an  increase  of  criminal  jurisdiction;  and  the  mayor,  in 
exercising"  it  properl}^  conforms  his  proceedings  in  all  re- 
spects, so  far  as  applicable,  to  the  provisions  of  sections 
219  to  230,  inclusive,  of  chapter  50,  or,  when  applicable,  he 
ma}',  at  his  option,  conform  to  the  provisions  of  section 
232.  The  manner  of  the  procedure,  whether  by  sum- 
mons or  warrant  in  the  name  of  the  town  or  State,  cannot 
change  the  nature  of  the  ofifense  from  a  public  crime  to  a 
private  wrong.  Section  230,  chapter  50,  governs  as  to 
costs  in  all  such  cases;  and  there  is  no  provision  as  to  the 
recovery  of  costs  by  the  accused  in  case  of  acquittal, 
which  conforms  to  both  the  common  and  statute  law.  Sec- 
tion 163  to  175,  inclusive,  of  such  chapter  50,  and  sections 
4  to  11,  inclusive,  of  chapter  138,  are  applicable  alone  to 
civil  cases,  and  therefore  this  case  is  clearly  exempt  from 
the  provisions  thereof.  The  provisions  of  section  13,  chap- 
ter 161,  Code,  that  **in  no  case  shall  there  be  a  judgment 
against  the  state  for  costs,''  is  a  precautionary  enactment 
on  the  part  of  the  legislature,  declaratory  of  the  common 
law,  made  necessary  from  the  fact  that  the  chapter  pro- 
vided that  certain  criminal  charges  should  be  paid  out  of 
the  State  treasury;  and,  through  fear  from  this  conces- 
sion that  inference  and  implicaticm  might  give  rise  to  a  lia- 
bility on  the  part  of  the  State  for  costs,  this  negative  enact- 
ment was  adopted  to  settle  the  question  beycmd  dispute  or 
quibble. 

In  its  governmental  capacity,  a  municipality  is  strictly  a 
branch  of  the  State  government,  within  the  extent  of  its 
limitations,  both  as  to  territory  and  powers  granted.  And 
in  the  discharge  of  their  duties,  governmental  and  discre- 
tionary, its  officers  arc  public  officers,  for  whose  acts  the 
municipality  is  in  no  wise  liable.  (Hhson  v.  City  of  Hun- 
tifigiou,  38  W.  Va.,  177,  (18  S.  K.  447);  Broun's  Adm'r  v. 
Tozvn  of  (nuyuudotlc,  34  W.  Va.,  2»>9,  (12  S.  E.  707);  Thom- 
as V.  Toivn  of  (h-aJUni,  34  W.  Va.,  282,  (12  S.  E.  478);  Mew 
del  V.  WhecUno',  28  W.  Va.,  233;  Onucw  City  of  Richmond, 
7*)  Va.,  86;  Ci/x  of  Richmond  w  Long^s  Adm'rs,  17  Grat., 
375;  Rdrncs  \,  District  of  C  \)Inml)ia,  \\  U.  S.,  540.     The  en- 
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forcement  of  fines,  penalties,  and  imprisonment  under  the 
ordinances  of  the  municipality  is  a  ^governmental   duty   for 
the  protection  of  society  ag^ainst  the  lawless,  and  the  pres- 
ervation of  peace  and  g*ood  order,  and  is  purely  a  State  or 
public  function;  and,    while  it  is  done  in  the  name  of  the 
municipality,   it  is  by  the  sovereignty  of  the  State  or  the 
people;  and  therefore,  in  whatever  case  the  State  is  ex- 
emp;:  from  liability  for  costs,  the  municipality  is  likewise. 
To  hold  otherwise  is  to  make  the  municipality  liable  for  the 
g-overnmental  acts  of  its  officers,  and  subject  it  to  a  fine  in 
all  cases  in  which  they  fail  to  sustain  prosecutions  against 
alleged  offenders  of  its  ordinances,  and  thus  subject  it  to 
imminent   bankruptcy.     While  costs  in  civil  cases  are  not 
penal,   in   criminal  cases  they  partake  of  the  nature  of  a 
fine.     Code,  chapter  161,  section  11.     The  present  case  is  a 
clear  and  effective  illustration  of  what  great  harm  could  be 
done  to  the  public  if  it  were  held  liable  for  costs  in  the  case 
of  the  failure  of  prosecutions  for  criminal  violations  of  law. 
It  is  claimed  by  the  respondent  that  this  prosecution  and 
all  others  similar  are  an  abuse  of  the  mayor's  authority,  and 
directly  contrary  to  the  resolutions  of  the  common  council  of 
the  city;  and  so  the  circuit  court  seen)ingly  held,  and  yet 
mulcted  the  city  in  a  fine,  at  least  in  effect,  for  the  illegal  and 
unauthorizedactsofthe  mayor  in  his  discretionary  and  judi- 
cial governmental  capacities, — just  such  acts  as  the  city  in 
no  event  can  be  held  responsible  for;  otherwise,  it  could  be 
made   liable  for  the  governmental  acts  of  two  opposing 
factions,   both   claiming   to  be  the  legally  constituted  au- 
thorities thereof,  and  its  increased  burdens  occasioned   by 
such  lawlessness  would  render  municipal  government   un- 
bearable  to  the   public.     Instead   of   being  a    protecting 
shield  against  crime  in  its  manifold  and  insidious  forms,  it 
becomes  a  mere  instrument  for  revenue  only  in  the  hands 
of  its  designing  manipulators,  without  regard  to  the  pub- 
lie  service  or  the  interests  of  the  people.     The   corporate 
nameof  the  "City  of  Charleston" is  a  mere  nonentity,  repre- 
sentative of  the  people  residing  in  its  corporate  boundaries; 
and  there  is  neither  law  nor  justice  in  inflicting  upon  them 
the  costs  occasioned  by  public  officers  instituting  public 
prosecutions  without  sufficient  cause,  or  failing  to  sustain 
them  by  neglect,  oversight,  or  incapacity   when   proper!  v 
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instituted.     As  a  part  of  the  State  sovereigrity,  they  are 
entitled  to  immunity  from  such  costs. 

The  palpable  error  of  this  Court  in  allowing"  costs  against 
a  town,  as  in  the  case  of  Ridg'zcuy  v.  Hiiitou^  25  W.  Va., 
when  thev  should  have  been  awarded  the  town  as  not  re- 
sponsible  therefor  in  any  event, — for  it  was  neither  guilty 
of  the  error  complained  of  nor  liable  for  costs  in  such  cases, 
— does  not  furnish  a  binding-  rule  on  this  Court  or  any  in- 
inferior  tribunal.  When  the  attention  of  this  Court  is 
called  to  such  mistakes, — the  result  of  mere  oversight, — it 
feels  irresistibly  impelled  to  correct  the  same  forthwith, 
that  the  future  baneful  effects  thereof  may  be  prevented. 
The  judgment  of  the  circuit  court  being  without  law  to 
sustain  it,  prohibition  is  the  proper  remedy  to  prevent  its 
execution.  Norfolk  S:  \\\  R.  Co,  w  Pinnacle  Coal  Co, ^A^^, 
Va.,  574,  (3()S.  F:.  1%);  Wilkinson  v.  Hoke,  7^')  W.  Va.,  55*^ 
4i)3,  (19  S.  E.  520);  Manufacliirinir  Co,  v.  Carroll,  30  W. 
Va.,532,  (4  S.  K.  782);  West  v.  Ferguson,  lf»  Grat.,  270. 
Therefore  the  motion  to  quash  is  over-ruled,  and  a  prohi- 
bition is  awarded  in  accordance  with  the  prayer  of  the  pe- 
titioner. 

Writ  Azcarded, 
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Couch  v.  Chesapeakk  &  O.  Ry.  Co.  46  359 

Submitted  January  15,  1898— Decided  April  2<\  1898. 
R  Ai  LROADS — Accident  — Damages. 

Error  to  Circuit  Court,  Kanawha  Countv. 

Action  by  James  H.  Couch,  Jr.,  administrator,  ag'ainst 
the  Chesapeake  &  Ohio  Railway  Company.  Defendant 
had  judgment,  and  plaintiff  bring-s  error. 

Affirmed^  by  Divided  Court, 

Bkown,  Jackson  &  Knight,  C.  B.  Couch,  and  J.  H. 
Couch,  Jk.,  for  plaintiff  in  error. 

SiMMMS  &  Enslow,  for  defendant  in  error. 
DiiNT,  Judgk: 

On  a  demurrer  to  evidence  in  the  case  of  James  H. 
Couch,  Jr.,  administrator,  etc.,  against  the  Chesapeake 
&  Ohio  Railway  Company,  the  Circuit  Court  of  Kanawha 
County  gave  judgment  for  the  defendant.  The  plaintiif 
obtained  a  writ  of  error.  The  material  part  of  the  evi- 
dence is  as  follows:  Frank  Morris  Hodge,  an  infant  two 
years  of  age,  was  killed  while  sitting  on  the  end  of  a  cross- 
tie  on  the  defendant's  road,  by  one  of  defendant's  freight 
engines.  He  had  but  a  few  moments  prii)r  thereto  slipped 
away  from  the  presence  of  his  parents,  who  resided  across 
the  public  road  from  the  place  of  the  accident.  There 
were  no  obstructions  in  the  way,  and  it  was  a  bright,  sun" 
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shiny  afternoon,  and  the  track  was  perfectly  clear  for 
about  one-half  mile;  so  there  was  nothing*  to  prevent  a  per- 
son with  g"ood  sig"ht,  keeping  a  lookout,  from  either  seeing- 
the  child  upon  or  close  to  the  track,  as  his  footprints 
showed  in  the  ditch  he  had  wandered  along  it  for  quite  a 
distance.  The  fireman  was  busy  firing  the  engine,  while 
the  engineer,  whose  duty  it  was  to  keep  a  lookout  to  avoid 
such  accidents,  testifies  that  he  was  keeping  such  lookout 
as  was  consistent  with  his  other  duties;  that  there  was  a 
glare  of  sunshine  along  the  rails  about  a  foot  wide;  that 
he  did  not  see  the  child  until  he  got  within  two  hundred 
yards  of  it,  too  late  to  stop  the  train,  and  thought  it  was  a 
chicken  until  it  turned  its  head.  The  cvlinder  cock  of  the 
engine  struck  the  child  on  the  head,  and  killed  it. 

This  case  comes  exactly  within  the  rule  established  by 
this  Court  in  the  case  of  (runn  v.  Railroad  Co,^  42  W.  Va., 
676,  (26  S.  E.  546):  **If  a  child  trespassing  cm  a  railroad 
track  is  struck  by  an  engine,  the  company  is  liable,  if  the 
engineer,  by  such  careful  and  vigilant  lookout  as  is  con- 
sistent with  other  duties,  could  have  seen  the  child  in  time 
to  prevent  the  accident.''  **So  if  the  child  is  going  to- 
wards the  track,  or  running  near  it,  evidently  going  on  it."' 
The  undisputed  circumstances  show  that  there  was  no 
natural  object  in  the  way  to  prevent  the  engineer  from  see- 
ing: the  child.  The  situation  therefore  necessarily  raises 
the  presumpticm  of  negligence,  and  casts  on  the  defendant 
the  burden  of  showing  that  a  proper  l(K)kout  was  kept,  and 
the  failure  to  see  the  child  was  occasioned  by  other  fault 
than  that  of  the  engineer.  The  engineer  testifies  that  the 
lookout  was  kept,  and  that  he  did  not  see  the  child  until  it 
was  too  late  to  save  it.  He  was  looking  along  the  track. 
There  was  a  glare  on  the  rails  about  a  foot  wide,  and  when 
he  got  within  two  hundred  yards,  he  saw  something  that 
looked  like  a  chicken,  but  on  closer  observation  turned  out 
to  be  a  child.  If  the  testimony  of  the  engineer  is  to  be 
taken  as  true,  then  the  court  did  right  in  sustaining  the 
demurrer.  But  on  whom  does  the  law  place  the  duty  of 
weighing  his  testimony  with  the  facts  and  circumstances 
surrounding  the  case,  and  determining  his  credibility? 
Not  upon  the  court,  but  upon  the  jury.  If  the  jury  could 
say  that  the  facts  and  circumstances  are  such,  including 
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the  appearance  of  the  witness  and  his  manner  of  testif yinjj^, 
as  to  rebut  his  testimony,  and  render  it  unworthy  of  be- 
lief,  then  the  court  should  not  have  sustained  the  demur- 
rer; for  the  credibility  of  the  witnesses  is  not  for  the  court 
to  pass  upon,  but  is  wholly  with  the  jury.  Scott  v.  Rail- 
road Co.,  43  W.  Va.,  484,  ^27  S.  E.  2\\){Akcrs  v.  DeWitt, 
41  W.  Va.,  229,  (23  S.  E.  (^M);  Johnson  v.  Burns,  39  W.  Va., 
669,  (20  S.  E.  686);  T^oun^i^'  v.  Railroad  Co.,  44  W.  Va.,  218, 
(28S.  E.  932.) 

If  the  undisputed  facts  and  circumstances  did  not  tend 
to  contradict  the  evidence  of  the  eng-ineer,  but  corrobo- 
rated it,  then  the  court  would  sustain  the  judgment,  not 
because  of  the  evidence  of  the  engfineer  or  other  witnesses, 
but  because  the  corroborating  facts  render  it  unnecessary 
to  pass  on  the  weight  of  the  oral  testimony  or  the  credi- 
bility of  the  witnesses.  Such  was  the  case  of  Davidson  v. 
Railway  Co.,  41  W.  Va.,  407,  (23  S.  E.  593).  The  engineer 
is  an  interested  witness.  His  apparent  negligence  is  the 
alleged  cause  of  the  accident.  He  would  naturally  want  to 
relieve  himself  from  blame  and  remain  in  good  repute 
with  his  employers.  His  future  employment  might  de- 
pend thereupon.  The  common  law%  through  abundant 
caution,  out  of  tenderness  for  the  frailties  of  human  nature, 
excluded  the  testimony  of  those  in  interest;  not  for  the 
reason  that  all  men,  owing  to  interest,  would  swear  falsely, 
but  that  many,  under  great  temptation,  would  either  tes- 
tify falsely,  color  their  evidence  or  suppress  the  truth. 
Our  present  law,  with  more  confidence  in  the  integrity  of 
human  nature,  with  but  few  exceptions,  allows  all  witness- 
es, how^ever  great  their  interest  in  the  result,  to  testify, 
and  leaves  their  credibility  and  the  weight  to  be  given  to 
their  evidence  to  their  fellow  men  who  compose  the  jury. 
This  is  a  duty  that  cannot  be  imposed  on  the  court,  and 
litigants  have  the  right  to  have  it  exercised  by  the  jury, 
where  the  law  places  it.  If  a  party,  by  interposing  his  de- 
murrer to  the  evidence,  prevents  the  jury  from  passing  on 
the  credibility  of  his  witnesses,  he  must  be  taken  to  have 
waived  such  credibility  in  so  far  as  the  same  is  contra- 
dieted  by  the  facts  and  circumstances  of  the  case. 
As  to  whether  the  engineer  could  have  seen  the  child  if 
keeping  a  proper  lookout  is  a  question  of  fact  to  be  deter- 
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mined  from  the  circumstances  and  evidence  by  the  jury, 
and  the  circumstances  in  this  case  tend  to  show  a  proper 
lookout  would  have  discovered  the  child  in  time  to  have 
saved  it,  and  hence  it  is  not  a  question  of  law  for  the  court. 
Ordinary  human  experience  will  convince  any  one  that  if 
there  was  nothing"  to  prevent  it,  and  the  engineer's  sig-ht 
was  g'ood,  and  he  was  keeping"  the  proper  lookout,  he  could 
have  recog"nized  this  child  at  least  (me  thousand  five  hun- 
dred feet  away, — time  and  distance  enoug"h  in  which  to 
have  stopped  his  train  and  saved  its  life.  The  excuses  he 
g'ives  for  not  doing  so  were  matters  to  be  considered  and 
weighed  by  the  jury.  The  jury  may  have  believed  him, 
and  found  accordingly,  but  were  prevented  from  doing  so 
by  the  defendant,  who  thereby  admits  that  their  finding 
would  have  been  adverse  to  the  engineer's  excuses.  As 
said  in  the  (wunn  Case,  unless  we  would  have  set  aside  the 
verdict  of  the  jury  if  they  had  found  for  the  plaintiflF,  we 
must  reverse  the  judgment  of  the  court,  and  give  judg- 
ment for  the  plaintiff. 

On  the  question  of  damages,  the  jury  fixed  the  amount 
at  five  hundred  dollars.  The  plaintiff  assigns  as  error 
that  the  circuit  court  improperly  gave  the  following  in- 
struction, to  wit:  ''The  court  instructs  the  jury  that  in  al- 
lowing damages  in  this  case,  where  an  infant  of  only  two 
years  of  age  has  been  killed  by  the  negligence  of  defen- 
dant's employes,  the  jury  shall  not  assess  punitive,  exem- 
plary, or  vindictive  damages,  nor  shall  it  allow  damage  for 
the  mental  suffering  or  anguish  of  the  parents  as  a  con- 
solation.*' This  is  clearly  an  unauthorized  invasion  of  the 
province  of  the  jury.  The  law  says:  *'In  every  such  ac- 
tion the  jury  may  give  such  damages  as  they  may  deem 
fair  and  just,  not  exceeding  ten  thousand  dollars."  At 
common  law,  damages  were  not  recoverable  in  such  cases. 
By  the  English  law,  commonly  called  '*Lord  Campbell's 
Act,"  damages  in  satisfaction  of  pecuniary  losses  antici- 
pated were  recoverable.  The  Scotch  law  allowed  punitive 
damages.  Our  first  enactment  on  the  subject  (Acts  1863, 
c.  98,  s.  2)  provided  that  *'in  every  such  action  the  jury 
may  give  such  damages  as  they  shall  deem  fair  and  just, 
not  exceeding  S5,0()(). 00,  with  reference  to  the  pecuniary 
injury  resulting  from  such  death  to  the  wife  and  next  of 
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kin  of  such  deceased  person."  In  Code  1868,  c.  103,  s.  6, 
the  words  **with  reference  to  the  pecuniary  injury  result- 
ing^ from  such  death  to  the  wife  and  next  of  kin  of  such 
deceased  person"  are  omitted.  Acts  1882,  c.  105,  further 
amends  the  law  bv  increasing*  the  amount  of  damages  that 
mav  be  recoverable  to  $10,000.  The  laws  of  the  various 
states  are  very  much  at  variance  on  the  question.  The 
majority,  following  the  Kng-lish  act,  give  merely  pecuniary, 
while  a  respectable  minority  give  punitive,  damages.  Our 
statute  is  taken  from  that  of  Virginia,  and  the  courts  of 
that  state  have  held  that  punitive  and  consolatory  damages 
are  proper,  contrary  to  the  instruction  given  in  this  case. 
Railroad  Co.  v.  Wig'htman^  2*)  Grat.,  431;  Railroad  Co,  v. 
Xocll^  32  Grat.,  394.  In  the  case  of  Simmofis  v.  AfrCon- 
f/ell,  86  Va.,  494,  (10  S.  K.  838)  the  court  refers  to  and  ap- 
proves the  former  cases,  and  adds:  *'The  1  aw  i  res 
no  measure  of  damages  other  than  the  enlightened  con- 
science of  impartial  jurors  guided  by  all  the  facts  and  cir- 
cumstances of  the  particular  case.'* 

As  to  the  character  and  am.ountof  damages,  the  legisla- 
ture has  full  control.  Afayer  v.  Frohe,  40  W.  Va.,  246,  (22 
S.  E.  58).  It  might  have  provided  that  the  damages  should 
be  wholly  punitive,  vindictive  or  exemplary;  and  it  would 
probably  have  been  better  to  have  so  done.  Death  of  near 
relatives  produces  vague,  uncertain,  and  nonascertainable 
pecuniary  losses,  and  damages  founded  thereon  are  very 
uncertain,  and  tend  to  produce  confusion  and  false  swear- 
ing; while  punitive  damages,  measured  by  the  loss  inflicted 
and  the  degree  of  negligence  causing  the  same,  would  be 
much  more  reasonable,  exemplary  and  satisfactory,  pun- 
ishing the  wrongdoer  for  the  preservation  of  human  life 
and  the  prevention  of  unnecessary  homicide.  The  legis- 
lature, having  great  confidence  in  the  integrity  and  purity 
of  the  jury  system,  and  a  full  reliance  on  the  intelligence, 
moral  uprightness,  clear  sense  of  justice,  and  impartiality 
of  their  fellow  citizens  when  called  upon,  in  the  capacity  of 
jurors,  to  sit  in  solemn  judgment  upon  the  lives,  liberty 
and  property  of  others,  clothed  the  jury  with  full  power 
to  determine  the  amount  and  character  of  damages  that 
should  be  imposed  upon  a  wrongdoer  who  by  his  negli- 
gence caused  the  death  of  his  neighbor;   the  only   restric- 
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tion  imposed  being-  that  such  damag-es  should  not  exceed 
ten  thousand  dollars.  In  doing"  so,  it  was  the  plain  and  ex- 
pressed intention  to  take  away  from  the  courts  all  power 
to  control  the  jury  either  as  to  the  amount  or  character  of 
the  damag-es  to  be  inflicted.  The  court  is  thus  inhibited 
from  instructing-  the  jury  that  they  should  g-ive  or  with- 
hold punitive,  consolatory,  pecuniary  or  compensatory 
damag-es.  This  is  their  sacred  province,  in  which  they 
are  the  supreme  judg-es.  In  the  case  of  Turner  w  Railroad 
Co.,  40  W.  Va.,  693,  (22  S.  E.  89)  it  is  said:  *'The  doctrine 
of  punitive  damages  should  be  the  same  in  cases  where 
death  ensues  from  acts  of  neg-lig-ence  as  where  it  does  not 
ensue,"— citing  Mayer  v.  Frohe,  40  W.  Va.,  246,  (22  S.  E. 
58);  Rickeits  v.  Railway  Co.,  33  W.  Va.,  433,  (10  S.  E.  801); 
Downy  v.  Railroad  Co,,  28  W.  Va.,  732,  733.  And  also  in 
point  6  it  is  held  that  ''in  all  cases  of  negligence  the  law 
governing  the  assessments  of  exemplary,  punitive,  or  vin- 
dictive damages  is  the  same  whether  death  result  or  not." 
To  this  should  be  added,  ''except  as  modified  by  legislative 
enactment,"  which  was  certainlv  understood  to  be  an  ex- 
ception  to  the  principle  stated;  for  this  rule  as  stated  is 
good  argument  for  counsel  to  make  to  a  jury  when  they 
are  called  upon,  under  the  statute  to  say  what  damages 
they  deem  to  be  just  and  right,  as  an  appeal  to  their  intel- 
ligence and  sense  of  justice  under  the  circumstances  of 
the  case,  but  it  is  not  proper,  under  the  plain  inhibition  of 
such  statute,  for  the  court  to  give  as  matter  of  law  con- 
trolling their  finding.  The  jury  may  have  disregarded 
the  instruction,  and  found  such  damages  as  they  deemed 
to  be  just  and  right.  How  this  may  be  the  court  is  unable 
to  say,  and  the  instruction  being  given  in  violation  of  the 
law,  in  prejudice  of  plaintiff's  rights,  and  over  his  protest, 
must  be  held  to  be  reversible  error. 

The  question  of  imputed  contributory  negligence  of  the 
father,  not  being  legally  sufficient  to  bar  his  action,  may 
be  taken  into  consideration  bv  the  jurv  as  a  circumstance 
to  be  considered  in  determining  the  amount  of  damages  to 
be  assessed.  This  is  also  a  matter  under  the  circum- 
stances of  this  case,  entirely  within  the  province  of  the  jury; 
and  as  it  afifects  the  measure  of  the  damages,  it  would  be 
error  for  the  court  to  give  them  any  instruction  in  regard 
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thereto.  It  is  certain  that  this  Court,  in  the  lig^ht  of  the 
evidence  presented,  cannot  say  that  the  father*s  neg^lig-ence 
with  regard  to  the  care  of  his  child  was  so  great  as  to  bar 
any  recover3\  And  especially  is  this  true  in  view  of  the 
principle  stated  in  the  case  of  Carrico  v.  Raihvay  Co.,  39 
W.  Va.,  86,  (19  S.  E.  571)  to  wit:  '^Thoug-h  a  plaintiff  be 
charg-eable  with  neg"lig"ence  contributing"  to  the  injury,  yet 
if  the  defendant  know  of  the  danger  to  the  plaintiff  arising 
from  his  negligence,  and  can  by  ordinary  care  avoid  the 
injury,  but  does  not,  he  is  liable  for  his  negligence  notwith- 
standing the  plaintiff's  negligence.''  This  rule  applies  as 
well,  not  only  where  the  defendant  knew  of  the  plaintiff's 
prior  negligence,  but  where  he  -could  have  known  of  the 
same  had  he  been  discharging  the  duty  the  law  imposed 
on  him,  to  wit,  in  this  case,  keeping  a  proper  lookout  for 
trespassers  upon  the  track.  The  defendant  is  in  the  enjoy- 
ment of  vast  public  franchises  for  private  gain.  While  it 
bestows  great  benefits  on  the  public  for  privileges  granted, 
its  primary  object  the  increase  of  the  individual  wealth 
of  its  stockholders.  In  the  exercise  of  its  franchise,  the 
public  permits  it  to  rush  its  heavy  trains  with  immense 
speed  over  its  track  through  all  portions  of  the  country, 
but,  as  a  precedent  condition  thereto,  imposes  on  it  the 
duty  of  keeping  a  lookout  for  unwary  and  helpless 
trespassers  upon  its  right  of  way.  This  just  duty  it 
must  require  its  employe  to  perform,  or  endure  the 
consequences  of  their  negligence  by  a  forfeiture  of  a  rea- 
sonable portion  of  its  gains,  which  the  public  bestows  upon 
those  who  suffer  most  because  of  the  neglected  duty. 
This  is  the  way  the  public  has  provided  for  the  enforce- 
ment of  its  mandates. 

In  the  foregoing  opinion  McWhortkk,  Judgk,  concurs; 
but,  Judges  Brannon  and  English  being  of  the  opinion 
that  the  judgment  of  the  circuit  court  should  not  be  dis- 
turbed, it  stands  affirmed  by  operation  of  law. 

Bkannon,  Pkicsidknt: 

Frank  Morris  Hodge,  a  child  two  years  old,  was  killed 
while  sitting  on  the  end  of  a  cross-tie,  by  a  freight  train 
on  the  Chesapeake  &  Ohio  Railway,  April  18,  1896,  and  his 
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administrator  sued  the  railroad  company  for  damag-es, 
and,  upon  defendant's  demurrer  to  the  evidence,  judg- 
ment was  rendered  for  defendant.  I  do  not  consider  the 
frfan/  Cdse,  42  W.  Va.,  076  i2f)  S.  K.  54(>),  as  controlling- 
this  case.  In  that  case  it  was  settled  that  two  children, 
live  and  six  vears  old,  and  more  easilv  seen  than  this  small 
child,  were  sitting-  on  a  trestle,  plain  to-be  seen,  at  the 
time  they  were  killed,  and  had  been  for  IS  minutes  before; 
whereas  it  is  impossible  to  say  when  this  little  child  g-ot 
upon  the  end  of  the  cross-tie.  It  had  walked,  as  shown  by 
its  tracks,  one  hundred  and  eighty  feet  along  the  ditch, 
two  feet  deep,  and  climbed  up  the  enbankment  of  the  road- 
bed, two  feet  high;  and  why  may  we  not  say,  from  these 
known,  fixed  facts,  that  the  engineer  did  not  probably  see 
it  until  within  two  hundred  yards  of  it?  In  the  (rtnifi 
Case^  whether  the  engineer  did  see  the  children  or  not,  he 
could  have  done  so  by  reasonable  diligence,  and  should 
have  done  so,  and  therefore  the  company  was  liable;  but  in 
this  case  no  evidence  tells  us  when  the  child  got  upon  the 
cross-tie  so  as  to  be  seen.  Then  how  can  w^e  say  that  the 
engineer  could  have  seen  it?  He  likely  could  npt  have 
seen  it  in  the  ditch,  two  feet  deep;  and  it  might  have  been 
in  the  act  of  crawling  .up  the  roadbed  hidden  by  the  ties, 
until  the  train  was  within  two  hundred  yards,  so  that  un- 
til then  it  could  not  have  been  seen.  Thus,  we  cannot  con- 
vict the  company  till  we  can  say  either  that  the  engineer 
did  see  the  child  or  could  have  done  so.  The  dress  of 
the  child  was  brown,  about  the  color  of  the  sand  and 
gravel  of  the  roadbed.  The  engineer  says  he  first  saw  it 
when  two  hundred  yards  from  it,  and  even  then  thought 
it  was  a  chicken,  when  later  it  turned  its  head,  and  he  saw 
it  was  a  child,— too  late  to  stop  this  train,  of  engine  and 
thirty  cars,  to  save  it.  He  says  the  rail  made  a  glare  be- 
fore the  train  in  the  bright  sunshine,  and  hindered  his 
sight.  There  is  no  contradictory  evidence  as  to  this. 
Would  the  engineer  willfully  run  over  and  murder  the 
child?  The  human  heart  revolts  at  such  a  deed,  and  dis- 
believes it,  and  the  least  liberality  tells  us  that  the  en- 
gineer did  not  in  fact  see  him  before  it  was  too  late;  and, 
as  above  stated,  we  cannot  say  that  the  child  was  long 
enough  where  he  could  be  seen  to  say  that  the   engineer 
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could  have  seen  him.  For  these  reasons,  JuiXric  English 
andlaffirm  the  judj^^ment.  Norfolk  (\>.  v.  Diniuaway,  93  Va., 
29  sustains  me,  holding-  where  a  boy  eleven  years  old  lying 
between  cross-ties  was  killed,  that  the  company  is  not 
bound  to  reduce  speed  or  stop  when  an  object  is  seen  on 
track  which  it  has  no  reason  to  believe  is,  but  by  possibil- 
ity may  be,  a  human  being. 

Affirmed  h\  Divided  Court, 


CHARLESTON. 

MiLLHK  V,  WiSKNICR  et  llL 

Submitted   February  12,  189S  -Decided  April  20,  1898. 

Taxation — Set-off—  Individunl  Debts  -Sfieriff. 

A  taxpayer  cannot  set  off  the  sheriff's  individual  indebtedness 
to  him,  even  thoug-h  the  sheriff  has  settled  with  the  State  treas- 
ury for  such  taxes,     (p.  62. ) 

FoRTHCOMiNO  B^ND  -Set- Off    Indii'idNal  Debis    Sheriff. 

No  set-off  of  the  sheriff's  individual  indebtedness  can  be  al- 
lowed ag-ainst  a  forthcoming  bond  g-iven  on  the  levy  of  taxes,  un- 
der Acts  1893,  c.  23.     (p.  H).) 

Contracts-  Public  Policy    Stieriff  -Attorney      Taxation, 

A  contract  between  a  sheriff  and  a  taxpayer,  by  which  the 
taxpayer  is  to  act  as  a  sheriff's  attorney  at  a  fixed  sum.  to  be 
applied  on  the  taxpayer's  taxes,  is  ag-ainst  public  policy,  and  a 
court  will  not  apply  it  as  payment  on  the  taxes,     (p.  61.) 

Contracts  -Statute  of  Frauds — Quantum  Meruit. 

A  contract  to  render  personal  services  for  a  long-er  term  than 
one  vear  is  void,  under  the  statute  of  frauds,  and  no  suit  can  be 
maintained  upon  the  contract  itself;  but,  after  performance  of  the 
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service,    there   may  be    recovery  of   its    worth  upon    a    quantum 
fneruif.     (p.  62.) 

FjTvov  to  Circuit  Court,  Berkeley  County. 

Action  by  Charles  H.  Miller  ag-ainst  J.  Nelson  Wisener 
and  others.  Defendants  had  judg-ment,  and  plaintiff 
bring's  error. 

Reversed, 

F'lick,  Wkstknhavkr  &  Baker  and  M.  T.  Engles,  for 
plaintiff  in  error. 

D.  B.  Lucas  and  Forricst  W.  Brown,  for  defendants  in 
error. 

Brannon,  Prksident: 

Charles  H.  Miller  was  sheriff  of  Berkeley  County  for  a 
term  of  four  years,  commencing-  1st  of  January,  1889,  and 
had  in  his  hands  taxes  ag-ainst  Wisener  for  1889,  1890, 
1891,  and  1892.  The  leg-islature  passed  chapter  23,  Acts 
1893,  providing^  that  a  sheriff  of  a  former  terra  should 
have  power  ot  distress  for  taxes  unpaid,  and  g-ave  the  par- 
ty whose  property  mig^ht  be  levied  on  the  rig-ht  to  give  a 
forthcoming-  bond,  such  as  mig-ht  be  g"iven  in  case  of  the 
levy  of  a  fieri  facias  or  distress  warrant,  and  provided 
that  such  bond  should  be  returned  to  the  clerk's  office  of 
the  circuit  court,  and  that  such  proceeding's  mig-ht  be  had 
thereon  as  were  provided  in  relatiim  to  forthcoming- 
bonds  under  distress  \varrants,  and  that  '^defense  may  be 
made  to  a  suit  or  motion  upon  such  bond  that  the  amount 
levied  for  is  not  due  in  whole  or  in  part,  or  that  the  levy  or 
distress  is  otherwise  illeg-al. "  Miller  levied  the  said  taxes 
upon  Wisener's  property,  and  Wisener  g^ave  such  forth- 
comings bond;  and  a  motion  for  an  award  of  execution  on 
said  bond  was  made  by  Miller  in  the  circuit  court  of  Berke- 
ley,  and  Wisener  filed  plea  of  payment  and  specification  of 
payment  and  set-offs.  The  case  was  tried,  and,  upon  a 
demurrer  to  evidence,  judg-ment  was  rendered  for  Wise- 
ner, and  Miller  comes  to  this  Court  by  writ  of  error. 

Wisener's  defense  is  that,  before  the  opening- of  Miller's 
term  as  sheriff,  thev  made  a  c-)ntract  by  which  Wisener 
was  to  act  as  counsel  for  Miller,  as  sheriff,  for  his  term  of 
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four  years,  for  three  hundred  dollars  per  year,  and  that  it 
was  to  be  applied  in  satisfaction  of  Wisener's  taxes.  The 
question  then  comes  up  whether  Wisener  can  g^et  in  his 
claim  either  as  set-oif  or  as  payment.  I  will  first  inquire 
whether  it  can  be  admitted  as  a  set-oflf.  I  think  it  cannot 
be,  because  public  taxes  are  not  liable  to  set-off.  Hum- 
phreys  v.  Patton,  21  W.  Va.,  222*.  But  it  is  contended  that 
that  rule  of  the  common  law  cannot  prevail  in  this  case  be- 
cause of  the  wordings  of  the  said  statute,  when  it  says  that 
defense  mav  be  made  *'that  the  amount  levied  for  is  not 
due  in  whole  or  in  part,  or  that  the  levy  or  distress  is  oth- 
erwise illegal."  I  do  not  think  that  that  provision  will  ad- 
mit a  set-off,  because,  before  that  act,  it  w^as  not  allowable, 
and  the  words  of  the  act  do  not  create  a  new  defense;  nor 
can  we  fairU'  suppose  that  the  leg"islature  intended  to 
create  a  defense  not  valid  alreadv  under  the  law.  That 
clause  was  only  intended  as  a  saving-  clause,  to  prevent  the 
bond  from  operating*  as  an  estoppel  or  bar  ag-ainst  exist- 
ing- valid  defenses  which  would  have  been  admissible 
ag-ainst  the  taxes  without  the  bonds,  and  not  to  create  new 
defenses.  Allen  v.  Ifari,  18  Grat.,  722,  is  cited  to  support 
the  adverse  theory;  but  I  think  a  correct  interpretation  of 
that  case  will  support  my  theory,  and  overthrow  the  ad- 
verse theory.  That  case  holds  that  set-ofT  may  be  allowed 
ag-ainst  a  forthcoming  bond  given  under  a  distress  war- 
rant for  rent.  Now,  that  bond  was  substituted  for  the  ac- 
tion of  replevin  and  its  bond;  and  Judge  Moncure  saw  clear- 
ly that  when  the  statute  which  he  had.  in  hand  declared, 
as  does  the  statute  we  now  have  in  hand,  that  defense 
might  be  made  on  the  ground  that  the  '^distress  was  for 
rent  not  due  in  whole  or  in  part,  or  was  otherwise  illegal,'' 
it  allowed  just  such  defenses  as  might  have  been  made  un- 
der the  old  law  to  an  avowry  for  rent  in  the  action  of  re- 
plevin,— that  it  preserved  those  defenses  only.  He  did  not 
pretend  that  it  enlarged  defenses  against  rent  by  giving 
defenses  not  before  existing.  He  proceeded  to  show, 
therefore,  that  set-ofiF  was  allowable  to  an  avowry  for 
rent  and  therefore  was  allowable  against  a  forthcoming 
bond  under  a  distress  for  rent,  as  it  took  the  place  of  re- 
plevin, and  the  statute  saved  all  defenses  which  were  ad- 
missible in  that  action.     While  set-off  had  been  clearly  al- 
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lowable  in  replevin,  yet  he  had  to  strain  to  get  that  defense 
in  under  the  lang'uag'e  of  the  statute  allowing*  "defense  on 
the  g'round  that  the  distress  was  not  due/'  as  set-off  was  a 
sepa.rate  cause  of  action.  How  much  harder  the  strain 
necessary  to  admit  set-off  in  this  case  when  we  know  that 
set-off  is  wholly  inadmissible  ag'ainst  taxes.  It  was  only 
because  it  was  a  rent  demand  liable  by  law  to  the  defense 
of  set-aff  that  set-oif  was  allowed  in  that  case;  and  thus 
that  case  would  arg^ue  that,  as  set-off  is  not  applicable  to 
taxes,  the  clause  in  our  act  of  1893,  givingf  the  taxpayer  de- 
fense, that  '*the  amount  levied  for  is  not  due  in  whole  or  in 
part,"  does  not  save  the  defense  of  set-off  or  g-rant  it  as  a 
new  defense. 

I  next  inquire  whether  the  demand  of  Wisener  can  be 
allowed  as  a  payment.  Miller's  counsel  contends  that  it  is 
but  a  cross  demand,  never  actually  applied  as  payment, — 
only  an  unfulfilled  ag'reement  to  apply  it.  If  this  were  so, 
it  could  not  be  a  payment,  but  a  set-off,  as  a  cross  demand 
cannot  be  made  a  payment  except  by  ag'reement.  18  Am. 
&  Kng".  Enc.  Law,  1^3.  The  question  is  whether  this 
ag'reement  was  merely  executory,  and  hence  needing^  act- 
ual execution  as  a  payment,  and,  in  its  absence,  not  a  pay- 
ment. I  think  that,  as  the  services  were  performed  and 
the  contract  executed,  it  would  be  a  payment  in  its  nature, 
as  **a  payment  is,  by  consent  of  parties,  either  expressed 
or  impl'ed,  appropriated  to  the  discharg-e  of  the  debt." 
Wat.  Set-off,  8.  I  think  that,  on  a  demurrer  to  evidence, 
we  must  say  that  there  was  a  previous  agfreement  to  apply 
it  as  payment,  thus  taking  it  out  of  the  categ^ory  of  set-offs, 
and  as  the  services  were  rendered,  if  the  agreement  were 
valid,  it  would  be  a  payment.  We  are  asked  to  apply 
Wisener's  demand  as  a  payment,  and  we  must  inquire  as 
to  its  validity;  and  we  tind  it  to  be  an  agreement  between 
a  sheriff  and  an  attorney  at  the  opening  of  the  sheriff's 
term  of  four  years,  by  which  he  employs  the  attorney  for 
four  years  ahead,  at  a  fixed  sum,  to  be  applied  in  dis- 
charge of  public  taxes.  Such  a  contract  is  contrary  to 
public  policy,  because  it  tends  to  divert  from  the  public 
treasury  its  money  to  pay  the  sheriff's  private  debt,  and 
no  court  oii*4'ht  to  enforce  it.  The  sheriff  can  receive 
nothing  but  mcmey  in  payment  of  taxes.     2  Desty,   Tax'n* 
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693;  Ifnmphreys  v.  Paiion,  21  W.  Va.,  220,  is  to  this  effect. 
In  Merriam^  v.  Dore\\  (Neb.)  36  N.  W.,  382,  an  attorney 
contracted  with  the  city  of  Phittsmouth,  Neb.,  to  act  as 
its  attorney  for  his  taxes  as  compensation;  and,  it  not 
appearing^  that  the  city  had  so  applied  these  services,  the 
court  would  not  treat  them  as  a  payment.  In  Route  hie  r  v. 
Iliicke,  3  111.  App.,  144,  it  was  laid  down  that,  '*on  grounds 
of  public  policy,  no  arrangement  can  be  made  between  the 
court  and  property  owner  whereby  the  owner  or  the  prop- 
erty can  be  discharged  from  liability  by  merely  marking 
the  taxes  paid  on  the  tax  books.'' 

It  is  claimed  that,  after  time  for  payment  by  a  sheriff  in- 
to the  treasury,  the  law  presumes  such  payment,  and  that 
taxes  then  become  a  private  debt  liable  to  set-off.  This 
seems  not  to  be  so.  If  so,  why  did  it  not  admit  set-off  in 
Humphreys  v.  Pation^  supra ^  where  some  of  the  taxes 
were  two  years  old?  The  proposition  that,  when  he  has 
settled  with  the  treasury,  the  taxevS  are  open  to  set-off,  is 
not  supported  by  authority.  Davie  v.  Blaekbiiru^  ( N.  C.,) 
23  S.  E.  321.  But  there  is  a  consideration  which,  to  mv 
mind,  denies  this  suggestion  any  force,  and  it  is  that  not 
only  is  there  no  proof  that  the  county  and  district  taxes 
had  been  paid  in  this  case,  but,  if  they  had  been,  it  would 
make  no  difference,  as  the  sheriff  is  treasurer  as  to  them, 
and  the  fund  in  his  hands  is  applicable  to  any  draft  that 
may  come;  and  to  allow  a  set-off  would  be  to  divert  money, 
in  law  applicable  thereto,  to  meet  private  debts,  and  let 
the  public  drafts  go  unpaid.  In  Ilinehmau  v.  Aforris^  2*)  IT. 
Va.,  ^>99,  (2.  S.  P>.  8()3),  JriKiio  Gkkicx  expresses  the  opin- 
ion that  where  the  sheriff  had  paid  to  the  treasury  a  tax- 
payer's tax,  and  the  statute  gave  him  further  time  to  levy, 
that  statute  would  not  operate  to  give  him  a  right  to  re- 
covery as  if  based  on  private  demand  against  the  taxpayer; 
that  is,  it  would  still  be  merely  a  tax.  If  so,  that  excludes 
the  set-off. 

It  is  contended  that  this  contract  to  perform  attorney's 
services  is  void,  under  the  statute  of  frauds,  as  a  contract 
not  to  be  performed  within  a  year.  It  w^as  not  intended  to 
be  performed  in  one  year,  nor  could  it  possibly  be,  and  it 
would  be  void  under  that  statute.  8  Am.  &  Eng.  Enc.  Law^ 
(1st     PM. )     685.     *'A   contract   for    performing    services 
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which  by  its  terms  is  to  continue  for  a  long-er  term  than 
one  year,  even  to  the  extent  of  one  minute,  is  within  the 
statute."  Wood,  St.  Frauds,  §§  273,*274.  Such  would  be  the 
case  were  there  a  suit  for  infringement  of  the  contract  in 
failure  to  give  employment,  or  where  the  contract  is  to  be 
appealed  to  as  the  only  ground  of  recovery,  where  there 
can  be  no  recovery  save  by  and  through  it  as  an  indis- 
pensable instrument  of  evidence;  but  I  do  not  understand 
that,  if  the  labor  has  been  performed,  there  cannot  be  a 
recovery  on  a  quantum  meruit  by  f)roof  of  the  labor  alone, 
without  calling  on  the  contract  as  the  sole  instrument  of 
evidence.  And  as  our  statute  does  not  declare  the  con- 
tract void,  it  would  furnish  the  measure  of  recovery.  Id, 
8  277;  Browne,  St.  Frauds,  §  116.  We  reverse  the  judg- 
ment, and  enter  judgment  for  plaintiflF. 

Reversed, 
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CHARLESTON. 


State  v.  Allen. 
(Brannon,  President,  dissenting.) 

Submitted  January  22,   1898— Decided  April  20,  1898. 

1.  Criminal  Law — Trial  --Prisoner  in   Manacles — Courfs  Discre- 
tion. 

While  the  practice  of  keeping-  a  prisoner  manacled  when  on 
trial  before  a  jury  has  always  been  held  in  disfavor  in  Eng^land, 
and  also  in  this  country,  yet  the  trial  court  has  a  discretionary 
power  therein,  but  a  power  which  should  not  be  exercised  under 
ordinary  circumstances,  or  in  any  case  where  the  prisoner  is 
not  violent  and  obstreperous,  or  escape  be  threatened;  and  such 
restraint  should  not  be  imposed  except  in  cases  of  immediate  ne- 
cessity,    (p.  68). 

2.  Criminal  Law — Prisoner  in  Manacles — Record  -CourVs  Discre- 
tion, 

When  the  record  is  silent  as  to  whether  there  was  or  was  not 
any  valid  excuse  for  retaining-  the  irons  upon  the  prisoner  dur- 
inj^  trial,  the  appellate  court  will  presume  that  the  court  below 
exercised  a  sound  and  reasonable  discretion  in  not  causing  them 
to  be  removed,     (p.    69). 

3.  Criminal  Law — Pleading  in  Person— Felony — Record, 

A  prisoner  i«idicted  for  felony  should  be  present  in  court,  and 
should  plead  in  person,  and  the  record  should  show  that  fact, 
(p.  70). 

4.  Criminal  l^AVf— Pleading  in  Person— Record, 

When  the  record  shows  that  such  prisoner  was  led  to  the  bar 
of  the  court  in  the  custody  of  the  sheriff,  and  **thereupon  the 
prisoner,  for  plea,  says  that  he  is  not  g-uilty  in  manner  and  form 
as  the  state  in  her  indictment  .against  him  has  alleged,  and  o^ 
this  he  puts  himself  upon  the  country,"  it  is  sufficiently  shown 
that  he  pleaded  in  person,     (p.   70). 
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5.  Criminai.  Law — Record — Presence  of  Prisoner. 

Where  the  record  shows  that  at  the  beg^innin^  of  the  trial  in 
any  day's  proceeding's  the  prisoner  was  set  to  the  bar  in  the  cus- 
tody of  the  sheriff,  it  will  be  presumed  that  he  was  present  dur- 
ing- the  proceedings  in  the  case  the  whole  day,  although  it  does 
not  show  at  the  close  of  the  day's  proceeding's  that  the  prisoner 
was  remanded  to  jail.     (p>.  71). 

6.  Argument  of  Counsel-  CourVs  Disirciicn— Record. 

Counsel  necessarily  have  great  latitude  in  the  argument  of  a 
case,  and  it  is,  of  course,  within  the  discretion  of  the  court  to 
restrain  them;  but  with  this  discretion,  the  appellate  court  w^ill 
not  interfere,  unless  it  clearly  appears  from  the  record  that  the 
rig-hts  of  the  prisoner  were  prejudiced  by  such  line  of  argument, 
(p.  74). 

7.  Instructions — Error. 

When  an  instruction  of  the  court  assumes  certain  things  as 
facts,  and  is  in  such  shape  as  to  intimate  to  the  jury  what  the 
judge  believes  the  evidence  to  be  touching  such  facts,  it  is  error 
to  g^ive  such  in.struction,  althoug-h  it  may  pro|K>und  the  law  cor- 
rectly,    (p.  75). 

Error  to  Circuit  Court,  Wyoming-  County. 
James  R.   Allen  was  convicted  of  murder,   and    brings 
error. 

Reversed. 

John  M.  McGkath,  for  plaintiflF  in  error. 

Edgak  p.  Ruckkk,  Attoknky  Gicnickal,  for  the  State. 

McWhortkr,  Judge: 

James  R.  Allen,  indicted  in  the  circuit  court  of  Wyoming^ 
County  for  the  murder  of  James  Harvey  Ferg-uson,  other- 
wise known  as  Dr.  James Harvev,  wascommitted,and  on  the 
27th  day  of  March,  1897,  the  said  court  rendered  judgement 
on  the  verdict  of  the  jury,  and  sentenced  him  to  be  hang^ed 
on  the  30th  day  of  June,  1897,  from  which  judgment  said 
Allen  obtained  from  this  Court  a  writ  of  error  and  super- 
sedeas, and  assigned  the  following  errors: 

'*First.  The  court  erred  in  setting  prisoner  to  the  bar, 
arraigning  him,  and  putting  him  upon  his  trial,  manacled 
with  cuifs  of  iron.  Second.  The  court  erred  in  refusing 
to  permit  petitioner  to  cross-examine  witnesses  whose 
affidavits  were  filed  in  resistance  to  petitioner's  motion   to 
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amend  the  record  so  as  to  show  that  he  was  absent  from 
the  bar  of  the  court  and  the  court  room  at  the  time  the  de- 
murrer  in  this  case  was  entered,  considered,  and  over- 
ruled.    Third.     The  record  in  this  case  does  not  show 
whether  petitioner's  plea  of  not  g'uilty  was  pleaded  by  him 
in  person  or  by  attorney.     Fourth.     The  record  does  not 
show  the  presence  of  petitioner  on  the  25th  of  March,  1897, 
at  the  conclusion  of  the  proceeding's  of  that  day.     Fifth. 
It  does  not  appear  from  the  record  in  this  case  how  the 
twelve  jurors  who  tried  this  case,  or  any  of  them,   were 
selected  and  tried,   or  that  they,  or  any  of  them,  were  se- 
lected from  the  twenty  jurors  who  were  examined  and 
placed  in  the  box.  Sixth.  It  does  not  appear  from  the  record 
that  the  juror  T.  F.  Shannon,  Sr.,  who  signed  the  verdict 
of  the  jury  in  the  case,  is  one  of  the  jurors  sworn   for  the 
trial  thereof.     Seventh.     The  record  does  not  show  that 
the  jury  was  brought  into  court  on  the  24th  day  of  March, 
1897,  in  the  custody  of  the  sheriif  of  the  county,  or  any  of 
his  deputies;  nor  does  it  show  when  or  how  said  jury  came 
into  court  on  that  day.     Eighth.     The  court  erred  in  per- 
mitting- improper  evidence  to  go  before  the  jury,  as  will 
appear  from  defendant's  bill  of  exceptions  No.   2.     Ninth. 
The  court  erred  in  permitting  counsel  for  the  state,  in  his 
concluding-  argument  before   the  jury,  to  make  improper 
statements.     See  defendant's  bill   of    exceptions    No.   3. 
Tenth.     The  court  erred  in  giving  instructions  Nos.  1  and 
2  asked  for  by  the  State,  and  in  declining  and  refusing  to 
give  to  the  jury  instructions  Nos.  4,  6,  and  7  asked  for  by 
petitioner.     Eleventh.     The  court  erred   in   passing  sen- 
tence upon  petitioner,  theie  being  no  judgment  of  guilty 
pronounced  upon  the  verdict  of    the  jury  in    this    case. 
Twelfth.     The  court  erred  in  pronouncing  the  death  sen- 
tence upon  this  petitioner  without  having  first  asked   him 
what,  if  anything,  he  had  to  say  why  the  court  should  not  pro- 
ceed to  pass  the  sentence  of  the  law  upon  him.  Thirteenth . 
The   court  erred  in  passing  sentence  upon  this  petitioner, 
because  it  does   not  appear  that  the  court   had   jurisdic- 
tion to  try  the  case.     The  crime,  if  any  was  committed,  is 
not  shown  to  have  been  committed   in   Wyoming  county. 
The    venue  has  not  been  proved.     Fourteenth.     The   ver- 
dict in  this  case  is  manifestlv  contrarv  to  the  law  and   evi- 
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dence  therein.  The  court  erred  in  overruling^  petitioner's 
motions  in  arrest  of  judg-ment,  to  set  aside  the  verdict  of 
the  jury  in  this  case,  and  to  g'rant  him  a  new  trial." 

First  assig^nment, — the  prisoner  was  set  to  the  bar  with 
iron  cuffs  upon  his  wrists:  While  this  practice  has  always 
been  held  in  disfavor  in  England,  and  also  in  this  country, 
yet  it  seems  to  be  a  matter  larg-ely  in  the  discretion  of  the 
court;  and  I  must  sav  that  it  is  a  discretion  that  should  not 
be  exercised  under  ordinary  circumstances,  or  in  any  case 
where  the  prisoner  is  not  violent  and  obstreperous,  or  es- 
cape be  threatened, •and  such  restraint  should  not  be  im- 
posed except  in  cases  of  immediate  necessity.  Whart. 
Cr.  PI.  &  Prac.  §54l)a.  In  Lee  v.  State,  51  Miss.,  566,  Syl. 
point  2,  it  is  held  that  '*a  prisoner  underg-oing"  trial  should 
be  free  from  shackles;  but,  if  the  court  or  sheriff  deem 
them  necessary  to  prevent  escape,  may  order  him  kept 
in  irons  during-  trial,  and  this  will  not  be  g-round  for  re- 
versal.'' In  People  \,  HarriuotoUy  42  Cal.,  165,  it  is  held 
to  be  error,  and  the  judg-ment  reversed;  but  in  that  case 
the  defendants,  when  arraing-ed,  asked  that  the  irons  be 
removed  from  their  limbs  while  they  were  beings  tried, 
and  *'the  court  refused  to  order  the  same  to  be  done,  and 
ruled  that  they  should  be  tried  while  in  irons, — no  circum- 
stances or  facts  being-  shown  to  the  court  why  a  different 
rule  should  be  enforced  in  this  case  than  any  other, — the 
court  being*  of  opinion  that  no  rig-hts  of  defendants  were 
violated  by  being-  tried  in  irons  without  their  consent;  to 
which  rulings  defendants  excepted.*'  In  that  case  the 
syllabus  is  as  follows:  '*Any  action  of  the  court,  during-  the 
prog-ress  of  a  trial  for  felony,  w'hich  deprives  the  defend- 
ant of  a  substantial  leg-al  rig-ht  in  the  premises,  or,  to  his 
prejudice,  to  any  extent,  withholds  or  abridges  a  substan- 
tial, leg-al,  or  constitutional  privilege  of  a  defendant,  and 
by  him  claimed  on  the  trial,  is  a  proper  subject-matter  of 
review  on  appeal.  By  the  common  law  the  prisoner  is 
entitled  to  appear  for  trial,  upon  his  own  plea  of  not  guilty, 
free  from  all  manner  of  shackles  or  bonds,  unless  there  is 
danger  of  his  escape.  To  require  a  prisoner,  during  the 
progress  of  his  trial,  to  appear  and  remain  with  chains  and 
shackles  upon  his  limbs,  without  evident  necessity  as  a 
means  of  securing  his  presence  for  judgment,  is  a  violation 
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of  the  common-law  rule,  and  of  the  thirteenth  section  of 
the  criminal  practice  act."  It  will  be  seen  that  in  this 
case  the  defendants  asked  to  have  their  shackles  removed, 
and  the  court  refused  to  have  it  done.  To  my  mind,  the 
true  rule  on  this  point  is  laid  down  by  Justice  Bristol  in 
delivering  the  opinion  of  the  court  in  the  case  of  Vcrr/torv 
v.  /ie/Ivy  2  N.  M.,305:  ''When  the  record  is  silent  as  to 
whether  there  was  or  was  not  any  valid  excuse  for  retain- 
ing- the  irons  upon  the  prisoner  during  trial,  the  appellate 
court  will  presume  that  the  court  below  exercised  a  sound 
and  reasonable  discretion  in  refusing  to  order  the  irons  to 
be  removed.''  In  the  case  at  bar,  however  it  seems  to  have 
been  an  oversight  that  the  prisoner  was  brought  in  mana- 
cled; for,  the  moment  the  matter  was  called  to  the  atten- 
tion of  the  court,  they  were  ordered  removed,  and  were  at 
once  removed,  in  the  presence  of  the  jury.  And  it  would 
seem,  too,  that  the  prisoner  as  well  as  his  counsel,  either 
thought  nothing  of  it,  or  concluded  it  would  have  a  ten- 
dency to  create  sympathy  in  the  minds  of  the  jury  for  the 
prisoner,  as  they  never  mentioned  the  matter  until  the 
State  had  rested  and  the  most  of  defendant's  witnesses 
had  been  examined,  and  the  defendant  himself  was  being 
cross-examined  as  a  witness. 

Defendant,  in  his  brief,  says:  **Believing  the  second  as- 
signment to  be  without  merit,''  and  passes  on  to  discuss 
the  third  assignment.  I  quite  agree  with  the  defendant  as 
to  the  second,  and  after  a  careful  examination  of  the  re- 
cord, I  think  his  remark  would  apply  just  as  well  to  the 
third.  There  is  no  question  raised  as  to  the  prisoner's 
personal  presence  in  court  at  every  stage  of  the  trial, 
except  under  the  said  second  assignment,  and  the  record 
shows  so  conclusively  his  presence  at  that  time  that  the 
said  assignment  is  abandoned.  Counsel  for  appellant 
cites  many  authorities  to  show  that  the  record  must  show 
affirmatively,  not  only  that  the  prisoner  w^as  present  in 
person,  but  that  he,  in  person,  put  in  the  plea  of  not  guilty. 
This  we  admit  to  be  the  law  well  established,  as  laid  down 
in  Spcrry^s  Case,  9  Leigh,  623,  in  Sutfin's  Case,  22  W.  Va., 
771,  in  rbnnger's  Case,  2  W.  Va.,  579,  and  numerous  other 
anthorities  cited.  It  appears  from  the  record  that  on  the 
23d  day  of  March,  1897,  came  the   State   by   her  attorney, 
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and  the  prisoner  was  set  to  the  bar  of  the  coui  t,  in  the  cus- 
tody of  the  sheriflF;  and  the  prisoner  demurred  to,  and 
moved  the  court  to  quash,  the  venire  facias,  which  motion 
was  overruled,  to  which  ruling-  the  prisoner,  by  counsel, 
excepted;  and  the  prisoner  tendered,  and  asked  leave  to 
file,  his  special  plea  in  writing-,  in  the  nature  of  an  abate- 
ment, to  the  filing  of  which  the  attorney  for  the  State  ob- 
jected, which  objection  was  overruled  and  the  plea  filed, 
and  the  attorney  for  the  State  replied  generally  thereto 
and  the  court  proceeding  to  try  the  issue  on  said  plea,  after 
hearing  the  evidence,  found  for  the  State,  to  which  ruling 
of  the  court  the  prisoner,  by  counsel,  excepted.  There- 
upon the  prisoner  demurred  to  the  indictment,  in  which 
the  State  joined,  which  the  court  overuled,  and  **thereup- 
on  the  prisoner,  for  plea,  says  he  is  not  guilty  in  manner 
and  form  as  the  State  in  her  indictment  against  him  has 
alleg'ed,  and  of  this  he  puts  himself  upon  the  country;  and 
the  State  doth  the  like."  In  Speny^s  Cane,  supra,  the  re- 
cord shows  that  on  the  29th  day  of  September,  1837,  the 
accused  was  led  to  the  bar  in  custody  of  the  keeper  of  the 
jail,  and  thereupon  w^as  arraigned  and  pleaded,  and  on  his 
motion  the  case  was  continued  until  the  first  day  of  the 
next  term;  and  on  the  27th  day  of  April,  1838,  *'came  as 
well  the  attorney  for  the  commonwealth,  as  the  prisoner, 
by  his  attorney,  and  came  a  jur3%"  etc.  It  was  held  that 
*'an  appearance  by  attorney  cannot  imply  that  the  prison- 
er was  personally  present  in  court,  and  therefore  the  re- 
cord is  deficient  in  w^hat  the  law  regards  as  essential  to  be 
stated  in  such  a  case,''  for  which  error  the  judgment  was 
reversed.  So  in  all  the  cases  cited  either  the  appearance 
or  plea  was  by  attorney.  In  the  case  at  bar  the  prisoner 
was  set  to  the  bar  of  the  court  in  the  custody  of  the  sher- 
iff, which  shows  clearly  his  personal  presence  in  court. 
The  record  further  shows  that  **the  prisoner  [not  by  at- 
torney, but  the  prisoner,]  for  plea  says  he  is  not  guilty." 
The  prisoner,  if  the  record  can  be  relied  upon  (and  we 
can  look  to  no  other  source\  speaks  for  himself,  and  says 
he  is  not  guilty, — a  fact  which  could  not  be  more  clearly 
expressed  in  words. 

Fourth  assignment, — that   **the   record  does  not  show 
the  presence  of  the  prisoner  on  the  25th  of  March,   at  the 
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conclusion  of  the  proceeding's  of  that  day:"  On  that  day  it 
appears  that  the  prisoner  was  set  to  the  bar  of  the  court  in 
the  custody  of  the  sheriff.  It  is  claimed  that,  because  at 
the  conclusion  of  the  day's  proceeedino^s  the  prisoner  was 
not  remanded  to  jail,  he  cannot  be  presumed  to  have  been 
present  during*  all  the  day's  proceeding's.  When  the  re- 
cord shows  his  appearance  at  the  beginning  of  the  trral  for 
the  day,  it  must  be  presumed  that  he  was  present  all  day, 
at  least,  when  anything  was  done  in  his  case.  The  record 
of  his  appearance  is  required  but  once  on  each  day  of  his 
trial,  and  that  in  the  beginning,  before  anything  is  done  in 
the  case.  Were  it  otherwise,  every  time  the  prisoner  had 
occasion  to  leave  the  court  room  for  any  purpose,  in  the 
custody  of  the  court's  officer,  including  the  recess  taken 
by  the  court  for  the  noonday  meal,  as  is  usual,  the  record 
would  have  to  notice  the  prisoner's  absence  and  his  reap- 
pearance every  time.  When  his  personal  appearance  is 
entered  at  the  beginning,  he  must  be  presumed  to  be  pres- 
ent all  the  day  while  his  case  is  being  considered. 

As  to  the  fifth  assignment,  it  appears  from  the  record 
that  the  drawing  and  summoning  of  the  jury  were  regular, 
under  the  statute  providing  therefor;  and  the  order  im- 
paneling-the  jury,  after  entering  up  the  pleadings,  says: 
*'Thereupon  there  was  selected,  examined  and  placed  in 
the  box,  in  the  manner  prescribed  by  law,  twenty  qualified 
jurors;  and  the  prisoner  moved  the  court  to  quash  the  ?'e?w- 
ire  facias Kn6.  array  thus  formed,  which  motion  was  over- 
ruled by  the  court,  to  which  ruling  of  the  court  the  pris- 
oner excepted,  and  asked  that  said  exceptions  be  saved  to 
him.  Thereupon  the  attorney  for  the  State  struck  two 
jurors  from  said  panel,  and  the  prisoner,  by  counsel, 
struck  six  jurors  from  said  panel,  and  the  prisoner  moved 
to  quash  said  panel,  which  motion  was  overruled  by  the 
court;  and  the  prisoner  excepted  to  the  ruling  of  the  court, 
and  asked  that  said  exceptions  be  saved  to  him.  There- 
upon E.  E.  Cook  C.  F.  Smoot,  Elihu  Green,  W.  H.  H. 
Stewart,  T.  F.  Cook,  Elisha  Brown,  Lee  Bailey,  Lewis 
Bailey,  Dell  Cook,  J.  R.  C.  Poe,  T.  F.  Shannon,  and  J.  H. 
Cozort  were  impaneled,  selected,  tried  and  sworn,  in  the 
manner  prescribed  by  law,  to  well  and  truly  tr}'  and  true 
deliverance  make  between  the  State  of  West  Virginia  and 


72  State  v,  Allen.  [45 

James  R.  Allen,  the  prisoner  at  the  bar,  whom  they  should 
have  in  charge,  and  a  true  verdict  render  according-  to  the 
evidence,"  etc.  It  will  be  seen  that  the  prosecuting  attor- 
ney first  struck  oflF  two  from  the  panel  of  twenty  jurors  in 
the  box,  and  then  the  accused  struck  off  six,  as  provided 
in  section  3,  chapter  159,  Code;  thus  leaving  the  twelve 
jurors  sworn. 

Sixth, — that  the  verdict  was  signed,  not  by  T.  F.  Shan- 
non, the  juror  sworn  in  the  case,  but  by  T.  F.  Shannon, 
Sr.:  And  it  is  claimed  the  record  does  not  show  that  he 
was  one  of  the  jurors  sworn,  and,  in  support  of  this  as- 
signment of  error,  petitioner  cites  Toungcr's  Case^  2  W. 
Va.,  579,  where  it  appears  that  P.  B.  Shively  signed  the 
verdict  as  foreman,  who  was  a  person  altogether  different 
from  the  name  of  any  man  sworn  on  the  jury;  and  the 
court  says:  *'And  if  the  record  had  shown  that  the  jury 
had  been  properly  sworn,  and  all  the  other  prerequisites 
had  likewise  appeared  yet  still  the  fact  appearing  that  the 
juror  who  signed  the  verdict  was  other  and  different 
from  any  of  the  jurors  named  as  having  been  sworn,  and 
there  being  no  averment  that  this  odd  man  had  been 
sworn,  this  of  itself  would  be  sufficient  to  set  aside  the 
judgment  and  verdict."  In  the  case  at  bar  T.  F.  Shan- 
non was  sworn  as  a  juror.  The  record  shows  that  the 
jury  was  kept  together  in  the  custody  of  the  sheriff,  and 
the  mere  manner  of  signmg  the  name  is  not  sufficient  to 
raise  a  question  as  to  the  identity  of  the  juror.  In  the 
case  of  State  v.  Morgan,  35  W.  Va.,  260,  (13  S.  E.  385),  a 
juror  by  the  name  of  Jeremiah  S.  Peir point  was  sworn  in 
the  case,  and  the  verdict  was  signed  by  P.  S.  Pierpoint. 
Judge  Brannon  in  delivering  the  opinion  of  the  Court  in 
that  case  says:  "Are  we  to  say  that  while  the  jury  was  in 
the  custody  of  the  sheriff,  and  kept  together  and  secured, 
one  of  them  escaped,  and  another  man  was  substituted,  or 
that  another  man  got  into  the  case?  We  think  not,  espec- 
ially when  an  explanation  of  the  apparent  discrepancy  so 
readily  presents  itself.  The  l^ounger  Case,  does  not  com- 
pel us  to  such  an  unreasonable  decision,  which  would 
bring  the  administration  of  criminal  justice  into  ridicule; 
for  there  the  juror  signed  the  verdict  as  P.  B.  Shively, 
while  the  sworn  panel  showed  no  such  name,    the   nearest 


W.  Va.]  State  v.  Aixkn.  73 

approach  to  it  being*  P.  B.  Smith.''  It  is -not  at  all  unus- 
ual for  men  in  the  country,  when  writing*  their  names,  to 
write  them  differently  at  different  times;  leaving-  off  the 
**Jr."or  **Sr."  sometimes,  and  at  other  times  attaching*  it. 
There  can  be  no  doubt  about  the  identity  of  this  juror 
Shannon. 

Seventh  assig^nment, — that -the  record  fails  to  sWow  that 
the  jury  was  broug"ht  into  court  on  the  24th  of  March:  While 
it  may  be  said  to  be  irreg^ular,  not  showing  their  appear- 
ance at  the  callings  of  the  case,  the  order  does  say  that 
after  hearing-  part  of  the  evidence,  and  the  hour  of  ad- 
journment coming  on,  the  jury  was  committed  to  the 
charge  of  the  sheriff,  etc.,  showing  their  presence  at  the 
court;  and  the  order  of  the  day  before  shows  that  they 
were  committed  to  the  care  of  the  sheriff  or  his  deputies, 
and  their  presence  on  the  24th  is  sufficient  to  show  that 
they  were  brought  into  court  in  custody  of  the  officers  of 
the  court.  *'By  a  fiction  of  law,  the  whole  term  of  the 
court  is  regarded  as  one  day,  though,  when  important,  the 
particular  day  or  even  hour,  ma}'  be  shown.  Hence  the 
record  need  not  specify  the  adjournment  from  day  to  day 
within  the  term."     1  Bish.  Cr.  Proc.  §  1352. 

It  is  unnecessary  to  discuss  the  eighth  assignment,  as 
it  is  immaterial. 

The  ninth  assignment, — that  the  court  erred  in  permit- 
ting counsel  for  the  State,  in  his  concluding  argument  be- 
fore the  jury,  to  make  improper  statements  as  set  forth  in 
bill  of  exceptions  No.  3.  It  appears  that  Mr.  Turley,  for 
the  defense,  in  his  argument  to  the  jury,  said:  *'There  is 
not  in  the  country  12  honest  men  who  would  find  the  ver- 
diet  of  guilty  on  the  evidence  in  this  case.''  Mr.  Shumate, 
attorney  for  the  State,  in  reply,  made  use  of  the  following: 
*'Mr.  Turley  says  there  are  not  twelve  honest  men  in  the 
county  who  would  find  a  verdict  of  guilty  on  the  evidence 
in  this  case;  but  I  say  to  you  that  there  are  not  only  twelve 
honest  men,  but  many  honest  men,  in  the  county,  who 
would  find  a  verdict  of  guilty  on  the  evidence  in  this 
case," — to  which  remarks  the  prisoner  objected,  and  asked 
the  court  to  say  to  the  jury  that  said  remarks  were  im- 
proper, but  the  court  declined  to  do  so,  and  the  prisoner  at 
the  time  excepted.     The  statement  of  the  prosecuting  at- 
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torney  was  provoked  by  that  of  the  attorney  for  the  pris- 
oner, and  a  reply  to  it.  There  was  no  argfument  either  in 
the  statement  or  reply.  The  statement  of  defendant's  at- 
torney was,  of  course,  intended  to  have  its  effect  on  the 
minds  of  the  jury  favorable  to  the  prisoner,  while  the  re- 
pl}^  was  intended  to  counteract  such  effect,  if  it  had  been 
produced,  and  it  was  most  natural  and  reasonable  to  so  re- 
ply. Averag*e  jurors  are  men  of  reasonably  sound  judg-- 
ment  and  discretion,  and  it  is  not  presumed  that  such  re- 
marks by  counsel  on  the  one  side  or  the  other  will  influ- 
ence or  bias  their  judgement  in  weig-hing  the  evidence  sub- 
mitted to  their  consideration.  In  the  case  of  State  v. 
S/iores,:M  W.  Va.,  491,  (7  S.  E.  413),  on  pag-e  500,  31  W. 
Va.,  and  on  pag-e  418,  7  S.  E.,  the  attorney  for  the  State  in 
the  concluding-  arg^ument,  *'arg^ued  that  if  the  prisoner  and 
his  associates  were  capable  of  committing*  the  several  of- 
fenses which  the  evidence  showed  that  they  had  openly 
committed  on  the  nig^ht  of  the  27th  of  February,  1888,  and 
as  admitted  by  their  counsel  in  his  arg-ument,  then  it  fol- 
lowed that  they  were  capable  of  committing*  openly  the 
crime  with  which  they  stood  indicted.  The  prisoner  at 
the  time  objected  to  the  argument  of  the  counsel  but  the 
court  held  the  arg-ument  proper,  and  permitted  him  to 
proceed.  The  arg-ument  referred  to  was  made  in  reply 
to  arg-ument  of  the  prisoner's  counsel  of  the  unreasonable- 
ness of  the  State's  theory,  that  the  prisoner  would  commit 
the  crime  charg^ed  against  him  in  the  indictment  as  shown 
by  the  evidence.  To  which  ruling-  of  the  court  the  pris- 
oner excepted.  As  to  the  statement  of  the  first  counsel, 
the  court  ruled  it  out  as  improper.  That  is  all  the  court 
could  do,  and  the  prisoner  was  not  prejudiced.  As  to  per- 
mitting- the  second  counsel  to  proceed,  the  court  did  not 
err.  As  the  record  show^s,  it  was  a  proper  reply  to  ar- 
g-uments  of  prisoner's  counsel.  Counsel  necessarily  have 
g-reat  latitude  in  the  arg-ument  of  a  case,  and  it  is  of  course, 
within  the  discretion  of  the  court  to  resjtrain  them;  but 
with  this  discretion  the  appellate  court  will  not  interfere 
unless  it  clearly  appears  from  the  record  that  the  rights 
of  the  prisoner  w^cre  prejudiced  by  such  line  of  argu- 
ment. 
As    to    tenth  assignment:     Instructions  Nos.     1  and    2 
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g"iven  for  the  State,  of  which  the  prisoner  complains,  areas 
follows:  **(!)  The  court  instructs  the  jury  that  previous 
threats  or  acts  of  hostility,  however  violent  they  may  be, 
will  not  justify  a  person  in  seeking*  and  slaying  his  adver- 
sary. (2)  The  court  instructs  the  jury  that,  where  a  con- 
fession is  received  in  evidence,  the  jury  may  believe  that 
which  charges  the  prisoner,  and  reject  that  which  is  in 
his  favor  if  they  see  sufficient  grounds  for  so  doing  from 
the  evidence  in  this  case/'  The  first  instruction  is  in  the 
exact  words  of  point  9,  Syl.,  Abbot fs  Casc^  8  W.  Va.,  741, 
only  substituting  the  word  violent,"  in  the  instruction,  for 
''relevant,"  in  the  syllabus,  and  propounds  the  law  cor- 
rectly; but  given  as  it  was  in  this  case,  as  a  bare  abstract 
proposition  of  law,  it  w^as  calculated  to  mislead  the  jury, 
because  the  court  seems  to  assume  that  it  had  been 
proved  in  the  case  that  the  prisoner  sought  and  killed  his 
adversar}?^.  At  least  the  jury  might  have  been  led  there- 
by to  think  that  it  was  the  court's  opinion  that  it  had  been 
so  proved.  There  was  evidence  tending  to  prove  that  the 
prisoner  laid  in  wait  for  the  deceased,  and  was  seeking  to 
slay  him,  but  whether  that  fact  was  established  by  the 
evidence  was  a  question  solely  for  the  jury;  and  the  in- 
struction should  have  been  so  qualified  as  to  say  that,  if 
the}''  believed  from  the  evidence  that  the  prisoner  vvas 
seeking  to  slay  his  adversary,  he  was  not  justified  there- 
in by  previous  threats  or  acts  of  hostility,  however  violent 
they  might  be.  In  People  v.  Strongs  30,  Cal.,  151,  it  is 
held  that  "it  is  for  the  jury  in  a  criminal  case  to  deter- 
mine whether  evidence  introduced  upon  a  given  point 
amounts  to  proof  of  the  fact  sought  to  be  proved."  In 
Whfl/ev  V.  State,  38  Ga.,  50,  it  was  held  that  'Svhen  the  charge 
of  the  court  assumes  certain  things  as  facts,  and  is  in  such 
shape  as  to  intimate  to  the  jury  what  the  judge  believes 
the  evidence  to  be  and  that  they  made  defendant  guilty,  a 
new  trial  will  be  granted."  No.  2  is  a  proper  iostruction. 
'*The  court  is  not  bound  to  give  an  instruction upona mere 
abstract  question,  and  if  it  does  so,  under  circumstances 
calculated  to  mislead  the  jury,  such  an  instruction  will  be 
error,  for  which  the  judgment  will  be  reversed."  1  Bart. 
Law^  Prac,  656.  In  Pus/ey  v.  English,  10  Grat.,  236,  point 
3,  Syl.,  it  in  held  '*if  an  instruction  is  given,  on  an  abstract 
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question,  which  may  mislead  the  jury,  it  is  error  for 
which  the  judg-ment  will  be  reversed."  If  the  courts  are 
so  careful  in  relation  to  giving^  instructions  which  ma\' 
mislead  the  jury  in  trying*  a  case  when  only  property 
rig-hts  are  involved,  how  much  g-reater  reason  for  such 
care  when  human  life  is  involved!  Instruction  No.  4 
asked  by  the  prisoner  and  rejected  by  the  court,  is  as  fol- 
lows: '*The  court  instructs  the  jury  that  if  the  State  re- 
lies for  a  conviction  in  this  case  upon  evidence  in  whole  or 
in  part  circumstantial,  then  it  is  essential  that  the  cir- 
cumstances should,  to  a  moral  certainty  actually  exclude 
every  hypothesis  but  the  one  proposed  to  be  proved,  and 
that  unless  they  do,  to  a  moral  certainty,  actually  exclude 
every  hypothesis  but  the  one  proposed  to  be  proved,  then 
they  should  find  the  prisoner  not  g-uilty.''  This  instruc- 
tion seems  to  propound  the  law  properly,  and  should  have 
been  g-iven.  While  the  purposeof  the  prisoner  is  better  ex- 
pressed in  points  3  and  4  of  the  syllabus  in  Flanagaii's 
Case,  26  W.  Va.,  116,  yet  in  Evans'  Case,  33  W.  Va.,  417, 
CIO  S.  E.  792),  it  is  held  that  ''a  party  has  a  right  to  have 
his  instructions  g-iven  in  his  own  languag-e,  provided  there 
are  facts  in  evidence  to  support  it;  that  it  contains  a  cor- 
rect statement  of  the  law,  and  is  not  vag^ue,  irrelevant,  ob- 
scure, ambig*uous,  or  calculated  to  mislead."  As  to  de- 
fendant's instruction  No.  6,  in  the  following  words: 
*'The  court  instructs  the  jury  that  when  one  without 
fault  is  attacked  by  another  in  such  a  manner  or  under 
such  circumstances  as  to  furnish  reasonable  g-tounds  for 
apprehending  a  design  to  take  away  his  life  or  to  do  him 
some  great  bodily  harm,  and  there  is  reasonable  ground 
for  believing  the  danger  imminent  that  such  design  will 
be  accomplished,  and  the  person  assaulted  has  reasonable 
ground  to  believe,  and  does  believe,  such  danger  is  immi- 
nent, he  may  act  upon  such  appearances,  and,  without  re- 
treating, kill  his  assailant,  if  he  has  reasonable  grounds 
to  believe,  and  does  believe,  that  such  killing  is  neces- 
sary in  order  to  avoid  the  apparent  danger;  and  the  kill- 
ing under  such  circumstances  is  excusable,  although  it 
may  afterwards  turn  out  that  the  appearances  were 
false, — that  there  was  in  fact  neither  design  to  do  him 
some  serious  injury,  nor  danger  that  it  would   be  done/' 
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The  court  did  not  err  in  refusing  to  g^ive  the  instruction 
without  adding-  thereto  the  words,  *'but  of  all  this  the 
jury  must  judg-e  from  all  the  evidence  and  circumstances 
of  the  case,"  in  which  form  said  instruction  No.  6  was 
g-iven  by  the  court.  See  State  v.  Cain^  20  W.  Va.,  679;  also 
State  V.  Hobbs,  27  W.  Va.,  812,  (17  S.  E.  380).  Defendant's 
instruction  No.  7,  refused  by  the  court,  is  as  follows: 
**The  court  instructs  the  jury  that,  if  the  State  uses  the 
declaration  of  a  prisoner,  he  must  take  the  whole  of  it  to- 
gether, and  cannot  select  one  part  and  leave  another,  and, 
if  there  be  either  no  other  evidence  incompatible  with  it, 
the  declaration  so  introduced  in  evidence  must  be  taken  as 
true.  The  court  therefore  further  instructs  the  jury  that 
unless  they  believe  from  the  evidence  in  this  case  that 
there  is  other  evidence,  testified  to  by  the  witnesses,  or 
from  the  circumstances  in  the  case,  incompatible  with  the 
confession  of  the  prisoner  in  this  case,  then  the  declaration 
so  adduced  in  evidence  as  a  whole  must  be  taken  as  true." 
If  the  confession  of  the  prisoner  had  been  introduced  by 
the  State,  this  instruction  would  be  good,  but  being  made 
by  the  prisoner  as  a  witness  upon  the  stand,  offered  by 
himself  in  his  own  behalf, — he  being  a  competent  witness, 
— his  testimony  goes  to  the  jury  for  what  they  think  'rt  is 
worth.  It  is  not  in  the  province  of  the  court  to  instruct 
the  jury,  in  regard  to  the  testimony  of  any  witness,  that 
they  shall  or  shall  not  believe  all  or  none,  or  any  part,  of 
the  evidence  given  by  such  witness. 

The  prisoner's  counsel  admits  that  the  eleventh  assign- 
ment is  without  merit. 

The  twelfth  assignment  is  that  the  court  erred  in  pro- 
nouncing the  death  sentence  upon  the  prisoner  without 
having  first  asked  him  what,  if  anything,  he  had  to  say 
why  the  court  should  not  proceed  to  pass  the  sentence  of 
the  law  upon  him.  I  think  the  order  of  the  court  made  on 
the  27th  day  of  March,  1897,  fully  answers  this  assign- 
ment, which  order  shows  that:  '*The  prisoner  was  set  to 
the  bar  of  the  court  in  the  custody  of  the  sheriff  of  this 
county.  And  the  court;  after  maturely  considering  the 
motion  of  the  prisoner  to  set  aside  the  verdict  of  the  jury 
upon  the  grounds  assigned,  doth  overrule  said  motion,  and 
refuses  to  set  aside  the  verdict  of  the  jury  and  grant  to 
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said  prisoner  a  new  trial.  The  court  doth  also  overrule 
the  motion  in  arrest  of  judg-ment.  To  the  overruling-  of 
said  motions  the  prisoner  excepted,  and  asked  that  said 
exceptions  be  saved  to  him;  the  prisoner  showing"  no 
further  reasons  why  judofment  should  not  be  pronounced 
ag"ainst  him,  and  asking  that  the  execution  of  such  judg- 
ment as  may  be  pronounced  ag"ainst  him,  should  be  post- 
poned until  a  reasonable  time  after  the  first  day  of  the 
next  term  of  the  supreme  court  of  appeals  of  this  State, 
to  enable  him  to  apply  for  a  writ  of  error  herein.'*  The 
court  then  proceeded  to  render  its  judgment.  It  appears 
from  the  record  that,  afterthe  coming  in  of  the  verdict,  the 
prisoner  moved  the  court  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  and  moved  in  arrest  of  judgment, 
both  of  which  motions  were  overruled  in  the  presence  of 
the  prisoner.  Then  the  order  goes  on  to  state  that  the 
prisoner  gave  no  further  reasons  why  judgment  should 
not  be  pronounced  against  him,  and  asked  that  the  execu- 
tion of  such  judgment  as  might  be  pronounced  against 
him  should  be  postponed  until  after  the  first  day  of  the 
next  term  of , the  Supreme  Court.  In  21  Am.  &  Eng.  Enc. 
Law,  1071,  it  is  stated  that  **although  the  presence  of  the 
defendant  in  court  at  the  time  of  pronouncing  sentence, 
and  the  inquiry  of  whether  he  has  anything  to  say  v\;hy 
sentence  should  not  be  pronounced,  may  be  necessary  to 
the  validity  of  the  sentence,  an  omission  of  these  formal- 
ities, like  a  defect  in  the  style  of  the  sentence  itself,  will 
not  be  ground  for  a  new  trial,  or  the  discharge  of  the  pris- 
oner, but  the  appellate  court  will  remand  the  case,  w^ith 
instructions  to  render  judgment  according  to  law.''  I 
think  it  unnecessary  further  to  discuss  this  assignment. 
The  thirteenth  assignment  goes  to  the  jurisdiction  of 
the  court,  claiming  that  the  venue  had  not  been  proved. 
It  is  proved  by  all  the  w^itnesses  who  saw  the  deceased  at 
the  place  where  he  was  killed,  including  the  prisoner  him- 
self, that  the  killing  was  at  Road  Branch  Gap.  And  the 
witness  Lafe  Ellis,  who  saw  the  deceased  at  the  place 
where  he  w^as  killed,  before  his-  death,  said  he  saw  Dr. 
Harvey  lying  on  his  side;he  seemed  t)  be  suffering.  Wit- 
ness remained  there  about  ten  minutes,  went  awav  and  af- 
terwards  returned,  and,  when  he  got  back,  L.  Godfrey  and 
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two  or  three  others  were  there.  That  the  body  of  James 
Harvey  Ferg-uson  was  still  there.  He  was  there  dead. 
He  savs:  '*I  did  not  notice  from  what  direction  he  had 
come.  I  found  him  in  Wyoming^  County,  West  Virg^inia." 
This  is  sufficient  proof  of  the  crime  being  committed  in 
Wyoming-  County.  In  Hobbs'  Case,  37  W.  Va.,  816,  (17  S. 
E.  382),  the  Court  quotes  from  Whart.  Cr.  Ev.  §  103,  with 
approval:  *'It  is  not  necessary  that  witnesses  should 
be  produced  to  testify  that  the  offense  was  committed  in 
the  place  charged.  It  is  enough  if  the  proof  be  inferen- 
tial." State  V.  Poindexter,  23  W.  Va.,  805.  And  in  Hobbs' 
Case^  supra,  point  4,  Syl.,  it  is  held:  **It  is  not  necessary 
that  the  proof  should  be  direct  that  the  crime  was  com- 
mitted in  the  county  charged.  It  is  enough  if  the  proof 
be  inferential,  but  sufficient." 

The  fourteenth  assignment,  that  the  verdict  in  this  case 
is  manifestly  contrary  to  the  law  and  evidence  therein,  I 
deem  it  unnecessary  to  pass  upon. 

For  the  reasons  herein  given,  the  judg-ment  is  reversed, 
the  verdict  set  aside,  and  a  new  trial  awarded. 

Brannon,  Pkksidknt,  {disscntino): 

In  Abbotts  Case,  8  W.  Va.,  741,  this  Court  declared  that 
''previous  threats  or -acts  of  hostility,  however  violent  they 
may  be,  will  not  justify  a  person  in  seeking  and  slaying- 
his  adversary;"  and  yet  this  Court  now  holds  that  a  circuit 
court  dare  not  say  so  to  a  jury.  It  must  not  use  the  lan- 
g^uag-e  of  the  syllabus  of  this  Court,  declaring-  a  proposi- 
tion ,  of  law  beyond  all  dispute,  lest  it  intimate  that  it 
thoug-ht  that  there  was  evidence  to  prove  that  the  prisoner 
soug-ht  the  deceased  to  slay  him.  We  may  just  as  well  say 
that  if  the  court  would  give  as  an  instruction  section  1, 
chapter  144,  Code,  that  **murder  by  poison,  lying  in  wait, 
imprisonment  or  starving*,"  is  murder  in  the  first  degree, 
it  would  be  error,  as  intimating-  the  court's  opinion  that 
poison,  lying-  in  wait,  imprisonment,  or  starving  was  the 
cause  of  death.  Just  as  well  sav  that  a  court  cannot  in- 
struct  that  any  willful,  deliberate,  or  premeditated  killing 
is  murder  in  the  first  degree,  without  intimating  the  opin- 
ion that  the  killing  under  trial  was  such.     Just  as  well  say 
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that  it  cannot  say  that  a  homicide  is  prima  facie  murder 
in  the  second  degree.  Can  a  court  never  declare  a  correct 
legal  proposition,  relevant  to  the  case,  and  then  let  the 
jury  say  whether  it  suits  the  case,  under  the  evidence? 
What  jury  could  be  found  so  ignorant  as  not  to  understand 
that  it  was  for  it  to  consider  the  evidence,  and  say  wheth- 
er it  showed  a  case  falling  under  that  legal  principle?  How, 
possibly,  could  this  instruction  mislead  the  jury?  It  was 
plainly  revelant.  If  the  evidence  tended  to  show  that  Al- 
len went  to  the  lonely  mountain  g-ap,  and  there,  lying-  in  wait, 
shot  Ferg*uson,did  he  not  seek  his  victim  to  slay  him?  There 
was  evidence  to  show  that  Allen,  long  before  the  killing",  de- 
clared thathe  intended  tokillFerg-uson;  that,  just  before  the 
killing,  Allen  was  seen  going  towards  that  gap,  and  shortly 
afterwards  Ferguson  was  seen  riding  towards  it, — ^Allen 
on  foot,  having  a  32-caliber  Winchester  rifle;  that  tracks 
were  found  behind  a  tree  in  that  gfap, — the  tree  within 
shooting  distance  of  the  road,  but  obscured  from  it  by 
bushes;  that  hulls  of  32-caliber  cartridges  were  found  be- 
hind that  tree;  that  Ferg-uson  was  found  in  the  g^ap, 
pierced  by  a  bullet,  and  dead,  his  horse  near  him,  and 
and  horse  tracks  showed  that  the  horse  had  jumped 
aside, — frightened,  likely,  by  the  shot;  that  tracks  like 
those  behind  the  tree  were  found  in  a  field  near  by,  and 
down  a  point  where  Allen  admitted  he  had  passed.  All 
these  circumstances,  and  others  which  I  need  not  now 
detail,  tended  to  show  that  Allen,  from  sedate  malice, 
sought  Ferguson,  and  lay  in  wait  to  slay  him.  He  admit- 
ted that  he  killed  Ferguson,  but  said  Ferguson  was  rush- 
ing on  him  to  kill  him;  but  no  evidence  save  his  shx)wed 
this,  and  the  jury  found  that  he  killed  Ferguson  by  lying 
in  wait  for  him  in  the  lonely,  secluded  mountain  pass.  I 
cannot  realize  why  such  an  instruction,  relevant  under 
such  evidence,  and  correct  in  law,  was  improper.  It  is 
absolutely  free  from  error,  and  plainly  proper.  If  such 
an  instruction  cannot  be  given,  better  that  the  prosecution 
in  every  case  abstain  from  all  instructions  as  to  the  law  of 
the  case.  The  refusal  of  instruction  4  is  no  reversible 
error.  I  think  it  good,  and  that  it  should  have  been  given, 
under  principles  which  I  stated  in  yfusgravc's  CaSy  43 
W.   Va.,   672,  (28  S.  E.  813);  but  instructions  2  and  3  given 
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at  Allen's  instance,  and  inserted  below,  covered  the  whole 
ground  covered  by  said  instruction,  and^show  that  he  suf- 
fered no  harm  by  its  refusal.  **Where  instructions  given 
clearly  and  fairly  lay  down  the  law  of  the  case,  it  is  not  error 
to  refuse  other  instructions  on  the  same  subject."  State  v. 
Bi'ng-Aam,  42  W.  Va.,  234,  (24  S.  E.  883).  I  dojnot  recall  a 
single  case  in  the  books  where  a  conviction  of  the  highest 
crime, — murder  by  lying  in  wait, —upon  a  fair  trial,  has 
been  held  for  naught  on  such  light  grounds  as  in  this  case. 
The  enforcement  of  the  criminal  law  should  not  be  frus- 
trated, after  fair  trial,  except  for  causes  plainly  hurtful  to 
the  rights  of  the  accused.  I  cannot  refrain  from  express- 
ing my  strong  dissent  from  the  judgment  in  this  case. 

Defendant's  instruction  No.  2:  "The  court  instructs 
the  jury  that  the  law  presumes  the  prisoner  innocent, 
that  this  presumption  goes  with  him  through  the  whole 
trial,  that  the  burden  is  upon  the  State  is  to  prove  his 
guilt  to  a  moral  certainty,  and  that  neither  a  mere  prepon- 
derance of  evidence,  nor  any  weight  of  preponderant 
evidence,  is  sufficient  for  the  purpose,  unless  it  generate 
full  belief  of  the  fact,  to  the  exclusion  of  every  reasonable 
doubt." 

J  Defendant's  instruction  No.  3:  *'The  court  instructs 
the  jury  that,  if  the  State  relies  for  a  conviction  in  this 
case  upon  circumstantial  evidence,  it  is  essential  that  all 
the  circumstances  from  which  the  conclusion  is  to  be 
drawn'shall  be  established  by  full  proof;  and  the  State  is 
bound  to  prove  every  single  circumstance  which  is  essen- 
tial to  the  conclusion  in  the  same  manner,  and  to  the  same 
extent,  as  if  the  whole  issue  had  rested  upon  the  proof  of 
each  individual  and  essential  circumstance;  and  such 
evidence  is  always  insufficient,  when,  assuming  all  to  be 
proved  which  the  evidence  tends  to  prove,  some  other  hy- 
pothes  is  may  still  be  true,  for  it  is  the  actual  exclusion  of 
every  other  hypothesis  which  invests  mere  circumstances 

with  the  force  of  proof." 

/Reversed. 
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Turk  r.  Skiles  et  aL 
Submitted  January  25,  1898— Decided  April  20,  1898. 

1.  Vendor's  Ijve.^^- Discharge — Deed  of  Trust— Construction. 

The  holder  of  a  vendor's  lien  joins  with  the  owner  of  the  land 
charg-ed  with  such  lien  in  a  deed  of  trust  granting-  the  land  by 
the  words,  "grant,  bargain,  sell,  and  confirm,"  to  a  trustee  in 
trust  to  secure  a  debt  to  a  third  party,  and  to  pay  the  balance  of 
proceeds  of  sale  under  it  to  the  owner  of  the  land  owing  the  ven- 
dor's lien.  Such  deed  of  trust  will  discharge  the  vendor's  lien 
as  to  both  the  debt  secured  by  the  deed  of  trust  and  the  owner  of 
the  land.  Such  deed  of  trust  is  as  to  the  owner  of  the  land  a 
grant,  and  as  to  the  holder  of  the  lien  a  confirmation,     (p.  83). 

2.  Vkn DOR 's  Lien — Deed  of  Trust—  Construction, 

Such  deed  of  trust,  containing  no  words  of  limitation,  operates, 
under  section  8,  chapter  71,  Code,  and  section  1,  chapter  72,  /rf., 
to  pass  the  whole  estate  or  interest  of  the  grantors  in  the  land, 
including  such  lien,  for  the  purposes  specified  in  the  deed  of 
trust,     (p.  84).  0 

3.  Chose  in  Action — Assignment, 

The  first  assig'nee  of  a  chose  in  action  has  preference,     (p*  85). 

4.  Merger. 

Where  a  greater  and  less  estate  unite  in  the  same  person,  with- 
out intermediate  estate,  the  less  at  once  merges  into  the  greater. 

(p.  88). 

5.  Purchaser  for  Value. 

A  purchaser  for  value  without  notice,  having  obtained  a  con- 
veyance, will  not  be  affected  by  a  latent  equity  by  lien,  incum- 
brance, trust,  fraud  or  other  claim,     (p.  87) . 

Appeal  from  Circuit  Court,  Pocahontas  County. 
Action  by  R.  S.  Turk,   trustee,  against  Jennie  B.  Skiles 
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and  others.     Defendants  had  judgment,  and  plaintiflF  Turk 
and  defendant  Tyree  appeal. 

Affirmed. 

R.  S.  Turk,  in  proper  person. 

H.  S.  RucKER,  and  Frank  Woods,  for  appellees. 

Brannon,  President: 

This  case  was  once  before  in  this  Court.  38  W.  Va., 
404,  (18  S.  E.  561).  As  there  appears,  Apperson  conveyed 
land  to  Skiles,  reserving-  a  lien  for  deferred  purchase 
money,  for  which  Skiles  made  her  bonds  to  Apperson,  not 
mentioned  in  the  deed.  Afterwards,  August  25,  1886, 
Mrs.  Skiles  and  her  husband  and  Apperson  executed  a 
trust  deed  to  a  trustee  to  secure  a  debt  to  Baldwin,  re- 
corded September  8,  1886.  On  September  7,  1886,  Apper- 
son assigned  said  bonds  to  Turk.  Turk  brought  a  chan- 
cery suit  to  enforce  the  lien  to  pay  said  bonds.  A  decree 
of  sale  w^as  rendered,  and  sale  made  under  it  to  Tyree, 
which  decree  was  reversed  and  the  sale  set  aside  by  this 
Court.  Before  the  trustee  or  creditor  under  said  deed  of 
trust  had  been  made  parties,  a  sale  was  made  under  it, 
and  the  land  conveyed  to  Durbin.  The  plaintiff  filed  an 
amended  bill,  making  the  trustee  and  creditor  under 
said  trust  deed  and  Durbin  parties,  and  the  result  was  a 
decree  holding  that  Turk  had  no  lien,  and  dismissing  his 
bill  and  Turk  and  Tyree  appeal. 

Has  Turk  a  lien  on  which  a  suit  to  sell  th^land  can  rest? 
Apperson  joined  in  the  deed  of  trust  to  Baldwin.  His  only 
interest  was  the  lien.  He  meant  his  dt^H  ^o  have  some 
effect.  It  could  pass  nothing  as  to  hfci  but  the  lien,  and 
thus  subordinate  his  right  to  the  purpose  or  trust  declared 
in  the  deed.  He  joined  in  the  deed  only  to  release  his 
lien.  Can  he  set  up  the  lien  against  that  deed,  in  the  teeth 
of  his  deed?  He  had  an  interest  not  technically  in 
the  land,  but  an  incumbrance  or  debt  to  come  out  of 
it,  and,  granting  the  land,  did  he  not  grant  that  lien?  •  An 
estoppel  arises  out  of  the  contract,  treated  simply  as  such. 
Bigelow,  Estop.  422.  At  common  law  a  grant  was  used  to 
pass  incorporeal  rights  or  estates,  and  it  passed  just 
what  the  grantor  at  the  time  had,  and  all  of  it,  not  that 
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afterwards  acquired,  unless  it  had  a  clause  ot  warranty. 
Statute  law  havin|r  made  it  applicable  to  corporeal  pro- 
perty, it  has  now /^r  5^,  without  warranty,  force  to  pass 
such  title  or  rig-ht  as  the  grantor  at  the  time  has  in  the 
land.  Western  Min,  &  Mfg-  Co,  v.  Pcytona  Canncl  Coal 
Co.,  S  W.  Va.,  411;  4  Kent,  Comm.,  4<X);  2  Lomax,  Dig.,  82. 
Code,  chapter  72,  gives  to  the  form  of  deed  found  in  sec- 
tion 1  capacity  to  pass  "the  grantor's  whole  interest"  in 
the  thing  granted.  The  operative  word  in  it  is  "grant." 
The  deed  here  involved  is,  it  is  true,  not  one  of  abso- 
lute grant,  but  of  trust;  but  it  is  an  absolute  grant  in 
trust,  and  has  the  same  operative  word  "grant," 
and  I  do  not  see  why  it  should  not  as  well  pass  the 
grantor's  whole  interest,  for  the  purposes  of  the 
trust;  and  section  8,  chapter  71,  Code,  provides  that  "where 
any  real  estate  is  conveyed,  devised  or  granted  to  any  per- 
son without  any  words  of  limitation,  such  devise,  convey- 
ance or  grant  shall  be  construed  to  pass  the  fee  simple,  or 
the  whole  estate  or  interest  which  the  testator  or  grantor 
had  power  to  dispose  of  in  such  real  estate,  unless  a  con- 
trary intention  shall  appear."  There  is  no  warranty  in 
this  deed;  but  that  is  immaterial,  as  the  deed  passes  all 
the  interest  the  grantors  had  in  the  subject.  A  quitclaim 
deed  from  mortgcigee  to  mortgagor  discharges  the  mort- 
gage. 1  Jones,  Mortg.  §  859.  Why  will  not  such  a  deed 
to  a  second  mortgagee  do  so?  A  deed  is  taken  most 
strongly  against  the  grantor. 

There  is  another  view  adding  force  to  the  contention 
that  the  lien  passed  to  the  trustee.  By  the  deed  of  trust 
the  granting  parties,  including  Apperson,  "do  grant,  bar- 
gain, sell  and  confirm"  unto  the  trustee  the  land.  Here 
is  the  word  "confirm."  It  has  a  legal  force  under  the  law 
of  conveyances.  "A  confirmation  is  of  a  nature  similar  to 
a  release.  Lord  Coke  defines  it  to  be:  *A  conveyance  of 
an  estate  or  right  iji  esse,  whereby  a  voidable  estate  is 
made  sure  and  unavoidable,  or  a  particular  estate  in- 
creased.'" 2  Lomax,  Dig.,  101;  2  Tuck.  Comm.,  253. 
To  make  sure  a  voidable  estate  is  the  proper  office  of  con- 
firmation. 2  Minor,  Inst.,  717.  Apply  this  law  to  this 
case.  Mrs.  Skiles  owns  the  land,  but  subject  to  Apper- 
son's  lien,  which   lessens  and   endangers  her  ownership 
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and  the  security  which  a  deed  of  trust  from  her  alone 
would  confer;  but  Apperson  joins  in  such  deed  of  trust, 
saying"  that  he  will  confirm  the  land  to  the  trustee  to  an- 
swer the  purposes  of  the  trust.  Docs  he  not  thereby  con- 
firm the  security  of  the  deed  of  trust  ag'ainst  his  lien,  and 
does  he  not  make  a  voidable  estate  sure  and  unavoidable  as 
ag'ainst  that  lien?  Parsons,  in  his  second  volume  on  Con- 
tracts (page  504),  pointedly  answers  in  the  affirmative  by 
stating  as  the  law  that,  "if  a  mortgagor  and  mortgagee, 
join,  it  is  the  grant  of  the  mortgagee,  and  the  confirma- 
tion of  the  mortgagor.''  Mrs.  Skiles  is 'the  mortgagor, 
and  Apperson  the  mortgagee,  under  this  rule.  So,  in  ef- 
fect, they  are  treated  by  the  courts.  Hu/Ts  Ad^nV  v. 
Htiirs  Heirs,  35  W.  Va.,  165,  (13  S.  E.  49);  Arinenhoitfs 
Ex*rs  v.  Gibbons,  30  Grat.,  632;  Coles  v.  Withers,  33  Grat., 
194. 

The  deed  retaining  the  vendor's  lien  mentioned  no  bonds 
for  it,  and  the  beneficiary  under  the  trust  deed  is  a  pur- 
chaser for  value  without  notice  of  the  bonds.  Bank  v. 
Harnian,  75  Va.,  604.  I  hardly  think,  however,  that  view 
important,  for  at  the  date  of  the  trust  Apperson  yet  owned 
the  notes.  Here  are  purchasers  for  value, — Baldwin, 
creditor,  and  Baldwin  trustee.  They  have  the  first  assign- 
ment in  time.  I  have  always  understood  that  it  was  a 
bed-rock  principle  of  equity  that  it  would  not  disturb  a 
purchaser  for  valuable  consideration  without  notice, 
thoug'h  he  be  junior  to  the  adverse  claimant;  but  here  the 
proposition  is  to  take  from  such  a  purchaser  who  is  prior 
in  time.  How  can  this  be  done?  The  well-considered 
case  of  Bank  v.  Harm.n,  75  Va.,  604,  is  decisive  authority 
on  this  principle  in  favor  of  Baldwin,  though  Baldwin  has 
a  strong'er  case  than  had  O'Toole  in  that  case,  because 
here  Baldwin  is  first  in  time.  In  that  case  Harman,  Sr., 
sold  to  Harman,  Jr.,  a  house  and  lot,  making  a  deed  and 
reserving  a  lien  for  purchase  money,  but  not  mentioning 
the  existence  of  any  note  for  it,  just  as  in  this  case.  Har- 
man, Sr.,  took  a  note  for  the  purchase  money,  and  trans- 
ferred it  to  the  bank.  Then  Harman,  Sr.,  made  a  con- 
tract selling  the  house  to  O'Toole,  and  Harman,  Jr.,  made 
O'Toole  a  deed .  The  question  was  whether  the  bank,  as 
assignee  of  the  note,  could  enforce  the  lien;  whether,  as 
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Harman,  Sr.,  the  person  in  whose  favor  the  deed  retained 
the  lien  (like  Apperson  here),  having  made  the  contract 
sellings  the  lot  to  O'Toole,  all  his  rig-ht  did  not  pass  to 
O'Toole  shuttings  out  the  bank,  occupying'  the  shoes  of 
Turk  in  this  case,  thoug-h  Harman,  Sr.,  did  not  sigfn  the 
deed  to  O'Toole,  whereas  here  Apperson  joined  in  this 
deed  of  trust;  making*  it  strong-er  in  favor  of  Baldwin  in 
this  case.  The  court  held  O'Toole  protected  from  the 
note  and  lien.  O'Toole  did  not  know  of  the  assig'nment  of 
the  note  to  the  bank.  The  deed  reserving-  the  lien  did  not 
mention  it.  If  it  had  there  might  be  some  pretense  to  say 
that  she  ought  to  have  inquired.  I  ask  here,  where  is  the 
evidence  that  Baldwin  knew  a  thing  of  these  bonds 
assigned  to  Turk?  The  deed  did  not  hint  of  their  exis- 
tence. But  suppose  the  deed  had  spoken  of  them.  They 
were  yet  owned  by  Apperson  when  he  made  the  trust.  He 
had  not  yet  assigned  them  to  Turk.  In  the  case  cited  it  is 
said:  '*I  think  it  has  been  decided  that  against  a  pur- 
chaser for  valuable  consideration  without  notice  this  court 
will  not  take  the  least  step  imaginable.  *  *  *  j  ^^ 
pretty  sure  it  is  determined  that  no  advantage  the  law 
gives  him  will  be  taken  from  him."  Here  it  is  proposed 
to  take  from  Baldwin  the  advantage  even  the  law  gives 
him, — priority  in  time  of  assignment.  But,  even  if  he 
were  later  than  Turk  in  time,  you  could  not  charge  his  lot 
with  the  bond  lien,  under  the  case  above  cited.  But  Bald- 
win is  an  earlier  purchaser  than  Turk.  Equity  and  law 
both  say  that  he  who  is  prior  in  time  is  prior  in  right. 

It  will  not  do  to  say  that  the  lien  cannot  be  assigned 
without  actual  delivery  of  the  notes.  A  separate  instru- 
ment may  assign  a  debt  and  its  lien.  Spring  v.  Insurance 
Co.,  8  Wheat.,  268;  2  Am.  &  Eng.  Enc.  Law,  1056.  The 
lien  is  one  thing,-  -a  charge  on  the  land;  the  note  another,— 
a  mere  evidence  of  personal  demand.  Bowie  v.  Poor 
School  Soc,  75  Va.,  300,  303.  True,  when  bonds  are  as- 
signed they  carry  the  lien;  but  if,  before  they  are  assigned, 
a  separate  paper  has  operated  to  assign  the  debt  and  lien, 
it  is  ineffectual.  This  deed  did  not  hint  at  any  bonds  for 
purchase  money.  2  Jones,  Liens,  §  1121,  says:  * 'If  the 
deed  which  retains  a  lien  for  purchase  money  does  not 
refer  to  any  note  or  bond  for  such  purchase  money,  a  sub- 
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sequent  purchaser  is  not  bound  to  make  inquiry  for  it,  and 
is  not  affected  by  any  equity  in  favor  of  the  assignee  of  the 
note  or  bond.  *  *  *  'Xhe  assig-nee  of  the  note  in  such 
case  does  not  stand  upon  the  same  ground  with  the  assig- 
nee of  a  mortgage  note,  where  the  latter  is  described  in 
the  mortgage.  The  giving  of  a  note  for  the  purchase 
money,  secured  by  a  vendor's  lien,  is  not  so  universal  a 
practice  as  to  make  it  incumbent  upon  a  subpurchaser,  in 
the  absence  of  any  reference  to  the  note  in  the  deed,  to  make 
inquiry  for  such  a  note.  And  so,  wherea  note  given  in  con- 
sideration of  a  contract  for  the  conveyance  of  land  was 
transferred  to  a  third  person,  and  the  contract  was  after- 
wards canceled  by  the  parties  to  it,  and  the  land  conveyed 
to  others,  it  was  held  that  the  holder  of  the  note  had  no 
lien  upon  the  property."  Turk's  equity,  besides  being 
later,  is  a  latent  one,  and  the  creditor  under  the  trust  a 
purchaser  for  value,  and  ''a  purchaser  for  value,  wit^^out 
notice,  having  obtained  a  conveyance,  will  not  be  affected 
by  a  latent  equity,  by  lien  or  encumbrance,  or  trust  or 
fraud,  or  any  other  claim."  Carter  v.  Allan^  21  Grat.,  241; 
Bart.  Ch.  Prac,  1008. 

The  fact  that  the  trust  deed  was  not  recorded  until  af- 
ter the  assignment  of  the  bonds  to  Turk  is  irrelevant.  A 
transfer  or  discharge  of  a  lien  for  purchase  money  need 
not  be  recorded  to  bind  a  subsequent  assignee,  it  being 
good  as  to  him  though  he  have  no  notice  of  the  transfer  or 
discharge,  however  necessary  notice  to  the  debtor  may 
be.  Tingle  v.  Fisher ^  20  W.  Va.,  A^%\Fleshman  v.  Hoylman^ 
27  W.  Va.,  728.  If  we  view  the  instrument  as  a  deed 
of  trust,  conveying,  not  only  the  land,  but  the  debt  or 
chose,  it  need  not  as  to  the  chose  be  recorded  to  bind  sub- 
sequent purchasers  or  assignees  of  the  chose;  for  the 
words  "goods  and  chattels"  in  section  5,  chapter  74,  Code, 
requiring  deeds  of  trust  of  goods  and  chattels  to  be  re- 
corded, does  not  apply  to  choses  in  action,  but  only  to  visi- 
ble, tangible,  movable  personal  property.  Cases  just 
cited.  And  the  trustee  under  the  trust  might  have  the 
lien,  and  Turk  the  bonds,  their  personal  obligation,  as  they 
are  for  certain  purposes  separate.  The  trustee  and  credi- 
tor under  the  deed  of  trust  are  purchasers  for  value. 
Weinberg  \.  Rempe^  15  W.  Va.,  831;  Duncan  v.  Custard^  24 


88  Turk  v,  Skiles  ei  aL  [45 

W.  Va.,  731.  They  are,  under  said  deed,  assignees  of  the 
lien  first  in  time  over  Turk,  and  take  preference  over  him, 
and  gfave  first  notice  of  assigfnment  to  debtor,  and  before 
Turk's  assig-nment;  but  notice  is  not  at  all  material. 
Tingle  v.  Fisher,  20  W.  Va.,  498.  Thus,  I  think  Baldwin 
has  preference  over  Turk's  vendor's  lien. 

Next  comes  the  queston,  has  Turk  a  vendor's  lien  as 
against  Mrs.  Skiles?  I  think  not,  because  the  deed  of 
trust  conveys  the  land  upon  three  trusts  specified  in  it, 
namely:  (1)  Out  of  the  proceeds  of  sale  in  default  of  pay- 
ment to  pay  costs  of  executing  the  trust;  (2)  to  pay  Bald- 
win's debt;  (3)  to  pay  the  balance  to  Mrs.  Skiles,— ^this 
third  purpose  of  trust  operating  to  discharge  the  lien  as  to 
Mrs.  Skiles  whether  under  the  doctrine  of  release,  merger, 
or  estoppel  a  court  of  equity,  in  its  desire  to  execute  the 
intent,  will  not  be  particular  in  saying.  Apperson  had  a 
mo4sy  demand  charged  on  the  land.  His  deed,  importing 
by  its  seal  consideration,  directs  that  money  to  go  to  Mrs. 
Skiles.  Can  he  or  his  assignee  claim  it  against  that  deed? 
And  here  is  a  union  in  one  person,  Mrs.  Skiles,  of  the 
land  and  the  charge.  Is  not  this  a  merger  of  the  debt? 
'*A11  inferior  estates  are  derived  out  of  the  fee  simple,  so 
that  whenever  a  particular  estate,  or  limited  interest  in 
land,  vests  in  the  person  who  has  the  fee  simple  in  land, 
such  particular  estate  or  interest  is  immediately  drowned 
or  merged  in  it,  upon  the  principle  that  omne  majtis  con- 
tinet  in  se  minus.  Where  a  sum  of  money  is  charged  on 
real  estate,  which  comes  to  the  person  entitled  to  the 
money  in  fee,  the  charge  is  merged."  1  Lomax,  Dig.,  13. 
The  same  result  follows  where  the  right  to  money  charged 
on  the  land  comes  to  the  owner  in  fee  of  the  land.  A  quit- 
claim deed  from  mortgagee  to  mortgagor  releases  the 
debt.  1  Jones,  Mortg.  §  972.  '*The  strict  rule  of  law  is 
that,  when  the  ownership  of  the  mortgage  debt  and  title 
to  the  land  become  vested  in  the  same  person,  the  mort- 
gage is  thereby  merged  and  extinguished."  "The  union 
of  title  to  property,  and  the  ownership  of  a  judgment 
which  is  a  specific  lien  on  the  particular  property,  in  the 
same  person,  will  merge  and  extinguish  the  judgment." 
IS  Am.  &  Eng.  Enc.  Law,  321,  334.  **When  a  greater  and 
less  estate  meet  in  the  same  person,  without  intermediate 
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estate,  the  less  at  once  merg-es  in  the  greater.'*  James 
V.  Morey^  14  Am.  Dec,  475.  Conveyance  by  mortgagee  is 
an  assignment  of  the  mortgage,  and  passes  mortgagee's 
interest.  ////;//  v.  //>/;//,  25  Am.  Dec,  410.  As  a  plain 
matter  of  intent,  did  not  Apperson  design  what  we  would 
call  in  common  parlance  a  '^release"  of  the  lien  to  Mrs. 
Skiles?  He  could  not,  by  assignment  to  Turk,  afterwards 
retract  this  act  working  the  merger  or  release,  and  revive 
the  lien.  It  would  not  do  to  say  that  a  release  of  a  lien 
must  be  recorded.  Code,  chapter  76,  says  it  may  be  re- 
corded, but  does  not,  as  in  the  case  of  the  statute  requir- 
ing deeds  to  be  recorded,  render  it  null  if  not  recorded. 
It  is  merely  a  recorded  receipt,  designed  to  manifest  by 
record  the  cessation  of  a  lien  of  record,  and  its  more  par- 
ticular oJ0&ce  is  to  revest  title,  which  it  was  doubtful 
whether  mere  payment  would  do  before  that  act,  in  cases 
of  mortgages  and  deeds  of  trust.  To  show  that  this  posi- 
tion is  correct,  see  the  declaration  of  section  7,  that  the 
chapter  shall  not  impair  any  deed  of  release  or  writing  dis- 
charging any  lien  executed  before  or  after  that  chapter's 
enactment.  So  far  from  declaring  the  release  void  if  not 
recorded,  it  declares  it  still  operative  though  not  recorded. 
It  only  adds  strength  to  all  this  to  say  that  Durbin  became 
purchaser  under  a  sale  under  the  deed  of  trust,  before  the 
trustee  was  made  a  party,  and  has  a  deed  and  is  a  pur- 
chaser for  value,  not  to  be  disturbed  by  a  court  of  equity. 

A  question,  then,  arises  whether,  though  there  is  no  ven- 
dor's lien,  there  is  a  debt  arising  from  the  bonds  given  by 
Mrs.  Skiles  creating  a  debt  which  a  court  of  equity  may 
charge  on  this  land  as  Mrs.  Skiles'  separate  estate,  as  in 
the  ordinary  case  of  a  married  woman's  debt,  on  the  prin- 
ciple that  the  lien  and  bond  are  distinct  things,  that  though 
the  lien  be  gone  by  release,  the  debt  yet  exists.  Smith  v. 
Railroad  Co,,  33  Grat.,  621;  3  Pars.  Cont.,  99.  But  this 
would  seem  unreasonable, — to  say  that  it  was  the  intent  of 
Apperson  to  release  the  land  from  the  lien,  and  then  turn 
around  and  hold  this  same  land  liable  to  the  same  debt, 
thus  allow^ing  the  theory  of  the  separate  existence  of  the 
debt  to  overrule  the  intention  of  the  parties. 

Next,  as  to  title  of  the  purchaser.  -The  title  of  the 
purchaser,  Tyree,  having  fallen  with  the  reversal  of  the 
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former  decree,  he  cannot  be  reimbursed,  if  he  has  paid,  to 
the  prejudice  of  the  creditor  and  Mrs.  Skiles,  as  his  money 
did  not  go  to  pay  liens  having  precedence  over  them;  but 
he  is  entitled  to  be  placed  in  s/a/u  quo  by  having-  his  money, 
so  far  as  paid,  repaid  by  the  commissioner,  and  any  pur- 
chase-money notes  gfiven  by  Tyree  canceled.  Decree 
affirmed. 

Affirmed, 


CHARLESTON. 
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Submitted  June  14,  1897— Decided  April  22,  1898. 

Rks  Ad  judicata — Decree — Review  on  Appeal, 

When  a  decree  is  entered  reserving-  the  rig-ht  to  any  party  to 
further  litig-ate  any  matter  in  controversy  in  the  suit,  such 
reservation  may  be  reviewed  on  appeal  by  any  party  prejudiced 
thereby,  and  if  no  appeal  is  taken,  such  reservation  becomes  res 
adjudicata,  and  cannot  be  called  in  question  by  any  party  in 
any  other  suit  or  proceeding-,     (p.  97). 

Decree. 

A  decree  is  conclusive,  as  to  the  existence  or  nonexistence  of 
every  fact  on  which  it  depends,  upon  the  parties  to  the  suit  and 
those  claiming  through  them.     (p.  98). 
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3.  Landlord  and  Tenant — Lease — Estoppel. 

Where  a  person  claiminj^  title  takes  a  lease  of  the  same  land 
under  a  different  title,  in  the  absence  of  fraud  or  mistake,  he  is 
estopped  to  deny  his  landlord's  title  or  possession,     (p.  103). 

4.  Adverse  Title — Estoppel, 

If  a  person  owning*  aii  adverse  title  to  land  represents  such  title 
as  bad  and  the  title  of  another  as  good,  and  advises  innocent  per- 
sons to  purchase  under  the  latter  title,  and  they  do  so  by  reason 
of  his  representations,  he,  and  those  claiming*  under  him,  will  be 
estopped  from  setting  up  his  title  adversely  to  such  purchasers, 
whether  it  be  good  or  bad.     (p.  104). 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  Georg-e  Bodkin  and  others  agfainst  Georgfe  J. 
Arnold  in  ejectment.  From  an  order  setting*  aside  a  ver- 
dict for  plaintiffs  and  granting-  a  new  trial,  they  bring* 
error. 

Reversed. 

Dayton  &  Dayton  and  Morrison  Corley,  for  plaintiffs 
in  error. 

Geo.  J.  Arnold  and  W.  E.  Raymond,  for  defendant  in 
error. 

Dent,  Judge: 

On  the  23d  day  of  September,  1890,  a  jury  rendered  a 
verdict  in  favor  of  Georg-e  Bodkin  and  John  P.  Bodkin, 
plaintiffs,  in  an  action  of  ejectment  instituted  in  the  circuit 
court  of  Braxton  County,  ag'ainst  George  J.  Arnold,  de- 
fendant. On  his  motion  the  circuit  court  set  aside  the 
verdict,  and  awarded  the  defendant  a  new  trial.  Plain- 
tiffs obtained  a  writ  of  error  to  this  Court.  The  following* 
is  a  statement  of  the  case  and  the  errors  assig'ned  adopted 
from  the  petition: 

*'On  the  8th  day  of  September,  1824,  Daniel  Stringer 
secured  a  patent  on  two  thousand  acres  of  land  in  what 
was  then  Lewis  County,  now  Braxton  County.  On  Sep- 
tember 25,  1828,  he  conveyed  this  land  to  Camden  &  Por- 
ter, trustees,  to  secure  certain  debts.  On  December  1, 
1834,  Camden,  trustee,  sold  this  land  to  Samuel  Merchant, 
and  conveyed  it  to  him  on  the  9th  day  of  November,  1839. 
Merchant  appointed  Camden  his  agent,  and  as  such  agent. 
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on  the  13th  day  of  April,  1843,  Camden  leased  the  land  to 
Andrew  Hogg's,  Sr.,  tor  three  years.  Other  leases  were 
made  under  this  Merchant  title,  one  to  Thomas  Roby,  and 
it  is  insisted  one  was  made  to  David  Alkire,  in  1849,  or  1850, 
from  Camden,  as  agent  for  Merchant.  While  in  posses- 
sion of  said  land  as  Merchant's  tenant,  the  said  David 
Alkire,  without  notice  of  attornment  to  his  landlord,  on 
July  2,  1854,  entered  786  acres  of  this  2,()00-acre  tract  as 
vacant  land.  Survey  was  made  October  11,  1855,  by  him, 
and  on  July  1,  1856,  he  obtained  a  patent  for  this  786  acres, 
and  continued  to  reside  on  it,  he  and  his  sons  and  son-in- 
law,  until  about  1859,  when  he  conveyed,  by  deed  dated 
December  5,  1859,  said  786  acres  to  Andrew  Boggs,  Jr., 
but,  knowing  that  such  title  was  defective,  Boggs,  Jr., 
did  not  have  his  Alkire  deed  recorded,  and  in  the  fall  of 
1860,  took  from  Camden,  agent  for  Merchant,  a  lease  for 
the  whole  2,000-acre  tract,  which  included  this  786  acres, 
for  a  period  of  two  years,  and  remained  in  possession 
under  said  lease  until  the  6th  day  of  September,  1865, 
when  he  attempted  to  convey  the  786  acres  under  the 
Alkire  patent  to  petitioner  George  Bodkin  and  N.  G.  Mundy 
in  exchange  for  a  tract  of  725  acres  in  Upshur  County, 
which  they  by  written  contract  agreed  to  convey  to  him, 
and  petitioner  George  Bodkin  was  put  in  possession-  of 
the  786-acre  tract  in  Braxton.  Shortly  after,  Camden,  as 
agent  for  Merchant,  demanded  of  petitioner  George  Bod- 
kin to  quit  the  possession  of  said*  land  or  become  Mer- 
chant's tenant.  Petitioner  George  Bodkin  refused  to  sur- 
render, and  thereupon  suit  was  instituted  in  ejectment  in 
the  United  States  district  court  of  the  state  by  Merchant, 
a  nonresident,  to  recover  such  possession.  After  notice 
was  served,  petitioner  George  Bodkin  and  said  N.  G. 
Mundy,  in  the  spring  of  1870,  met  Boggs,  Jr.,  on  this  land 
in  Braxcon,  called  his  attention  to  the  suit  of  Merchant's, 
and  asked  him  to  defend  the  same.  This  he  absolutely 
refused  to  do,  admitting  that  his  title  to  the  land  was 
not  good,  and  that  the  Merchant  title  was  the  better  one, 
and  he  advised  petitioner  George  Bodkin  and  Mundy  to 
make  the  best  compromise  they  could  with  Camden,  agent 
for  Merchant,  characterizng  his  own  title  as  *not  worth  a 
damn,' and  it  was  thereupon  agreed  that  the  exchange  of 
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this  786  acres  for  the  725  acres  in  Upshur  should  be  re- 
scinded, and  that  petitioner  George  Bodkin  should  g^ive  to 
Boggs,  Jr.,  a  horse  valued  at  $105  to  pay  him  his  expenses 
in  moving  to  and  from  said  725-acre  tract  in  Upshur.  He 
did  move  off,  and  petitioner  George  Bodkin  did  give 
him  the  horse.  The  defense  of  the  ejectment  in  the  fede- 
ral court  was  abandoned,  and  the  said  N.  G.  Mundy,  on 
behalf  of  himself  and  the  petitioner  George  Bodkin,  his 
fatber-in-law,  purchased  and  took  conveyance  on  October 
20,  1870,  of  this  tract  of  786  acres,  from  Camden,  attorney 
in  fact  for  Merchant.  In  the  deed  to  Bodkin  and  Mundy 
from  Boggs,  Jr.,  for  the  786  acres  of  land,  Boggs,  Jr.,  re- 
served a  lien  on  it  to  idemnify  him  for  any  liens  against  or 
defects  of  title  to  the  725  acres  gotten  by  him  in  the  ex- 
change. In  the  spring  of  1876,  William  H.  Boggs  secured 
from  Boggs,  Jr.,  some  kind  of  an  assignment  by  parol  con- 
tract of  this  lien,  and  in  February,  1881,  suit  was  insti- 
tuted in  chancery  in  the  name  of  said  William  H.  Boggs 
against  petitioner  George  Bodkin  and  M.  G.  Mundy,  and 
the  administrator,  widow,  and  heirs  of  Boggs,  Jr.,  to  com- 
pel said  Bodkin  and  Mundy  to  have  said  contract^  by  their 
election,  whereby  said  exchange  of  lands  was  madd,  either 
rescinded  or  specifically  performed  on  their  part;  and  in 
the  bill  and  three  amended  bills  filed  in  the  cause  the 
facts  are  set  forth  in  minute  detail,  substantially  as  given 
above.  In  the  meantime,  the  said  N.  G.  Mundy,  by  deed 
dated  June  9,  1877,  had  conveyed  to  petitioners,  George 
Bodkin  and  John  P.  Bodkin,  jointly,  his  half  interest  in  the 
land,  and  said  petitioners  answered  said  bills  in  said  chan- 
cery cause,  setting  forth  the  verbal  rescission  of  the  con- 
tract of  the  exchange  with  Boggs,  Jr.,  and  the  purchase  by 
them  afterwards,  of  the  Merchant  title,  and  that  they  were 
holding  under  said  Merchant  title;  and  insisting  that,  inas- 
much as  the  contract  had  long  since  been  rescinded,  it 
could  not  be  specifically  enforced,  and  that  the  bills  should 
be  dismissed.  On  May  3,  1887,  a  decree  was  entered  in 
the  circuit  court  of  Braxton  County  in  said  chancery 
cause,  which  adjudged  that  the  plaintiff  William  H.  Boggs 
therein  was  entitled  to  a  rescission  of  the  contract  of  ex- 
change made  by  his  father,  Boggs,  Jr.,  and  Bodkin  and 
Mundy,  and  to  a  cancellation  of  the  deed  made  by  said 
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Bogg's,  Jr.,  to  therti,  and  furtherg-iving-a  writ  of  possession 
to  him  ag-ainst  petitioners  for  the  possession  of  the  786 
acres,  and  awarding  costs  against  thein  in  favor  of  the  said 
plaintiff.  But  to  this  decree  this  express  reservation  is 
made:  'But  it  is  provided  that  this  decree  shall  not  preju- 
dice the  right  of  the  said  defendants  Bodkin  to  assert  or 
maintain  their  right  and  title,  if  any  they  have,  to  the  786 
acres  of  land  aforesaid,  derived  by  them  or  either  of  them 
from  or  under  Samuel  Merchant,  in  any  suit  or  proceed- 
ing in  which  it  may  be  involved.'  From  this  decree  an 
appeal  was  taken  by  petitioners  to  this  Court,  and  on  the 
27th  day  of  June,  1889,  it  was  affirmed.  See  Boggs  v. 
Bodkin,  32  W.  Va.,  566,  (9.  S.  E.  891).  Under  and  by 
virtue  of  the  express  reservation  in  said  degree  permit- 
ting petitioners  to  assert  their  right  under  the  Merchant 
title,  which  had  been  purchased  by  them,  they,  as  soon  as 
deprived  of  possession  under  said  decree,  instituted  this 
action  of  ejectment  against  the  defendant  George  J. 
Arnold,  to  whom  it  had  been  conveyed  by  the  said  William 
H.  Boggs  almost  immediately  after  the  decision  of  this 
Court  was  rendered,  and  Edward  Watson,  his  tenant. 
PetitioA^s'  declaration  was  filed  at  the  August  term, 
1890.  A  motion  was  made  to  quash  the  notice  by  the  de- 
fendant at  the  same  term.  Issue  was  made  by  plea  in  va- 
cation; again,  on  the  24th  of  November,  1890,  in  court;  and 
also  on  the  7th  day  of  January,  1892,  in  court.  On  said 
last  day  a  jury  was  impaneled,  to  which  the  evidence  was 
submitted,  and  a  partial  argument  of  the  case  was  made  by 
counsel,  and  various  instructions  were  asked  by  petition- 
ers; but  the  court,  having  reached  the  conclusion  that  peti- 
tioners' right  under  said  Merchant  title  was  adjudicated, 
notwithstanding  said  reservation  by  the  decree  in  said 
chancery  cause,  cut  short  the  argument  of  counsel,  refused 
to  give  any  of  the  instructions  asked  by  petitioners, 
and  gave  an  instruction  vor  the  defendant  substantially 
directing  the  jury  to  find  for  the  defendant  because  of  said 
adjudication  aforesaid.  In  this  condition  the  jury  were 
sent  to  their  room,  and  soon  returned  with  a  verdict  for 
the  plaintiffs  in  said  action,  whereby  they  found  for  peti" 
tioners,  by  metes  and  br»unds,  the  seven  hundred  and 
eighty-six  acres  of  land;  and  th^reipon,  oi  the  13th  day  of 
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January,  1892,  the  said  court  below  rendered  the  judge- 
ment complained  of,  and  set  aside  said  verdict  on  motion 
of  said  defendant,  and  granted  him  a  new  trial;  to  which 
action  of  the  court  plainti£Fs  filed  their  bill  of  exceptions, 
apd  had  the  facts  certified.  The  defendant,  after  the  said 
verdict  was  set  aside,  on  his  part  filed  some  fourteen  bills 
of  exception  to  ruling's  of  the  court  made  in  said  trial,  and 
caused  them  to  be  made  part  of  the  record.  Plaintiffs 
assig^n  the  following-  errors  to  their  prejudice:  First.  It 
was  error  to  refuse  to  g-ive  to  the  jury  the  seven  several 
instructions  asked  for  by  petitioners,  and  set  forth  in  peti- 
tioners' first  bill  of  exceptions.  Second.  It  was  clear  ' 
error  on  the  part  of  the  court  below  to  g-ive  on  behalf  of  the 
defendant  the  instructions  set  forth  in  petitioners'  second 
bill  of  exceptions,  holding-  an  adjudication  of  the  Merchant 
title  by  said  decree  in  said  chancery  cause,  in  the  face  of  ' 
said  decree's  express  reservation  that  it  was  not  so  adju- 
dicated. Third.  It  was  error  for  the  court  below  to  re-  I 
fuse  to  admit  the  record  of  the  Stringer  patent  as  set  forth 
in  bill  of  exceptions  No.  3.  Fourth.  It  was  clear  error 
for  the  court  below,  upon  the  evidence  and  the  law,  to  set 
aside  the  verdict  found  by  the  jury  in  favor  of  your  petition- 
ers, and  award  to  the  defendant  a  new  trial,  and  your  peti- 
tioners earnestly  insist  that  they  are  entitled  to  have  said 
order  set  aside  and  judgment  rendered  by  this  Court  upon 
said  verdict  for  the  said  land." 

This  is,  without  material  difference,  the  same  statement 
of  the  case  made  by  Judge  Grekn,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Boggs  v.  Bodkin^  32  W.  Va., 
566,  (9  S.  E.  891),  except  some  additional  matters  are 
added,  including  the  assignment  of  errors. 

The  errors  in  the  first,  second,  and  third  assignments 
are  not  proper  for  the  consideration  of  the  Court  on  a  mo- 
tion to  enter  up  a  judgment  on  the  verdict  of  the  jury,  as 
they  proved  to  be  harmless  error;  but  they  would  have 
been  proper  on  a  motion  to  set  aside  the  verdict,  if  it  had 
been  for  the  defendant. 

The  last  assignment,  being  for  the  error  of  the  court  in 
setting  aside  the  verdict  of  the  jury,  raises  the  real  merits 
of  the  controversy,  being  the  question  of  res  adjudicata. 
The  defendant   insisted    that   the  decree  in  the  case  of 
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Boggs  V.  Bodkin  was  a  final  adjudication  of  the  matters 
at  issue  in  this  action,  and  that  the  reservation  of  rig-hts 
in  said  decree  was  coram  non  Judice,  and  therefore  void, 
and  the  circuit  court  so  instructed  the  jury,  but  it  disre- 
garded the  instruction,  and  found  for  the  plaintiffs.  The 
law  of  res  adjudicaia  is  laid  down  in  the  case  of  Rogers  v. 
Rogers,  37  W.  Va.,  407,  (16  S.  E.  633):  '*An  adjudication 
by  a  court  having  jurisdiction  of  the  subject-matter  and 
the  parties  is  final  and  conclusive,  not  only  as  to  the  mat- 
ters actually  determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  as  incident  thereto 
and  coming  within  the  leg-itimate  purview  of  the  subject- 
matter  of  the  action.  It  is  not  essential  that  the  matter 
should  have  been  formally  put  in  issue  in  a  former  suit,  but 
it  is  sufficient  that  the  status  of  the  suit  was  such  that  the 
parties  might  have  had  the  matter  disposed  of  on  its 
merits.  An  erroneous  ruling  of  the  court  will  not  pre- 
vent the  matter  from  being  res  adjudicatay     Bank  v.  Havs^ 

37  W.  Va.,  476,  (16  S.  E.  561);  Sayre's  Adm'rw  Harpold, 
33  W.  Va.,  553,  (11  S.  E.  16).  It  must  be  an  adjudication 
on  the  merits.  The  dismissal  of  a  suit  without  prejudice, 
or  for  want  of  jurisdiction,  or  any  other  cause  that  does 
not  determine  the  questions  raised  by  the  pleadings,  is 
not  an  estoppel.      Wanzer  v.  Sclf^  30  Ohio  St.,  378;  Lang  v. 

Waring  60  Am.  Dec,  533;  Crews  v.  Clcghorn,  13  Ind.,  438; 
Thurston  v.  Thiirstony  99  Mass.  39.  ** Accordingly,  it  is 
the  general  practice  in  this  country,  when  a  bill  in  equity 
is  dismissed  without  a  consideration  of  the  merits,  for  the 
court  to  express  in  its  decree  that  the  dismissal  is  without 
prejudice.  The  omission  of  the  qualification,  in  a  proper 
case,  will  be  corrected  on  appeal.''  Durant  v.  Essex  Co.^ 
7  Wall.,  109.  "When  a  decree  on  its  face  appears  to  be  a 
dismissal  on  its  merits,  and  the  court  has  not  considered 
the  merits,  it  on  appeal  will  be  reversed,  and  the  case  will 
be  remanded,  with  directions  to  the  lower  court  to  enter  a 
decree  dismissing  the  bill  without  prejudice  to  the  plain- 
tiff to  bring  any  proper  suit."  Miles  v.  Caldwell,  2  Wall., 
45;  Hughes  v.  (\  6.,  4  Wall.,  232;  Barney  v.  City  of  Balti- 
fuore,  6  Wall.,  289.  In  this  Court,  without  remanding,  the 
decree  would  be  corrected.      Van  Dorn  v.  Lewis   Co.    Ct.^ 

38  W.  Va.,  267,  (18  S.  E.  579). 
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The  same  rule  applies  to  a  defendant  who  sets  up  affirm- 
ative matter  in  defense  of  a  suit  against  him.  If  the  court 
dismisses  him  as  to  such  matter  without  prejudice,  it  is 
not  an  adjudication  on  the  merits,  so  far  as  such  defense 
is  concerned,  and  he  has  the  right  to  institute  any  neces- 
sary suit  to  obtain  snch  adjudication.  And  if  the  court 
decides  such  cause  without  considering  the  affirmative 
matter,  and  without  preserving  his  rights  as  to  the  same, 
he  may  appeal,  and  have  the  decree  reversed  for  this  cause 
alone.  And  if  the  court  does  consider  the  case  on  the 
merits,  and  finally  determines  it,  and  yet  reserves  a  right 
to  either  party  to  continue  the  litigation  in  a  different 
form,  this  would  be  appealable  matter,  which  would  be  cor- 
rected, on  appeal  by  the  party  prejudiced  thereby.  And 
if  the  party  in  the  latter  case  fails  to  appeal,  he  is  bound  by 
the  reservation  in  the  decree,  even  though  it  should  be  er- 
roneous, as  it  is  an  adjudication  by  the  court  that  for  some 
reason  it  has  not  jurisdiction  of  the  "matter  reserved  to  the 
defendant  and  therefore  sends  him  to  another  and  differ- 
ent tribunal.  When  a  court  decides  a  jurisdictional  ques- 
tion, either  for  or  against  the  right,  its  decision  is  review- 
able; but,  if  the  party  prejudiced  thereby  fails  to  have  such 
decision  reversed,  it  becomes  res  adjudicata  as  to  him, 
and  he  can  never  afterwards  be  heard  to  sav  that  it  is 
erroneous. 

In  the  case  of  Adams  v.  Alkirc,  20  W.  Va.,  486,  Judge 
Snyder  savs:  "Nor  can  said  deed  be  relied  on  as  an 
estoppel  against  the  defendants  in  said  suit,  because  the 
decree  directing  the  deed  to  be  made  expressly  orders  that 
it  shall  be  without  prejudice  to  any  title  or  claim  of  the  de- 
fendants to  said  land.'*  And  in  the  case  of  Thorn  v. 
Phares,  35  W.  Va.,  771,  (14  S.  E.  399),  Judgk  Holt,  says: 
"The  court,  under  our  statute,  could  and  ought  to  have 
settled  this  controversy,  but  for  some  good  reason  the 
court  declined  to  do  so,  and  closed  the  decree  as  follows: 
'And  this  decree  is  to  be  without  prejudice  to  the  right 
and  title  of  George  Thorn  to  all  or  any  part  of  the  three 
hundred  acres  herein  alloted  the  said  William  Phares,  and 
in  any  controversy  therefor  that  may  properly  be  had  be- 
tween the  said  claimants."  In  this  state  of  facts, 
to  take   awav   a  man's  ownership  of    land,  *    *     *    who 
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never  had  his  day  in  court,  except  in  a  suit  in  which  his 
rig-ht  and  title  is  expressly  saved  to  him,  and  to  be  without 
prejudice  who  is  in  visible  ownership,  yet  comes  promptly 
Into  the  proper  court  seeking  the  right  thus  saved,  such  a 
denial,  if  well  founded,  must  be  based  upon  some  fact  of 
rare  occurrence." 

In  the  suit  of  Boggs  v.  Bodkin  the  following  reservation 
was  made:  **Provided,  that  this  decree  shall  not  preju- 
dice the  right  of  the  said  defendants  Bodkin  to  assert  or 
maintain  their  right  and  title,  if  any  they  have,  to  the  786 
acres  of  land  aforesaid,  derived  by  them,  or  either  of  them, 
from  or  under  Samuel  Merchant,  in  any  suit  or  proceeding- 
in  which  it  mav  be  involved."  This  reservation  was 
made,  no  doubt,  under  the  law  that  a  court  of  equity  wall 
not  settle  titles  to  lands.  Crcsap  v.  Kcmblc,  26  W.  Va., 
603.  But,  whatever  may  have  been  the  reason,  it  plainly 
shows  that  the  cause,  as  to  the  then  defendants'  (now 
plaintiffs')  title,  under'  Samuel  Merchant,  was  not  deter- 
mined on  the  merits,  and  therefore  is  no  adjudication,  and 
cannot  be  pleaded  in  bar  to  any  other  suit  which  it  is  in- 
volved. If  the  plaintiff  in  said  chancery  cause  was  ag- 
grieved by  this  reservation,  he  had  the  right  to  have  had 
it  reviewed  on  appeal,  and  the  defendants,  if  they  had  con- 
sidered themselves  aggrieved  by  the  reservation,  and  that 
their  title  was  established  beyond  dispute  or  controversy, 
had  the  right  to  have  had  the  same  corrected  on  appeal; 
but,  on  looking  at  their  petition  for  appeal,  we  find  that 
they  made  no  special  point  as  to  the  reservation  being  pre- 
judicial to  them,  and,  if  they  did,  the  Court  of  Appeals 
affirmed  the  decree,  thus  affirming  the  action  of  the  circuit 
court  in  declining  to  pass  on  defendants*  title,  and  reserv- 
ing their  right  to  future  litigation,  and  thereby  this  reser- 
ervation  became  res  adjudicata,  and  cannot  now  be  ques- 
tioned by  the  then  plaintiff  and  those  claiming  under  him, 
even  though  the  decree  and  its  subsequent  affirmation  may 
have  been  erroneous.  The  defendant  in  his  brief  says: 
"It  must  be  conceded  that  the  court  settled  some  point  in 
entering  a  decree  rescinding  the  contract  of  exchange 
made  with  Bodkin  and  Mundy  by  Boggs,  and  cancelling* 
the  deed."  This  is  undoubtedly  true,  and  it  devolves  upon 
us  to  ascertain  what  points  were  settled. 
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In  Herm.  Estop.  §  279,  we  find  it  laid  down  that,  *'in  or- 
der that  a  decree  in  one  suit  shall  be  conclusive  in  another, 
it  must  appear  with  reasonable  certainty  that  the  question 
in  the  record  was  litigated  and  decided  in  the  first."  And 
inFreem.  Judgm.  §  257:  *'Every  point  which  has  been 
either  expressly  or  by  necessary  implication  in  issue, 
which  must  necessarily  have  been  decided  in  order  to  sup- 
port the  judgment  or  decree,  is  concluded."  *'lf  a  judg- 
ment necessarily  determines  a  particular  fact,  that  deter- 
mination is  conclusive,  and  in  all  subsequent  actions  be- 
tween the  same  parties  requires  the  same  fact  to  be  deter- 
mined the  same  way."  To  ascertain  what  points  or  facts 
are  determined  by  the  judgment  or  decree,  as  the  rule  ap- 
plies "to  both  alike,  and  which  are  concluded  thereby,  we 
must  resort  to  the  record,  the  opinion  of  the  court,  and 
sometimes  to   parol  testimony.     Freem.   Judgm.  §  §  272- 

/5. 

The  plaintiff  in  the  chancery  cause  of  Boggs  v.  Bodkin 
prayed  for  the  enforcement  or  rescission  of  a  certain  con" 
tract  of  exchange,  and  in  the  latter  case  for  the 
cancellation  of  a  certain  deed.  Defendants  denied  the 
right  of  enforcement  or  specific  execution,  because  the 
grantor  in  the  controverted  deed  had  not  title  to  the  land 
at  the  time  of  the  conveyance,  but  held  under  lease  from  a 
different  title,  under  which  defendants  then  claimed.  On 
consideration,  the  circuit  court  decreed  that  '*the  court 
being  of  opinion  that  the  plaintiff  is  entitled  to  a  rescission 
of  the  contract  of  exchange  of  lands  made  by  Andrew 
.  Boggs  with  George  Bodkin  and  N.  (i.  Mundv,  whereby  the 
said  Andrew  Boggs  exchanged  786  acres  of  land  in  the  bill 
mentioned  for  725  acres  of  land  in  the  bill  mentioned,  and 
to  a  cancellation  of  the  deed  made  by  the  said  Andrew 
Boggs  to  the  defendants  George  Bodkin  and  Nimrod  G. 
Mundy,  dated  the  6th  day  of  September,  18f)5,  it  is  there- 
fore adjudged,  ordered,  and  decreed  that  the  contract  of 
exchange  and  deed  aforesaid  be,  and  are  hereby,  rescin- 
ded, canceled,  and  annulled,  and  that  the  defendants 
George  Bodkin  and  John  P.  Bodkin  do  surrender  to  plain- 
tiff the  possession  of  the  786  acres  of  land  described  in  the 
said  deed,  and  a  writ  of  possession  is  awarded  the  plain- 
tiff to  cause  him  to  have  possession  thereof."     This   was 
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the  conclusion  of  the  circuit  court  that  the  contract  ought 
not  to  be  specifically  enforced,  but  should  be  rescinded, 
which,  on  appeal,  was  affirmed. 

In  arriving-  at  this  conclusion  certain  points  at  issue  had 
to  be  determined  by  the  court,  and  they  then  became  res 
adjudicata.  Turning-  to  the  opinion  of  the  Court  as  an- 
nounced by  Judge  Green,  we  find  he  says:  **Yet  in  1860 
said  Andrew  Bog-gs  took  a  lease  of  the  whole  2,000-acre 
tract,  including  this  786  acres  which  had  been  patented  to 
David  Alkire,  from  Samuel  Merchant,  claiming  under  the 
Stringer  title;  and  if  he  had  any  adverse  possession  under 
the  Alkire  title,  which  commenced  in  1854,  this  hostile  pos- 
sesion was  broken  up  by  his  claim  as  lessee  under  the 
Stringer  title  in  1860  and  afterwards."  Further  down  on 
the  same  page  he  says:  "This  title,  if  not  actually  worth- 
less, was  at  least  so  regarded  by  himself,  and  they  (the 
defendants)  ought  not  to  be  compelled  to  run  the  risk  of 
having  this  786-acre  tract,  when  it  appears  that  said  An- 
drew Boggs,  who  ought  to  know  the  character  of  his  title, 
obviously  regarded  this  risk  as  so  great  that  he  thought 
the  loss  of  it  by  them  almost  a  certainty."  These  ex- 
tracts show  the  manner  in  which  the  court  reached  the 
conclusion  not  to  specifically  perform,  but  to  rescind,  the 
contract,  and  the  points  decided  by  them  in  so  doing. 
These  points,  at  least,  were  determined  by  them:  (1) 
That  Andrew  Boggs'  possession  at  the  time  he  executed 
the  deed  sought  to  be  canceled  was  under  the  Merchant 
lease  or  title.  (2)  That  his  own  or  Alkire's  title  was 
worthless,  and  so  regarded  by  himself.  (3)  That  in  re- 
storing him  to  possession  it  was  to  the  possession  held 
under  the  Merchant  lease.  Under  section  7,  chapter  71, 
Code,  the  only  interest  that  the  grantees  took  by  virtue  of 
the  deed  from  Andrew  Boggs  was  his  right  to  possession 
under  the  Merchant  lease,  which  was  the  only  right  or  in- 
terest in  said  real  estate  which  the  grantor  *'could  lawfully 
convey  or  assure;"  and  the  court,  in  canceling  the  deed, 
could  only  restore  him  to  the  right  or  interest  that  passed 
thereby.  (4)  And  that,  so  far  as  the  Merchant  title  was 
drawri  in  question  by  the  pleadings,  it  was  fully  recog- 
nized and  established  bevond  controversy. 

The  reservation  in  the  decree  is  not  that  the  validity  of 
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the  Merchant  title  may  be  ever  drawn  in  question,  but  that 
the  defendants'  rig-hts  which  they  assert  as  to  having  pur- 
chased the  Merchant  title  may  be  further  litigated.  It  is 
their  ownership  under,  and  not  the  Merchant  title  itself, 
that  is  the  subject  of  the  reservation. 

The  only  question  in  issue  left  undisposed  of  by  the  de- 
cree was  whether  the  plaintiff  or  defendaats  were  entitled 
to  possession  under  the  Merchant  title,  and  the  court  re- 
stored this  possession  to  the  plaintiff,  but  reserved  to  the 
defendants  the  right  to  further  litigate  this  issue;  and  in 
restoring  the  plaintiff  to  possession  as  the  tenant  of  Mer- 
chant, if  defendants  should  thereafter  establish  that  they 
were  the  lawful  owners  of  the  Merchant  title,  thereupon 
they^  would  become  the  landlords  and  plaintiff  their  tenant. 
That  these  were  the  adjudications  of  the  court  is  beyond 
all  question,  and  we  cannot  inquire  into  their  wisdom  or 
legality,  but  we  are  bound  by  them  as  questions  forever 
at  rest,  and  notopen  to  future  litigation  between  the  parties 
or  those  in  privity  with  or  claiming  under  them.  Such 
being  the  truth,  there  can  be  no  hesitation  in  holding  that 
the  circuit  court  erred  in  giving  the  instruction  asked  by 
the  defendant  in  this  present  ejectment  suit,  and  also 
erred  in  setting  aside  the  verdict  of  the  jury,  if  there  were 
no  other  grounds  for  so  doing,  which  remains  for  us  to  in- 
quire. 

The  defendant  reserved  a  large  number  of  exceptions 
during  the  progress  of  the  trial,  none  of  which  is  it  neces- 
sary to  specially  notice,  if  the  undisputed  facts  and  legit- 
imate evidence  sustain  the  verdict  of  the  jury.  As  soon  as 
the  plaintiff  in  the  chancery  cause,  or  those  claiming  under 
him,  were  restored  to  possession  of  the  property  in  con- 
troversy, they  began,  in  dereliction  of  the  rights  of  their 
landlord,  to  assert  and  set  up  an  adverse  possession  under 
the  Alkire  title,  and  thereby  terminated  the  tenancy,  and 
gave  the  landlord  the  right  to  demand  a  restoration  of  the 
possession.  Plaintiffs  then  instituted  this  action  of  eject- 
ment against  this  defendant  in  possession  and  claiming  ad- 
versely. It  is  now  the  settled  law  in  this  State  that  it  is 
only  necessary  for  the  plaintiff,  to  maintain  the  issue  on 
his  part,  to  show  that  he  had  exclusive  possession  of  the 
property  in  controversy  for  the  period  of  ten  years  under 
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color  of  title  at  the  time  he  was  dispossessed  thereof  by  the 
defendant.  S-ivaiui  v.  riiaycr,  36  W.  Va.,  46,  (14  S.  E.  423); 
Ket'chum  v.  Spnrhck,  34  W.  Va.,  597,  (12  S.  E.  832);  Duffs, 
Good,  24  W.  Va.,  682;  Core  v.  Faubch  24  W.  Va.,  238.  The 
plaintiffs  complied  with  this  law  by  producing-  in  evidence 
the  deed  from  G.  D.  Camden,  ag-ent  for  Samuel  Merchant, 
to  N.  (;.  Mundy,  dated  the  20th  of  October,  1870,  and  the 
deed  from  N.  G.  Mundy  to  John  P.  Bodkin,  dated  29th 
October,  1880,  and  deed  from  said  Mundy  to  Georg^e  Bod- 
kin and  John  P.  Bodkin,  dated  9th  of  June,  1870,  and  hav- 
ing" exclusive  possession  of  the  land  under  the  Merchant 
deed  from  the  time  it  was  executed  up  until  the  time  they 
were  dispossessed,  a  period  of  over  fifteen  years.  This 
fully  established  the  plaintiffs'  rig*ht  to  recover,  and  it  then 
devolved  on  the  defendant  to  prove  a  better  title,  and  at  the 
same  time  show  that  the  plaintiffs'  possession  was  not  ad- 
verse, actual,  visible,  c(mtinuous,  and  exclusive,  as  to  the 
title  on  which  the  defendant  relies. 

The  defendant,  to  establish  this  on  his  part,  introduced 
in  evidence  :  H)  An  entry  of  this  same  land  by  David 
Alkire,  22d  July,  1854,  and  also  plat  arid  certificate  of  sur- 
vey made  11th  October,  1855;  also  g-rant  from  the  com- 
monwealth of  Virg-inia,  dated  1st  July,  1856;  also  deed  from 
F.  W.  Holden  and  others  to  W.  H.  Bog^g-s,  October  4,  1884; 
also  a  deed  from  W.  H.  Bog-g-s  and  others  to  defendant, 
dated  3d  December,  1887.  These  were  to  establish  a  bet- 
ter title.  Then,  to  destroy  the  plaintiffs'  adverse  posses- 
sion, he  introduced  the  deed  from  Andrew  Bog-gfs,  Jr.,  to 
(yeorg-e  Bodkin  and  N.  G.  Mundy,  dated  6th  September, 
1865  for  said  land;  also  portions  of  the  record  in  the  chan- 
eery  cause  of  William  H.  Bog-g-s  ag"aiast  Georg-e  Bodkin  and 
others;  also  a  certificate  of  the  auditor  showing-  seven  hun- 
dred and  eigfhty-six  acres  of  land  assessed  on  the  land 
books  of  Braxton  County  for  the  year  1872,  and  for  the 
year  1873,  which  was  returned  as  "improperly  charg-ed,'- 
and  afterwards  returned  delinquent  for  the  non-payment 
of  taxes,  and  sold  and  purchased  for  the  State;  also  record 
of  the  ejectment  suit  of  Samuel  Merchant  ag*ainst  (xeorg-e 
Bodkin,  in  the  United  States  district  court  at  Clarksburg", 
bv  which  record  it  was  shown  that  suit  was  beg^un  on  the 
16th  day  of  September,  1869;  on  the  1st  day  of  April,"  1870, 
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defendant  appeared  and  pleaded  not  guilty;  on  the  12th  day 
of  April,  1886,  sixteen  years  thereafter,  William  H.  Bogfifs 
had  his  name  substituted  as  a  defendant  in  place  of 
(icorg^e  Bodkin,  and  on  the  6th  day  of  April,  1887,  had  the 
case  dismissed  for  want  of  security  for  costs. 

The  defendant  claimed  that  Georgfe  Bodkin  and  Nimrod 
(t.  Mundy  took  possession  of  the  land  under  the  deed  from 
Andrew  Bog^g^s,  Jr.,  to  them,  dated  the  6th  day  of  Septem- 
ber, 1865,  and  that  they  have  ever  since  held  such  posses- 
sion under  said  deed,  and,  the  Alkire  title  belonging-  to  de- 
fendant, their  possession  could  not  be  adverse  to  it.  The 
plaintiffs,  to  rebut  this,  show  that  Andrew  Boggs,  Jr., 
took  a  lease  for  this  land  from  Samuel  Merchant  through 
his  agent,  G.  Camden,  in  the  year  1860,  and  that  after  he 
deeded  the  land  to  George  Bodkin  and  Nimrod  G.  Mundy, 
and  Samuel  Merchant  brought  his  suit  in  ejectment 
against  them  in  1869,  they  notified  Andrew  Boggs,  Jr.,  of 
that  fact,  and  required  him  to  defend  it.  He  then  admit- 
ted that  his  title  was  bad»  refused  to  defend  the  suit,  the 
contract  between  them  was  canceled,  and  he  advised  them 
to  buy  of  Merchant;  that,  acting  on  his  advice  and  admis- 
sions, they  did  buy  of  Merchant,  and  took  the  deed  from 
Camden  to  Mundy  of  the  20th  of  October,  1870.  The  plain- 
tiffs insist  that  the  defendant  is  estopped  from  setting  up 
the  Alkire  title  (1)  by  the  lease  taken  under  the  Merchant 
title  by  Andrew  Boggs,  Jr.,  in  1860;  (2)  by  his  conduct  in 
refusing  to  defend  the  ejectment  suit,  and  admitting  that 
his  title  was  bad,  and  that  Merchant's  was  good,  and  advis- 
ing his  grantees  to  buy  of  Merchant.  There  are  some 
other  questions  urged,  reaching  further  back  in  time,  but,  if 
plaintiffs  are  right  in  either  of  the  two  propositions  above, 
it  is  not  necessarv  to  examine  into  matters  so  remote  from 
the  real  controversy. 

The  law  is  that,  if  one  claiming  title  to  land  takes  a  lease 
of  the  same  under  a  different  title,  he  cannot  afterwards 
deny  his  landlord's  title,  although  he  continues  to  hold 
over  after  his  lease  expires,  unless  his  landlord  haA^e  notice 
of  an  adverse  claim  by  some  act  open  and  notorious. 
Tayl.  Landl.  &  Ten.  S  ?5  89,  705-707;  Wilchcr  v.  Robertson, 
78  Va.,  602;  Campbell  \\  Fetterman,  20  W.  Va.,  398.  'It  is 
only  where  there  is  fraud  or  mistake  in  consequence  of  which 
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he  takes  a  lease  of  his  own  land  that  he  will  be  estopped 
to  show  this  on  termination  of  the  lease/'  ''Possession  of 
the  tenant  is  possession  of  the  landlord.  Therefore,  where 
the  relation  of  tenant  and  landlord  exists,  a  conveyance  by 
the  latter  of  the  demised  premises  cannot  operate  as  a 
basis  of  an  adverse  possession."  12  Am.  &  Eng*.  Enc. 
Law,  *1^1\  Jackson  v.  Harsen^  7  Cow.,  323.  There  is  nopre- 
tenseof  fraud  or  mistake  on  the  part  of  Andrew  Bogcgfs,  Jr., 
when  hetookalease  under  the  Merchant  title,  and  he  did  no 
act  that  would  g-ive  his  landlord  notice  of  an  adverse  claim, 
and  as  soon  as  it  was  brought  to  the  attention  of  his  land- 
lord that  his  g-rantees,  Mundy  and  Bodkin,  were  claiming 
adversely,  and  refused  to  recognize  his  possession,  he  took 
proceedings  at  once  to  eject  them.  Boggs  then  refused  to 
defend  his  title,  and  again  acknowledged  the  validity  of  the 
Merchant  title.  By  these  acts,  Boggs,  and  any  one  claim, 
ing  under  him,  is  completely  estopped  from  setting-  up  a 
claim  to  possession  under  the  Alkire  title.  On  his  admis- 
sion that  his  title  was  worthless,  and  acting  under  his  ad- 
vice, Mundy  and  Bodkin  purchased  under  the  Merchant 
title. 

In  7  Am.  &  Eng.  Enc.  Law,  18,  the  law  is  laid  down  that, 
"where  the  owner  or  person  having  an  interest  in  property 
represents  another  as  the  owner,  or  permits  him  to  appear 
as  such,  or  as  having  complete  authority  over  it,  he  will  be 
estopped  to  deny  such  ownership  or  authority  ag-ainst  per- 
sons who,  relying  on  his  representations  or  silence,  have 
purchased  or  acquired  interests  in  the  property."  This 
is  founded  on  the  principle  that  no  man  can  take  advan- 
tage of  his  own  wrong.  Even  if  his  title  was  ever  so  good, 
having  deceived  them  into  purchasing  under  another  title, 
he  and  his  vendees  are  forever  estopped,  from  asserting^ 
his  title  against  those  deceived  by  him  or  their  vendees. 
"To  defeat  an  action  of  ejectment,  an  outstandings  title 
must  be  a  present  subsisting  operating  legfal  title,  on 
which  the  owner  could  recover  if  asserting  it  by  action," 
Wilchcr  V.  Robertson,  78  Va.,  t>02.  Change  the  parties  to 
this  action,  and  allow  the  defendant  to  sue  on  his  Alkire 
title,  he  could  not  possibly  recover,  because  the  Merchant 
deed,  ten  years'  possession,  and  the  two  estoppels  above 
referred  to  would  completely  bar  his  action.     Neither,  then, 
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can  he  defeat  the  plaintiffs'  action,  because  his  defense  is 
likewise  barred.  Plaintiffs  might  have  further  claimed 
that  the  Alkire  title,  having-  been  put  in  issue  in  the  case 
of  Boggs  V.  Bodkin^  and  decided  bad  was  res  adjudicaiay 
and  that  all  the  evidence  introduced  by  the  defendant  to 
establish  the  same  should  for  this  reason  be  excluded  from 
the  consideration  of  the  jury.  As  we  have  before  seen, 
both  the  Merchant  and  Alkire  titles  were  drawn  in  contro- 
versy in  the  chancery  cause,  and  the  court  declined  to  en- 
force specific  performance  of  the  contract  as  prayed  in 
plaintiffs'  bill  because  the  Alkire  title  was  invalid,  and  the 
Merchant  title  was  good,  and  Andrew  Boggs,  Jr.,  was  ten- 
ant under  the  Merchant  title.  These  three  things  were  ad- 
judicated and  settled  by  the  decree,  except  in  so  far  as  they 
aretnade  matters  of  reservation.  As  to  these  three  things, 
no  reservation  was  made,  but  the  onlv  reservation  was  as 
to  whether  the  defendants  Mundy  and  Bodkin  were  the 
true  owners  of  the  Merchant  title.  In  this  suit  their  own- 
ership is  not  denied,  but  this  invalid  Alkire  title  is  again 
brought  forward  under  a  misapprehension  of  what  was 
decided  in  the  chancery  cause.  It  is  res  adjudicata,  "A 
decree  is  conclusive  as  to  every  matter  actually  and  nec- 
essarily decided  in  the  former  suit."  Freem.  Judgm.  § 
256.  "If  a  decree  necessarily  determines  a  particular  fact, 
that  determination  is  conclusive,  and  requires  the  same 
fact  to  be  determined  in  the  same  way  in  all  subsequent 
actions  between  the  same  parties.  And  a  fact  is  neces- 
sarily determined  to  exist  or  not  to  exist,  if  its  existence 
or  nonexistence  is  required  to  support  the  judgment  ren- 
dered." Id.  §  257.  The  invalidity  of  the  Alkire  title  was 
the  fact  that  was  determined  by  the  court  to  exist  in  de- 
creeing a  cancellation  of  the  contract  and  deed,  and  in  re- 
fusing to  require  it  to  be  specifically  performed,  and  it  is 
the  same  fact  that  caused  the  parties  to  rescind  the  con- 
tract of  exchange  in  the  first  place. 

With  regard  to  the  suit  of  Parsons  v.  RUey\  33  W.  Va., 
464,  (10  S.  E.  806),  it  is  only  necessary  to  say  it  has  no 
reference  to  the  proceedings  of  any  court  of  record,  but 
only  applies  to  justices'  proceedings,  thty  not  being 
authorized  to  permit  the  taking  of  nonsuits  after  hearing  a 
case  on  its  merits. 
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As  to  the  tax  matter  raised  by  the  defendant,  it  is  impos- 
sible  to  see  how  the  forfeiture  of  a  different  tract  of  land, 
or  the  same  tract  of  land  under  a  diiTerent  title,  could  inure 
to  the  benefit  of  the  junior  title,  if  the  land  claimed  was 
continued  on  the  tax  books,  and  the  taxes  were  paid  there- 
on by  those  claiming-  under  the  senior  title,  and  none  paid 
by  those  claiming-  under  the  junior  title.  This  claim  rests 
on  the  adverse  possession  of  Bog^g-s,  which  is  plainly  shown 
to  have  no  existence. 

The  undisputed  facts  in  this  case  fully  establish  the 
plaintiffs'  rig"ht  to  recover  possession  of  their  land,  of 
which  they  have  been  unjustly  deprived.  The  plain  duty  of 
the  court  is  to  reverse  the  judg-ment  of  the  circuit  court  in 
setting- aside  the  verdict,  and  enter  up  judg-ment  thereon, 
and  direct  an  execution  to  restore  plaintiffs  to  the  posses- 
sion of  their  property,  which  is  accord ing-ly  done. 

Reversed, 


CHARLESTON. 

Brewer  v,  Hutton  ei  aL 

Submitted  February  2,  1898— Decided  April  22,  1898. 

1 .  Att AC H M  ENT  -  Custodia  Le^is. 

Property  in  custodia  le^is  cannot  be  attached,     (p.  115), 

2.  Ex  HCUTORS^-6'rt  ;7/«A  ;«<?»/. 

Neither  an  administrator  nor  a  debtor  of  the  estate  can  be  j^ar- 
nisheed,  because  it  disturbs  the  proper  administration  of  the 
estate,      (p.  115). 
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3.  Executors— (7wfl5i  Officers  —Custodia  Lcgis. 

Money,  credits,  and  property  are  in  the  custody  of  the  law 
when  held  by  executors,  administrators,  guardians  and  like 
^«a5/ officers  in  their  representative  and  administrative  capacity 
(p.  115). 

4.  E  X  KC UTORS  -  Sheriff— Sheriff  and  Executor. 

When  the  administration  of  an  estate  has  been  leg"ally  cast 
upon  a  sheriff,  **he  is  thence  forward  entitled  to  all  the  rights, 
and  bound  to  perform  all  the  duties  of  such  administration,'* 
which  include  as  well  all  legal  and  equitable  defenses  to  all  ac- 
tions and  suits  brought  <igainst  the  estate  as  to  prosecute  all 
proper  actions  and  suits  for  the  collection  of  claims  and  demands 
due  the  estate,     (p.  US). 

5.  Executors—  Devastavit-  Liability  of  Participants. 

Whenever  an  executor  or  administrator  violates  his  trust,  and 
another  person  takes  advantage  of  the  devastavit^  knowing  that 
the  personal  representative  is  not  proceeding  according  to  the 
•  requirements  of  the  law  or  the  terms  of  the  will  under  which  he 
was  appointed,  such  complicity  will  authorize  those  interested 
in  the  estate  to  hold  such  third  party  liable,     (p.  117). 

6.  Garnishment —y^//flr///«^  Creditor, 

Voluntary  payment  to  the  attaching  creditor  will  not  screen 
the  garnishee  from  hisdebtto  his  own  creditor,     (p.  117). 

Appeal  from  Circuit  Court,  Randolph  County. 

Suit  by  Enoch  Brewer  ag-ainst  Warwick  Hutton,  admin- 
istrator, and  others  for  a  settlement  of  the  accounts  and 
distribution  of  the  estate.     There  was  a  decree  against 

plaintiff,  and  he  appeals. 

Reversed^  with  instructions, 

Geo.  W.  Lewis,  for  appellant. 
Butcher  &  Harding,  for  appellees. 

McWhortkr,  Judge: 

Joseph  S.  Brewer,  a  resident  of  Green  County,  Pa.,  died 
insolvent,  was  the  owner  of  a  tract  of  land  in  Randolph 
County,  which  just  prior  to  his  death  he  sold  to  Omar 
Conrad  for  the  sum  of  six  hundred  dollars.  After  the 
death  of  Brewer,  his  executors  collected  two  hundred  dol- 
lars of  the  purchase  money,  and  took  two  notes  of  said 
Conrad  of  two  hundred  dollars  each,  payable,  respectively, 
on  the  1st  day  of  January,  1892,  and  1st  day  of  January, 
1893,  with  interest  from  the  19th  of  April,    1891,   and   con- 
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veved  said  tract  of  land  to  said  Conrad.  These  two  notes, 
amounting"  tog-ether  to  four  hundred  dollars,  constituted 
all  the  assets  of  Brewer  in  Randolph  County,  of  this  State. 
E.  M.  Everly,  one  of  the  creditors  of  said  estate,  livingr  in 
Pennsylvania,  assigned  his  claim  to  Imri  Hunt,  then  liv- 
ing- in  Randolph  County.  Hunt  caused  the  administration 
of  the  estate  by  the  county  court  of  Randolph  County  to  be 
cast  upon  the  sheriff  thereof,  Warwick  Hutton,  and  at  the 
same  time  instituted  his  action  at  law  against  Hutton  as 
such  administrator,  and  sued  out  an  attachment  summon- 
ingOmar  Conrad  as  garnishee.  Conrad  answered  that  he 
owed  the  four  hundred  dollars  and  interest  to  the  estate  of 
Brewer,  and  would  be  very  glad  to  pay  it  if  he  could  be 
thereby  relieved  from  paying  interest.  In  January,  1892, 
judgment  was  rendered  in  favor  of  the  plaintiff  in  said  ac- 
tion, and  an  order  made  directing  Conrad  to  pay  the 
money,  which  amounted  then  to  four  hundred  and  eighteen 
dollars  and  sixty  cents,  to  Hunt,  the  plaintiff  in  the  action, 
which  order  was  not  entered,  however,  until  July  8,  1892, 
when  it  was  entered  nunc  pro  tunc.  At  the  April  rules, 
1894,  Enoch  Brewer  filed  his  bill  in  equity  in  the  Circuit 
court  of  Randolph  County  against  said  Warwick  Hutton, 
administrator  with  the  will  annexed  of  said  Joseph  S. 
Brewer,  alleging  that  he  is  one  of  the  creditors  of  the  es- 
tate of  said  Joseph  S.  Brewer,  who  died  on  the  16th  of 
June,  1891,  leaving  indebtedness  largely  in  excess  of  the 
value  of  his  entire  estate,  both  real  and  personal;  that  he 
left  a  will,  which  was  duly  probated  in  said  Green  County; 
that  the  executors  thereof  were  appointed  and  qualified, 
and  took  charge  of  and  distributed  the  estate  of  the  dece- 
dent in  said  state  of  Pennsylvania;  that  a  copy  of  the  will 
was  admitted  to  record  in  the  county  court  clerk's  office  of 
Randolph  County;  that  said  executors  never  qualified  in 
said  county;  alleging  the  sale  of  the  tract  of  land  by  Brewer, 
in  his  lifetime,  to  Omar  Conrad  for  six  hundred  dollars, 
and  that  the  said  Pennsylvania  executors  carried  out  the 
contract  to  the  extent  of  receiving  one-third  of  the  pur- 
chase money  and  taking  two  bonds  of  two  hundred  dol- 
lars each  for  the  residue;  alleging  that  on  the  30th  of  Jan- 
nary,  1892,  by  order  of  the  county  court  of  Randolph 
County,  the  estate  was  committed  to  the  hands  of  defen- 
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dant  Hutton,  then  sheriff,  and  that  said  Hntton  had  col- 
lected both  of  said  bonds,  with  the  interest;  alleging*  that 
the  estate  was  due  to  the  plaintiff  the  sum  of  seven  hun- 
dred and  forty-one  dollars  and  forty-three  cents,  with  in- 
terest and  costs,  in  the  form  of  a  judgment  recovered  in 
Pennsylvania,  and  exhibited  a  copy  thereof;  alleging  that 
Hutton  had  never  settled  his  accounts  as  such  administra- 
tor, had  made  no  effort  to  convene  the  creditors  of  the  es- 
tate, and  had  not  made  the  lawful  and  proper  distribution 
of  the  funds  derived  by  him  from  the  administration  of  the 
said  estate;  and  prayed  that  the  said  Hutton  be  required 
to  settle  his  accounts  as  such  administrator,  and  the  credi- 
tors be  convened,  and  the  proceeds  of  the  estate  dis- 
tributed properly  among  the  creditors  of  the  estate. 

On  the  5th  day  of  May,  1894,  plaintiff  had  the  cause  re- 
manded to  rules,  with  leave  to  file  an  amended  bill,  making 
Imri  Hunt,  Enoch  M.  Everly,  and  Omar  Conrad  parties, 
and  on  the  25th  of  July,  1894,  he  filed  said  amended  bill, 
making  said  new  parties,  alleging,  in  addition  to  the  alle- 
gations of  the  original  bill,  that  said  Everly  finding  that 
the  estate  of  Joseph  S.  Brewer  was  wholly  insufficient  to 
pay  the  debts  against  the  same,  and  knowing  of  his  own- 
ing property  in  Randolph  County,  came  to  Randolph,  and, 
after  investigation,  apparently  thinking  the  chance  well- 
nigh  hopeless,  assigned  his  claim  without  valuable  consid- 
eration except  some  verbal  agreement  as  to  sharing  the 
proceeds,  should  anything  be  realized,  to  the  defendant 
Imri  Hunt,  a  former  neighbor  of  Everly's,  but  then  living 
in  the  town  of  Elkins,  when  said  Hunt,  knowing  of  these 
two  purchase  bonds  owing  by  Conrad,  had  the  estate  cast 
upon  Sheriff  Hutton,  and  then  brought  his  action  as  be- 
fore stated;  that  the  answer  of  Conrad  as  garnishee  was 
ordered  to  be  filed  with  the  papers,  and  an  order  made  re- 
quiring him  to  pay  the  money  to  Everly  for  the  use  of 
Hunt,  which  then  amounted  to  four  hundred  and  eighteen 
dollars  and  sixty  cents,  the  sum  to  be  applied  as  a  credit 
upon  his  (said  Everly's)  judgment  obtained  in  that  action, 
which  said  judgment  was  rendered  on  the  26th  of  January, 
1892,  for  the  sum  of  six  hundred  and  sixty-three  dollars 
and  sixty-seven  cents,  wilh  interest  and  costs;  that  said 
Conrad  paid  over  the  said  sum — four  hundred  and  eighteen 


110  Brewer  v.  Hutton  el  a/,  [45 

dollars  and  sixty  cents — several  months  before  the  said 
order  directing"  him  to  pay  the  same  was  actually  entered, 
or  directed  by  the  court  to  be  entered,  or  was,  in  leg-al  ef- 
fect, made  by  the  court;  that  no  attachment  bond  was  ever 
g-iven  by  or  required  of  the  plaintifE  in  said  action  before 
attaching"  the  said  fund  in  said  Conrad *s  hands;  that  said 
Hutton  never  appeared  or  made  any  defense  whatever, 
either  in  person  or  by  counsel,  to  said  action,  as  the  rec- 
ords expressly  declare;  that  after  the  payment  of  the 
monev  bv  Conrad,  Hutton  executed  to  him  a  deed  of  con- 
veyance  for  said  tract  of  land,  neither  of  which  deeds  had 
been  recorded  by  said  Conrad,  and  therefore  could  not  be 
exhibited;  and  alleg'ing  that  there  were  several  other  cred- 
itors of  the  estate  in  the  State  of  Pennsvlvania  who  were 
entitled  to  share  in  the  fund  derived  from  the  sale  of  the 
tract  of  land  sold  to  said  Conrad;  that  said  Hutton  had 
never  made  any  effort  to  convene  the  creditors  of  said 
Brewer  in  the  manner  required  and  provided  by  law,  had 
never  made  anv  settlement  of  his  account  as  administrator 
with  the  will  annexed  of  said  Brewer,  and  had  not  made 
the  lawful  and  proper  effort  to  collect,  preserve,  and  prtv 
tect  the  funds  which  oug-ht  to  have  been  derived  by  him 
from  the  administration  of  said  estate,  and  had  not  made 
the  lawful  and  proper  distribution  of  the  funds  which 
ought  to  have  been  derived  by  him  from  such  administra- 
tion; and  alleging  that  the  proceedings  in  the  action  of  Ev- 
erly  for  the  use  of  Hunt  against  Hutton,  administrator, 
were  fatally  irregular,  and  grossly  in  fraud  of  the  rights 
of  creditors  of  said  decedent,  and  ought  to  be  declared  null 
and  void  in  this  case,  and  either  the  defendant  Hutton,  or 
the  defendant  Conrad,  or  the  defendants  Kverly  and  Hunt 
ought  to  be  decreed  and  held  to  be  responsible  for  the 
restoration  of  the  said  sum  of  four  hundred  and  eighteen 
dollars  and  sixty  cents,  with  interest  accrued  and  to  ac- 
crue until  so  restored  in  the  proper  channel  for  distribu- 
tion among  the  several  creditors  lawfully  entitled  thereto; 
and  praying  that  such  proceedings  in  said  action  of  Everly 
for  the  use  of  Hunt  against  Hutton,  administrator,  be  de- 
clared null  and  void,  that  defendant  Hutton  be  required  to 
make  settlement  of  his  accounts  as  such  administrator 
with  one  of  the  commissioners,  and  in  such  settlement  be 
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held  personally  responsible  to  said  estate  for  said  four 
hundred  and  eig"hteen  dollars  and  sixty  cents  and  interest 
from  the  date  of  the  payment  of  the  same  by  said  Conrad, 
that  the  creditors  of  Brewer  be  convened,  and  the  amounts 
and  priorities  of  their  several  demands  be  ascertained  in 
the  manner  provided  by  law,  and  said  sum  distributed 
among  the  plaintiff  and  other  creditors  entitled  thereto, 
either  under  this  court,  or  else  that  said  fund  be  trans- 
mitted by  order  of  this  court  to  the  Pennsylvania  execu- 
tors, or,  in  case  the  court  should  hold  the  proceedings  in 
said  action  valid  and  lawful  as  to  said  Hutton,  then  said 
Conrad  be  ordered  and  required  to  pay  the  said  fund  to 
said  Hutton  for  distribution  among  the  creditors,  or,  in 
case  the  court  should  hold  said  proceedings  had  in  said 
action  to  be  valid  as  to  Hutton  and  Conrad,  that  then  de- 
fendants Everly  and  Hunt  be  ordered  to  refund  said  fund 
so  derived  by  them  from  said  action  to  said  Hutton  for 
distribution,  etc. 

The  defendants  appeared  and  demurred  to  the  bill  which 
was  sustained  and  the  bill  dismissed  as  to  defendant  Con- 
rad, and  overruled  as  to  Hutton,  Everly  and  Hunt,  and 
said  defendants  were  ordered  to  answer  within  thirty  days. 
Defendant  Hutton  filed  his  separate  answer,  admitting 
that  he  was  appointed  administrator  of  the  estate  of  Brew- 
er, and  at  the  same  time  he  was  notified  that  the  estate 
was  committed  to  him  as  sheriff,  to  be  administered,  he 
was  served  with  summons  in  the  attachment  or  sugges- 
tion case  mentioned  in  the  bill,  and  attended  court,  and 
was  at  the  hearing  of  said  case  at  the  January  term,  1892, 
with  counsel  to  assist  him  in  guarding  the  interests  of 
said  estate;  that  he  was  present  when  said  order  was  made 
directing  the  said  funds  to  be  paid  by  the  said  Conrad  to 
the  said  E.  M.  Everly  for  the  use  of  Hunt;  that  he  did  not 
know  until  some  time  afterwards  that  said  order  was  not 
entered  at  the  time,  as  he  was  in  court  when  it  was  so  or- 
dered; that  he  never  had  control  of  said  fund,  or  any  part 
of  it,  but  the  court  had  by  its  process  in  said  action  taken 
charge  thereof  before  he  had  notice  that  he  was  appointed 
as  such  administrator,  or  said  estate  was  committed  to 
him  as  sheriff;  that  said  fund  was  collected  and  paid  out 
under  the  direction  of  the  circuit  court  of  Randolph  County, 
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under  orders  conclusive  as  to  respondent  unless  he  had 
appealed  therefrom  to  the  Supreme  Court,  which  he  was 
not  advised  it  was  proper  for  him  to  do,  and  for  which  pur- 
pose no  funds  whatever  were  in  his  hands;  that  at  no  time 
had  any  funds  belongings  to  the  said  estate  come  into  his 
hands,  and,  so  far  as  he  had  been  able  to  ascertain,  no 
other  fund  than  that  due  from  Conrad,  and  paid  by  him  to 
Everly  under  the  order  of  the  court,  had  ever  been  in  said 
county;  and  denied  every  allegation  in  the  bill  not  in  ac- 
cord with  the  facts  stated  by  him,  and  especially  denied 
that  he  had  neglected  his  Quty  as  such  administrator,  and 
that  he  had  not  appeared  in  said  action.  The  defendant 
E.  M.  Everly  answered  the  bill,  denying  that  he  had  as- 
signed his  claim  to  Hunt  without  valuable  consideration 
except  some  verbal  agreement  as  to  sharing  proceeds 
should  anything  be  realized  thereon,  but  alleged  that  in 
the  latter  part  of  the  year  1891  he  assigned  his  claim  to  the 
said  Hunt  for  a  valuable  consideration,  and  had  no  further 
interest  in  the  said  debt,  and  did  not  have  at  the  time  of 
the  bringing  of  the  action  mentioned  in  plaintiff's  bill;  that 
it  was  brought  for  the  use  and  benefit  of  Imri  Hunt,  who 
was  the  sole  owner  of  said  writing  or  bond  obligatory,  and 
who  had  received  all  the  proceeds  arising  from  the  fund 
collected  in  the  suit,  and  that  he  had  no  pecuniary  inter- 
est in  the  result  of  the  suit;  and  denied  all  allegations  or  in- 
sinuations of  fraud  or  collusion  to  deprive  the  plaintiff  or 
any  other  creditor  from  collecting  any  money  that  might 
be  due  from  the  estate  of  decedent.  Imri  Hunt  also  filed 
his  separate  answer  denying  that  Everly  assigned  him  his 
note  or  bill  without  valuable  consideration  except  some 
verbal  agreement  as  to  sharing  in  the  proceeds  should 
anything  be  realized  on  said  note  or  bond,  but  that  he  pur- 
chased said  note  from  said  Everly  for  a  valuable  consider- 
ation, for  the  reason  that  he  believed  at  the  time  he  pur- 
chased it  that  he  could  make  out  of  the  estate  of  Joseph 
Brewer  the  principal  part  of  the  money  then  due  on  it  out 
of  the  assets  known  to  him  at  the  time  to  exist  and  be  in 
the  State  of  West  Virginia,  because  he  knew  that  Omar 
Conrad  was  indebted  to  the  estate  in  the  notes  mentioned 
in  the  bill;  that  he  was  a  resident  of  Randolph  County,  and 
owed  the   money    for  the  land    purchased   by   him   from 
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Brewer  in  his  lifetime;  that  there  were  no  other  debts  in 
favor  of  parties  residing  in  this  State  against  the  estate  of 
Joseph  S.  Brewer,  and   he  had   the  estate   committed   to 
Warwick  Hutton,  then  sheriff,  and  brought  his  action  of 
debt  against  the  administrator,  and  caused  an  attachment 
to  be  issued  and  served  upon  Conrad  requiring  him  to  an- 
swer as  in  said  bill  alleged;  and  upon  the  answer  of  Conrad 
and  proofs  offered  to  the  court  in  said  action  at  law  the 
court  ascertained  the  amount  of  money  due  respondent, 
and  gave   judgment   therefor   against  the  administrator, 
Hutton,  and  ordered  said  Conrad  to  pay  the  money  which 
he  owed  upon  the  notes  to  respondent  to  be  credited  upon 
his  judgment,  which  had  been  done;  averring  that   there 
was  no  other  estate  or  property  belonging  to  the  estate  of 
said  Brewer  within  the  State  of  West  Virginia  than  the 
money  mentioned  due  from  Conrad;  and  averring  that  his 
proceedings  were  regular  and  lawful,  and  intended   solely 
for  the  purpose  of  collecting  the  money  due  him,  and  that 
the  proceedings  taken  were  entirely  free  from  the  suspi- 
cion  insinuated   against   him    in  said  bill  of  trying  to  take 
advantage  of  plaintiff  or  any  other  creditor  of  Joseph  S. 
Brewer;  and  denied  the  allegations  or  insinuations  of  fraud 
or  collusion  which  might  be  inferred  from  the  allegations 
in  said  bill.     To  this  answer  the  plaintiff  endorsed  the  fol- 
lowing exception:  *'The  plaintiff  excepts  to  the    foregoing 
answer,   and   objects  to  the  same  being  filed,  because  the 
same  constitutes  no  defense  to  the  bill  of  the  plaintiff." 

On  the  23d  of  October,  1895,  the  cause  was  heard  upon 
the  bill  of  the  plaintiff  and  exhibits  therewith,  the  sepa- 
rate answers  of  Warwick  Hutton,  Imri  Hunt,  and  K.  M. 
Everly  to  the  bill  of  the  plaintiff,  and  general  replications 
thereto,  and  the  court  dismissed  the  bill,  and  awarded 
costs  against  the  plaintiff,  from  which  decree  the  plaintiff 
appealed,  and  assigned  the  following  errors:  ** First.  Be- 
cause it  was  improper  to  dismiss  said  bill  without  having 
first  required  the  said  administrator  to  make  settlement 
of  his  accounts  as  such.  Second.  Because  the  payment 
made  by  said  Conrad  before  he  was  legally  bound  to  make 
it,  and  to  a  person  to  whom  he  was  not  bound  to  pay,  could 
afford  him  no  protection  against  a  proper  demand  made  on 
behalf  of  the  creditors  of  said   estate.     Third.     Because 
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the  judgment  and  proceedings  in  said  action  at  law  of  Ev- 
erly  suing  for  the  use  of  Hunt  against  said  Hutton,  admin- 
istratorv  was  in  legal  effect  a  mere  nullity,  and  could  afford 
the  defendant  Hutton  no  protection  against  the  petitioner's 
said  bill,  for  the  following  reasons:  (1)  A  fund  in  custodia 
leg^is  i&  not  subject  to  attachment.  This  rule  covers  a 
fund  in  the  hands  of  a  personal  representative,  including 
uncollected  debts.  (2)  The  proceedings  under  said  at- 
tachment were  grossly  irregular,  and  strongly  tainted 
with  fraud,  as  appears  from  the  surrounding  circum- 
stances." 

Section  25,  chapter  85,  Code,  fixes  the  dignity  and  prior- 
ities of  debts  and  demands  against  the  estates  of  dece- 
dents, and  the  following  section  provides:  *'No  payment 
shall  be  made  to  creditors  of  any  one  class,  until  all  those 
of  the  preceding  class  or  classes  shall  be  fully  paid.  But 
a  personal  representative  who,  after  twelve  months  from 
his  qualification,  pays  a  debt  of  his  decedent,  shall  not 
thereby  be  personally  liable  for  any  debt  or  demand 
against  the  decedent,  of  equal  or  superior  dignity,  wheth- 
er it  be  of  record  or  not,  unless,  before  such  payment,  he 
shall  have  notice  of  such  debt  or  demand;"  and  further 
provisions  are  contained  in  sections  29,  30,  chapter  87, 
Code,  relative  to  distribution  and  disbursement  of  estates. 
Parker  Y.  Donnally,  4  W.  Va.  648,  Syl.  point  1:  "The  per- 
sonal representatives  of  a  deceased  debtor  are  not,  as 
such,  the  debtors  of  the  creditors  of  their  testator  or  in- 
testate, within  the  sense  of  the  statute.  They  are  not  lia- 
ble in  the  debt,  but  in  the  detinet  only.  The  personal  es- 
tate is  in  their  hands  to  be  administered  according  to  law, 
and  is  not,  therefore,  the  subject  of  garnishment  by  the 
creditors  of  the  estate  of  the  decedent."  It  seems  to  me, 
in  the  light  of  the  statute  fixing  the  priorities  of  debts  and 
demands  against  and  providing  for  the  settlement  of  es- 
tates of  decedents,  and  of  the  authorities  touching  the 
question,  that  no  debtor  of  an  estate  can  be  attached  or 
summoned  as  a  garnishee.  In  Thorn  v.  Woodruffs  5  Ark. 
55,  the  court  says,  **To  subject  executors  or  administra- 
tors to  this  process  of  garnishment  might  destroy  the 
whole  operation  and  intention  of  our  law  of  administra- 
tions.    We  are,   therefore,  of  opinion  that  an  executor  or 
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administrator  as  such  is  not  subject  to  gfarnishment."  In 
Marvel  v.  Houston,,  2  Har.  (Del.^  349,  the  court  says:  '*The 
act  of  assembly  settles  the  priority  of  payment  of  debts  in 
the  administration  of  assets,  and  it  will  not  do  to  allow  it 
to  be  disturbed  in  this  way.  By  allowing^  the  debtors  of 
the  estate  to  be  garnished,  the  assets  might  be  diverted 
from  their  lawful  course  of  application.  Thus  funds  ap- 
plicable to  judgment  debts  might  be  arrested  and  applied 
to  simple  contract  debts.  Neither  an  administrator  there- 
for, nor  a  debtor  of  the  estate,  can  be  attached  or  sum- 
moned as  a  garnishee.  This  is  the  invariable  decision." 
Con-iVay  v.  Armington^  11  R.  I.,  116;  Waite  v.  Osborne^  11 
Me.,  185;  Bivens  v.  Harper,  59  111.,  2\\  Brooks  y.  Cook,  S 
Mass.,  246.  Drake,  Attachm.  §  251;  ''Property  in  cus- 
todia  legis  cannot  be  attached."  Wap.  Attachm.  §  403: 
*'Money,  credits,  and  property  are  in  the  custody  of  the 
law,  when  held  by  executors,  administrators,  guardians, 
and  like  y//r^<?/ officers  in  their  representative  and  adminis- 
trative capacity.  They  are  accountable  to  courts  for  what 
thev  administer,  and  there  is  ordinarilv  the  same  reason 
that  the  law's  custody  of  things  and  credits  should  not  be 
disturbed  in  their  hands  as  there  is  for  non-disturbance  in 
the  hands  of  a  sheriff  or  other  officer.''  Under  section  10, 
chapter  85,  Code,  the  administrationof  the  estate  of  Joseph 
S.  Brewer  was  legally  cast  upon  the  defendant  Hutton,  as 
sheriff,  and  he  was  '*thenceforward  entitled  to  all  the 
rights  and  bound  to  perform  all  the  duties  of  such  admin- 
istrator," which  included  all  legal  and  equitable  defenses 
to  actions  and  suits  brought  against  the  estate  of  his  de- 
cedent, as  well  as  to  prosecute  all  proper  actions  and  suits 
for  the  collection  of  claims  due  the  estate.  In  his  answer 
he  says  that  at  the  same  time  he  was  notified  that  the  ad- 
ministration of  the  estate  was  cast  apon  him  he  was  serv- 
ed with  summons  in  the  action  brought  against  him  by 
Everly,  use  of  Hunt;  that  he  ''attended  court,  and  was  at 
the  hearing  of  said  case  at  the  January  term  of  said  court, 
1892,  with  counsel  to  assist  him  in  guarding  the  interest  of 
said  estate;  that  he  was  [present  when  said  order  was 
made  directing  the  said  funds  to  be  paid  by  the  said  Con- 
rad to  the  said  E.  M.  P^verlv  for  the  use  of  Hunt."  He 
fails  to  allege  that  he  entered  any  appearance  in  the  case 
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by  interposing  any  plea  or  objection,  or  that  he  did  any- 
thing- whatever  to  prevent  the  assets  of  the  estate  from  be- 
ing diverted  from  the  proper  channel  of  administration, 
and  applied  to  the  indebtedness  of  the  estate  as  the  law 
prescribes,  but  virtually  admits  that  he  stood  by,  and, 
without  opposition,  permitted  one  of  the  creditors  of  the 
estate  to  illegally  seize  and  appropriate  all  the  assets  over 
which  he  had  control  to  his  individual  claim,  to  the  exclu- 
sion of  all  other  creditors,  who  had  equal  rights  with  the 
creditor  who  thus  got  the  benefit  of  all  the  assets.  Wheat- 
ley  V.  Martinis  AdmW^  6  Leigh,  62;  Nelson^ s  AdnCr  v.  Corn- 
well^  11  Grat.,  724,  Syl.  point  6;  and  in  Cookus  v.  Peyton^s 
ExWs^  1  Grat.,  231,  Syl.  point  4:  '*An  administrator,  pay- 
ing away  the  assets  of  the  estate  to  distributees  without 
notice  of  debts  or  liabilities  of  his  intestate,  must  account 
to  creditors  for  the  amount  so  paid  away,  with  interest." 
Section  5,  chapter  87,  Code,  provides  that,  **If  any  fidu- 
ciary mentioned  in  this  chapter,  shall  by  his  negligence 
or  improper  conduct,  lose  an}^  debt  or  other  money,  he 
shall  be  charged  with  tlie  principal  of  what  is  so  lost,  and 
interest  thereon  in  like  manner  as  if  he  had  received  such 
principal."  It  was  clearly  Button's  duty  to  have  defended 
said  action  and  saved  said  money  for  the  benefit  of  the  es- 
tate, and  to  have  administered  the  same  as  the  law  pro- 
vides. On  the  contrary  he  admits  to  being  present  in 
court  when  the  case  was  disposed  of,  and  without  objec- 
tion allowed  a  judgment  entered  against  him  for  the  debt, 
and  an  order  made  directing  the  debtor  of  the  estate  to 
pay  the  money  due  from  him  to  the  administrator  to  the 
plaintiff  in  the  action,  who  had  summoned  him  as  garnishee. 
Appellant  insists  that  Conrad  is  not  protected  by  the  or- 
der directing  the  payment  to  Hunt,  because  his  obligation 
was  to  the  Pennsylvania  executors,  and  to  them  or  to  Hut- 
ton  he  was  bound  to  make  payment  until  the  court,  by  its 
judgment,  should  intervene,  and  require  him  to  pay  it  to 
some  one  else;  that  the  order  to  pay  it  was  not  in  fact  en- 
tered until  July  8,  1892,  several  months  after  Conrad  had 
paid  the  money  over  to  Hunt.  '*The  payment  must  not 
have  been  voluntary.  Any  payment  not  made  under  ex- 
ecution will  be  regarded  as  voluntary,  and  therefore  no 
protection  to  the  garnishee,  unless  the  law  authorized  the 
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court  to  require  the  garnishee  to  pay  the  money  into  court, 
when  such  a  payment  will  be  regarded  as,  in  legal  effect, 
the  same  as  a  payment  under  execution. ' '  Drake,  Attach  m. 
§  711.  Although  the  bill  does  not  exhibit  the  affidavit  for 
attachment  in  the  action  at  law,  it  does  allege  the  contents 
of  the  affidavit,  and  the  grounds  stated  therein  upon  which 
the  attachmeut  was  sued  out,  and  the  fact  that  no  attach- 
ment bond  was  given  as  required  by  the  statute;  yet  there 
is  no  denial  of  any  of  those  allegations  by  any  of  the  de- 
fendants, and  all  of  which  defects  in  the  action  at  law  it 
was  the  duty  of  the  defendant  Hutton  to  have  taken  advan- 
tage of  in  said  action;  and  for  his  own  protection  as  gar- 
nishee in  the  attachment  proceedings  defendant  Conrad 
should  have  availed  himself  of  the  defects  in  such  proceed- 
ings. Wap.  Attach  m.  §§  926,  959,  963.  The  defendant 
Hunt,  in  his  answer,  says  he  purchased  said  note  from 
Everly  for  a  valuable  consideration,  for  the  reason  that  he 
believed  at  the  time  he  purchased  the  same  that  he  could 
make  out  of  the  estate  of  Joseph  S.  Brewer  the  principal 
part  of  the  money  then  due  thereon  out  of  the  assets 
known  to  him  at  the  time  to  exist  and  be  in  the  State  of 
West  Virginia,  because  he  knew  that  one  Omar  Conrad 
was  indebted  to  the  said  estate  upon  the  notes  mentioned 
in  said  bill,  and  that  he  was  a  resident  of  the  county  of 
Randolph,  in  said  state,  and  owed  the  money  for  the  land 
purchased  by  him  from  Brewer,  and  at  once  commenced 
the  proceedings,  and  sued  out  his  attachment,  and  had  it 
served  upon  Conrad  so  as  to  secure  the  fund  in  his  hands, 
evidently  intending  thereby  to  get  the  advantage  of  all 
other  creditors  of  said  Brewer,  the  record  showing  that 
he  must  have  been  pretty  well  acquainted  with  the  condi- 
tion of  Brewers'  estate  in  Pennsylvania:  and  justifies  this 
harsh  remedy  by  the  fact  that  there  were  no  other  debts 
In  favor  of  parties  residing  in  this  State  against  said 
estate,  and  that  his  was  the  only  one,  and  that  there  was 
no  other  property  or  estate  belonging  to  said  Brewer  in 
this  State.  Schouler,  in  his  work  on  Executors  and  Ad- 
ministrators (section  394),  says:  *' Whenever  an  executor 
or  administrator  violates  his  trust,  and  another  person 
takes  advantage  of  the  devastavit  knowing  that  the  per- 
sonal representative  is  not   proceeding  according  to  the 
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requirements  of  the  law  or  the  terms  of  the  will  under 
which  he  was  appointed,  such  complicity  will  authorize 
those  interested  in  the  estate  to  hold  such  third  party 
liable/' 

The  demurrer  as  to  defendant  Conrad  was  improperly 
sustained  for  the  reasons  herein  stated,  but  the  bill  should 
have  been  dismissed  as  to  him  at  the  hearing",  as  it  is  clearly 
shown  that  he  paid  the  mone}^  with  the  knowledg-e,  and  at 
least  the  tacit  consent,  of  the  administrator,  Hutton.  The 
decree  complained  of  is  reversed,  with  costs  against  Hunt 
and  Hutton,  and  the  cause  remanded  for  further  proceed- 
ing's to  be  had  to  recover  from  Hunt  for  the  benefit  of  the 
estate  the  money  so  improperly  received  by  him,  and  paid 
him  by  Conrad,  and,  in  any  event,  to  be  charged  to  said 
Hutton  as  administrator,  and  to  be  administered  in  the 
manner  provided  by  law,  and  a  settlement  of  the  adminis- 
tration accounts  of  defendant  Warwick  Hutton. 

/Reversed. 
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CHARLESTON, 

Kanawha,  Glex  Jean  &  Kastern  R.  R.  Co.  v.  Glen  Jean, 
Lower  Loup  &  Deep  Water  R.  K.  Co. 

(Brannon,  President,  dissenting*) 

m 

Submitted  January  26,  1898— Decided  April  22,  1898. 

1.  Injunction — Railroads  —Ri^ht  of  H^ay — Title. 

A  railroad  company  claiming'  adverse  rig-ht  and  title  to  a  right 
of  way  lawfully  in  the  possession  of  a  rival  company  by  virtue 
of  condemnatory  proceedings,  cannot  enjoin  the  latter  company 
from  proceeding  to  construct  its  road  until  just  compensation  is 
paid  to  the  former  company.  But  the  disputed  right  and  title 
must  first  be  settled  at  law.     (p.  125). 

2.  Railroads — Right  of  Way — Priority   of  Location — Title — Emi- 

nent Domain. 

As  between  rival  railroad  companies,  priority  of  location  g'ives 
priority  of  title,  which  is  perfected  by  after-condemnation.  The 
title  thus  acquired  is  derived  from  the  State  by  virtue  of  its  right 
of  eminent  domain,  and  entirely  supersedes  and  annuls  the  title 
of  the  landowner  on  payment  of  just  compensation  to  him,  and 
reinvests  the  same  in  the  applicant  therefor,     (p.  125). 

3.  Eminent  Vom Am  —  7^ tie— Railroads — Collateral  Attack, 

Where  the  right  of  eminent  domain  has  been  exercised  in  be- 
half of  a  railroad  company,  and  the  land  has  been  condemned, 
damag'es  assessed  and  paid,  and  the  company  placed  in  posses- 
sion of  such  land,  the  title  thereby  acquired,  in  so  far  as  it  is 
without  reservation,  becomes  adverse  to  all  other  claimants  of 
the  property  so  condemned.  Nor  can  such  proceedings  be  col- 
laterally attacked,  except  for  fraud,     (p.  125). 

Appeal  from  Circuit  Court,  Fayette  County. 
Bill  bv   the  Kanawha,   Glen  Jean  &   Eastern  Railroad 
Company  agfainst  the  Glen  Jean,   Lower   Loup  &   Deep 
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Water  Railroad  Company  for  an  injunction  and  equitable 
relief.     From  a  judg-ment  for  plaintiff,  defendant  appeals. 

Reversed, 

J.  W.  Davis  and  A.  D.  Preston,  for  appellant. 

Brown,  Jackson  &  Knight  and  J.   D.   McKkll,   for  ap- 
pellee. 

Dent,  Judge: 

On  the  31st  day  of  October,  1895,  the  Glen  Jean,  Lower 
Loup  &  Deep  Water  Railroad  Company,  in  accordance  with 
its  charter,  beg-an  to  locate  the  line  of  its  road  through 
the  lands  of  Thomas  (i.  McKell,  in  the  county  of  Fayette, 
and  continued  the  same  until  completed  on  the  2d  day  of 
November.  On  the  1st  day  of  November,  1895,  a  certifi- 
cate of  incorporation  was  issued  to  the  Kanawha,  Glen 
Jean  &  Eastern  Railroad  Company,  the  incorporators  be- 
ing Thomas  G.  McKell,  two  hundred  and  forty-six  shares, 
M.  Jackson,  one  share,  R.  G.  Quarrier,  one  share,  J.  F. 
Brown,  one  share,  and  F).  W.  Knight,  one  share;  making 
two  hundred  and  fifty  shares.  The  incorporators  forth- 
with held  a  meeting,  and  directed  subscription  books  to  be 
opened  under  the  supervision  of  E.  W.  Knight  and  M. 
Jackson  at  the  office  of  Brown,  Jackson  &  Knight,  in  the 
city  of  Charleston,  the  subscription  to  be  reported  to  a 
meeting  of  the  stockholders  to  be  called  by  them  when  the 
subscription  should  exceed  one-twentieth  of  the  capital 
stock  of  the  company.  On  the  next  day  the  committee  re- 
ported that  T.  G.  McKell  had  subscribed  ten  more  shares 
of  stock,  and  the  corporators  immediately  proceeded  to 
elect  themselves  a  board  of  directors,  without  publishing 
the  notices  for  four  successive  wxeks,  as  required  in  sec- 
tion 36,  chapter  54,  Code.  The  board  of  directors  passed 
some  by-laws,  and  proceeded  to  organize  by  electing  T.  G. 
McKell  president,  J.  W.  Brown  vice  president,  E.  W. 
Knight  secretary,  and  S.  M.  Veall,  who  was  neither  a  di- 
rector nor  stockholder,  treasurer.  It  then  being  repre- 
sented that  the  line  of  the  road  would  pass  through  the 
lands  of  Thomas  G.  McKell,  Mr.  McKell,  who  was  the 
president  and  the  w'hole  of  the  corporation  except  four 
shares  owned  by  his  attorney's,  retired  from  the   meeting. 
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which  at  once  appointed  E.  W.  Knig-ht  to  negotiate  with 
Mr.  McKell  for  the  rig-ht  of  way  through  his  lands.  This 
was  accomplished,  and  the  meeting*  reassembled,  and  the 
right  of  way  was  accepted  at  twielve  thousand  three  hun- 
dred dollars,  and  other  land  was  bargained  for  at  three 
hundred  dollars  per  acre,  accordfjng  to  the  necessities  of 
the  company.  Mr.  McKell  signed  the  deed,  and  it  was 
immediately  forwarded  to  Fayette  County  for  recordation. 
There  was  no  public  notice  of  any  of  these  meetings,  but 
they  were  all  held,  charter  obtained,  land  purchased  and 
conveyance  recorded  in  the  space  of  two  days.  On  the 5th 
of  November,  1895,  the  Glen  Jean,  Lower  Loup  &  Deep 
Water  Railroad  Company  served  notice  on  Thomas  G. 
McKell  that  it  was  about  to  institute  proceedings  in  the 
circuit  court  of  Fayette  County  for  the  condemnation  of 
his  land  for  the  use  of  its  road  as  locatedand  platted.  Thom- 
as G.  McKell  appeared,  and  on  his  petition  the  proceed- 
ings of  condemnation  were  removed  into  the  circuit  court 
of  the  United  States  at  Charleston.  Mr.  McKell  therein  ap- 
peared, and  filed  a  disclaimer  as  to  part  of  the  land 
proposed  to  betaken,  and  alleged  the  title  was  in  the  Kana- 
wha, Glen  Jean&  Eastern  Railroad  Company  by  virtue  of 
his  deed  made  as  aforesaid.  The  proceedings  werethere- 
upon  stayed  until  the  notice  required  by  statute  should  be 
given  the  said  Kanawha,  Glen  Jea  n  &  Eastern  Railroad 
Company.  What  further  action  was  taken  by  the  court 
on  this  disclaimer  does  not  appear,  as  only  excerpts  from 
the  record  are  presented  on  either  side  in  this  case.  Ar- 
guments of  counsel  and  oral  testimony  are  not  proper  in 
support  of  so  important  a  question,  as  the  record  itself  is 
the  only  sufficient  proof  thereof.  It  is  plain,  however,  from 
the  final  order  filed  that  the  court  did  dispose  of  such  dis- 
claimer in  some  manner  favorable  to  the  defendant,  for  the 
land  is  condemned  and  giv^n  to  it.  It  cannot  be  presumed 
that  the  court  disregarded  the  statute,  and  declined  to 
summon  a  party  shown  to  be  interested  in  the  land  pro- 
posed to  be  taken,  but  it  must  have  either  summoned  the 
plaintiff,  or  decided  the  defendant's  right  was  the  prior 
and  better  right  to  the  land.  It  is  not  a  sufficient  answer 
to  this  to  say  that  only  McKell's  title  was  condemned,  but 
it  is  the  reserved  title  of  the  State,  which  is  paramount 
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thereto,  and  used  to  oust  McKeirs  title;  the  proceeding, 
so  far  as  taking-  the  land  is  concerned,  being  in  the  nature 
of  a  proceeding  /;/  rem  while  the  assessment  of  damages  is 
is  a  proceeding  in  personam.  The  right  of  the  defend- 
ant to  take  the  land  for  public  use  cannot  be  contro- 
verted. So  the  only  question  at  issue  and  only  reason  why 
the  plaintiff  was,  in  any  event,  a  necessary  party  to  the 
condemnation  proceedings,  was  that  it  might  receive  its 
proportionate  share  of  the  damages  assessed.  That  the 
court  condemned  the  land,  and  not  the  mere  title  of  Mc- 
Kell,  is  shown  by  the  latter  part  of  its  order,  to  wit:  '*The 
quantity  of  land  to  be  taken  along  said  outer  line  is  as  fol- 
lows: From  station  340  plus  9  of  the  Loup  Creek  Branch 
of  the  Chesapeake  &  Ohio  Railroad,  which  station  is  the 
O  station  of  the  Glen  Jean,  Lower  Loup  and  Deep  Water 
R.  R.,  as  the  same  is  located  and  marked  bv  a  stake,  to 
station  40  plus  75  on  said  center  line  of  the  said  Glen  Jean, 
Lower  Loup  &  Deep  Water  R.  R.,  which  station  is  on  the 
line  between  the  lands  of  Thomas  G.  McKell  and 
the  lands  of  N.  M.  Jepkin,  and  4,075  feet  from  the 
beginning,  50  feet  on  each  side  of  said  center  line, 
except  so  much  as  lies  without  the  track  and  right  of 
way  of  the  Loup  Creek  Branch  of  the  Chesapeake 
&  Ohio  Railroad,  and  containing  in  all  nine  and  thirty- 
seven  one  hundredths  acres  (9  37-100)  by  survey,  be, 
and  the  same  is  hereby,  vested  in  fee  simple  in  the  appli- 
cant. The  Glen  Jean  &  Deep  Water  Railroad  Company. 
*  *  *  And  the  petitioner  is  entitled  to  a  writ  of  possession 
against  the  defendant  to  put  it  in  possession  of  the  land 
condemned,  and  such  writ  is  hereby  awarded  upon  the 
payment  of  the  costs  aforesaid.'*  The  plaintiflF  alleges 
two  grounds  for  injunction: 

1.  That  the  land  proposed  to  be  taken  is  indispensible 
to  it  for  its  purposes,  and  that  it  could  not  be  adequately 
compensated  for  the  loss  of  the  same  by  the  recovery  of 
damages.  This  appears  to  be  abandoned  in  the  proof  and 
argument,  as  the  statute  authorizes  the  condemnation  arid 
taking  of  just  such  property  by  rival  railway  companies, 
and  any  work  or  grading  by  the  plaintiff  was  undertaken 
and  done  after  it  had  full  actual  notice  of  defendant's  con- 
demnation    proceedings,    as    its  officers,   directors,  and 
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stockholders  were  either  attorneys  therein  or  a  party 
thereto,  and  was,  therefore,  done  in  violation  of  defendant's 
rig^hts  acquired  by  survey  and  location  of  its  road. 

2.  That  it  had  not  been  secured  or  paid  ajust  compensa- 
tion for  the  land  taken.  It  is  plain  from  its  order  that  the 
circuit  court  assessed  full  damages  for  the  whole  of  the 
land,  and  made  no  reservation  of  plaintiff's  claim  in  regard 
thereto.  If  it  did  not  require  plaintiff  notified  of  the  pro- 
ceedings according  to  section  8,  chapter  42,  Code,  it  may 
have  been  because  it  thought  it  was  the  duty  of  the  plain- 
tiff to  intervene  by  petition  or  other  appropriate  procedure 
if  it  desired  to  share  in  the  damages,  for  the  reason  that  it 
obtained  its  deed,  and  placed  it  on  record,  after  the  ap- 
propriation proceedings  were  commenced  by  survev  and 
location  of  the  route.  3  F:iliott,  R.  R.  p.,  1450,  §  10o{.  Or 
it  may  have  been  because  it  considered  plaintiff's  deed 
made  with  intent  to  delay  and  hinder  defendant  in  the  ac- 
quirement of  that  which  it  was  lawfully  entitled  to,  and 
therefore  void  under  section  1,  chapter  74,  Code,  which 
reads:  *'Every  gift,  conveyance,  assignment  or  transfer  of, 
or  charge  upon  any  estate,  real  or  personal,  every  suit  com- 
menced, or  decree,  judgment,  or  execution  suffered  or  ob- 
tained, and  every  bond  or  other  writing  given,  with  intent 
to  delay,  hinder  or  defraud  creditors,  purchasers  or  other 
persons,  of  or  from  what  they  are  or  may  be  lawfully  en- 
titled to,  shall  as  to  such  creditors,  purchasers  or  other 
persons,  their  representatives  or  assigns,  be  void."  The 
circumstances  surrounding  the  incorporation,  the  organi- 
zation, and  the  execution  of  the  deed  certainly  tend  to  raise 
a  presumption  of  an  intent  to  delay  and  hinder  the  defend- 
ant in  lawfully  acquiring  title  to  the  land.  Such  has  been, 
and,  if  permitted  to  stand  in  the  way,  such  will  be,  the 
effect  of  the  deed;  and  hence  its  good  faith  is  an  open  ques- 
tion for  determination  on  a  proper  case.  F^very  descrip- 
tion of  contract,  and  every  transfer  or  conveyance  of  prop- 
erty, by  what  means  soever  it  is  done  is  vitiated  by  such 
intent.  "Whether  the  contract  is  oral  or  in  writing, 
whether  executed  by  the  parties  with  all  the  solemnities 
of  deeds  by  seal  and  acknowledgment,  whether  in  the  form 
of  a  judgment  of  a  court  stamped  with  a  judicial  sanction, 
or  carried  out  by  the  device  of  a  corporation  organized 
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with  all  the  forms  and  requirements  demanded  by  an}' 
statute,  if  it  is  contaminated  with  fraud,  the  law  decrees  it 
to  be  a  nullity.  Deeds,  obligxitions,  contracts,  judgements, 
and  even  corporate  bodies  may  be  the  instruments 
through  which  parties  may  obtain  the  most  unrighteous 
advantages."  All  such  devices  are  nullities  and  the  law 
disregards  them  as  though  they  had  never  been  executed. 
Bump.  Fraud.  Conv.  p.  267,  §  228.  For  a  landowner,  after 
he  acquires  the  knowledge  that  a  railroad  corporation  is 
about  to  proceed  to  appropriate  a  portion  of  his  land  for  its 
uses  under  the  right  of  eminent  domain,  to  start  a  rival 
corporation,  and  deed  to  it  such  land  for  the  purpose  of 
hindering,  delaying,  and  defeating  by  excessive  damages 
such  appropriation,  is  undoubtedly  within  the  spirit  and 
letter  of  the  statute.  If  such  things  were  permitted,  a 
landowner,  his  wife,  and  three  children,  without  the  as- 
sistance of  others,  might  become  a  railroad  corporation  for 
damages  only.  Or  it  might  be  that  the  court,  being  aware 
of  the  fact  that  Thomas  G.  McKell  owned  exceeding  ninety 
eight  per  cent,  of  the  stock,  and  his  attorneys  owned  less 
than  two  per  cent.,  decided  that  the  Kanawha,  Glen  Jean 
&  Eastern  Railroad  Company  was  but  another  name  for 
Thomas  G.  McKell,  and  that  when  he  stood  outside,  and 
waited  for  the  less  than  two  per  cent,  of  the  stock  to  re- 
solve to  purchase  the  land  of  the  exceeding  ninety-eight 
per  cent.,  and  then  made  a  deed  in  accordance  therewith, 
he  was  but  making  a  deed  from  McKell  to  McKell,  and, 
having  the  real  person  in  interest  before  the  court  in  his 
proper  name,  it  was  not  necessary  to  notify  him  also  to  be 
present  in  his  corporate  name,  and  that,  in  whatever  way 
it  might  regard  him,  he  was  still  the  true  equitable  owner 
of  the  land  in  controversy.  Such  a  court  of  equity,  look- 
ing through  all  forms  and  devices,  would  determine. 
These  are  mere  conjectures,  and  are  only  given  to  illus- 
trate the  status  of  the  present  litigation,  and  not  as  inti- 
mations that  McKell  was  guilty  of  fraudulent  intent  be- 
yond what  may  be  justly  inferred  from  the  facts;  such  de. 
termination  not  being  necessary  to  the  decision  of  this 
case.  A  person  having  indisputable  right  to  land,  al- 
though there  may  arise  quibbles  in  regard  thereto,  may 
enjoin  a  railroad  company  from  taking  the  same  until  his 
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compensation  therefor  has   been   paid   or  secured.     But 
where  a  railroad  company  has  condemned  land  for  its  loca- 
tion, paid  the  damages  assessed,  and  been  put  in   posses- 
sion thereof  by  the  court,  a  rival  railroad  company,  claim- 
ing- a  prior  right  thereto  adversely,  cannot  enjoin  the   rail- 
road so  in  possession,  until  it  has  established  the  superior 
right  at  law.     In  the  case  of  Railroad  Co.  v.  Blair ^  9  N.  J. 
Eq.,  635,  it  is  held  that  it  is  **not  in  accordance  with   the 
practice  of  a  court  of  equity  upon  a  mere  injunction  bill  to 
investigate  and  decide  the  legal  title  of  two  railroad  com- 
panies  under    their    respective  charters  to  a  conflicting 
route."     Eric  Ry.Co.  v.  Delaware,  L,  &  W.  R.  Co.,  21  N.  J. 
Eq.,  283;  Canal  Co,  v.  Tonng,  3  Md.,  480.     And  in  the  case 
of  Williamsport  &  N,  B.  /?.  Co.  v.   Philadelphia   &  E.  R. 
Co.,  141  Pa.  St.,  408,  (21  Atl.,  646),  it  was  held:  '*In  the  ab- 
sence of  the  location  of  its  right  of  way    by  corporate  ac- 
tion, a  railroad  company  has  no  standing  to  ask  for  an   in- 
junction  restraining  another  company  from   proceeding 
regularly  to  appropriate  land  for  a  roadway,   even  though 
the  land  in  question  may  be  owned   by  the  plaintiff  com- 
pany."    Also:     "As  to  third  persons  and   rival  corpora- 
tions, the  action  of  the  company  adopting  a  definite  loca- 
tion  is  enough   to  give  title."     In  3  Elliott,  R.  R.  §  927, 
the  law  is  stated  to  be:     "When  a  proposed  line   has   been 
regularly  located  and  staked  off,  and  the  expense   thereof 
has  been  paid,  the  corporation  by  which  it  is  done  has  a 
prior  claim  to  the  right  of  way  for  a  reasonable  time  which 
cannot  be  defeated  by  another  company  that  procures  vol- 
untary conveyances  from  the  owners  before   the   proceed- 
ings in  condemnation  instituted  by  the  first  company  have 
been  terminated."     Pittsburg  V,  &  C.  Ry.  Co.  v  Pittsburg, 
C.  &  S.  L.  R.  Co.,  159  Pa.  St.,  331,  (28  Atl.,  155);     Sioux^City 
&  D.  M.  R.  Co.  V.  Chicago,  M.  iSc  St.  P.  R.  Co.,  27  Fed., 
770.     Between    rival  railroad   companies  the   question  of 
priority  of  location  is  a  legal  question,  to  be   determined 
from  the  evidence  and  circumstances  of  the  case.      It  is 
one  of  fact  to  be  inquired  into  by  a  jury.     The  plaintiff 
claims  the  land  by  deed  from  the  landowner;   the  defend- 
ant from  the  State  by  virtue  of  condemnation  proceedings, 
and  is  in  lawful  possession  under  the  order  of  the  condem- 
natory court.     The  presumption  of  right  is  with  the  de- 
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fendant.  Under  such  circumstances  the  plaintiff  is  not 
entitled  to  an  injunction  until  it  has  established  the  su- 
premacy of  its  claim  at  law.  The  defendant,  being-  in 
possession,  mig^ht  have  answered  setting"  forth  the  supe- 
riority of  its  right,  and  attacked  the  plaintiff's  deed  as  a 
cloud  on  its  title,  but  it  preferred  to  rely  upon  its  legal 
rights.  To  do  so  is  its  privilege.  This  conclusion  ren- 
ders unnecessary  further  consideration  of  the  other  ques- 
tions raised.  The  decree  complained  of  is  reversed,  the 
injunction  dissolved,  and  the  bill  dismissed. 

Brannon,  President,  {dissenting'): 

This  is  a  contest  between  two  competing  railroads  for 
ground  for  right  of  way.  The  Glen  Jean,  Lower  Loup 
&  Deep  Water  Railroad  Company  made  a  survey  for  the 
location  of  its  line,  beginning  29th  of  October  and  ending 
2d  of  November,  1895,  upon  land  of  McKell.  On  Novem- 
ber 2d,  McKell  conveyed  to  the  Kanawha,  (ilen  Jean  & 
Eastern  Railroad  Company  a  strip  of  land  for  its  right  of 
way.  On  November  5th  the  Glen  Jean,  Lower  Loup  & 
Deep  Water  Company  served  on  McKell  a  notice  of  an  ap- 
plication by  it  in  the  circuit  court  of  Fayette  County  to 
condemn  the  land  which  it  had  surveyed  for  its  road,  in- 
cluding parts  of  that  so  conveyed  by  McKell  to  the  Kana- 
wha, Glen  Jean  &  Eastern  Railroad  Company,  and  on  that 
day  filed  its  applicatiqn  to  condemn.  McKell  was  a  party 
to  that  proceeding,  but  the  Kanawha,  Glen  Jean  &  East- 
ern Railroad  Company  was  not.  This  proceeding  resulted 
in  a  judgment  condemning  for  the  use  of  the  Glen  Jean, 
Lower  Loup  &  Deep  Water  Railroad  Company  '*the  title 
of  the  defendant  Thomas  G.  McKell  to  the  real  estate  de- 
scribed in  the  application."  Later  the  Kanawha,  Glen 
Jean  &  Eastern  Railroad  Company  brought  an  injunction 
suit  against  the  Glen  Jean,  Lower  Loup  &  Deep  Water 
Railroad  Company,  stopping  it  from  building  its  railroad 
over  the  land  conveyed  to  the  former  company  by  McKell, 
and,  the  injunction  having  been  perpetuated,  the  defend- 
ant company  brings  the  case  here  by  appeal. 

Several  questions  arise  in  this  case.  One  question  is, 
did  the  mere  location  of  its  line  by  the  Glen  Jean,    Lower 


W.  Va.]     Kan.,  c&c,  R.  Co.,  v.  Glen  J.,  &c.,  R.  Co.  127 

Loup  &  Deep  Water  Company  give  it  priority  over  the 
Kanawha,  Glen  Jean  &  Eastern  Company  to  the  ground  in 
dispute?  Was  the  right  of  said  locating  company  so  far 
perfected  as  to  vest  in  it  an  inchoate  title,  so  that  the  con- 
veyance from  McKell  to  the  Kanawha,  Glen  Jean  &  East- 
ern Company  would  be  held  void  because  it  would  be  a 
subsequent  purchase  of  the  land?  It  is  claimed  that  the 
mere  survey  created  what  I  may  call  a  "clamp"  upon  that 
land, — a  right  to  it  in  preference  to  all  other  railroad 
companies,  forbidding  the  owner  of  the  land  to  sell  it,  or 
any  other  company  to  buy  it  from  him.  I  am  clear  in  the 
opinion  that,  after  the  proceeding  for  condemnation  be- 
gins, any  one  purchasing  the  land  acquires  a  void  title  be- 
cause he  is  a  ^^7^rfe;//f //^^  purchaser,  and  the  statute  re- 
quiring recordation  of  Us  pendens  does  not  apply;  but,  un- 
less we  hold  that  the  mere  survey  is  the  commencement  of 
the  proceeding  for  condemnation,  the  deed  from  McKell 
to  the  Kanawha,  Glen  Jean  &  Eastern  Company  cannot  be 
aflFected  on  the  theory  that  said  company  is  a  -pendente  lite 
purchaser.  But  I  think  that  such  survey  is  no  part  of  the 
process  of  condemenation,  and  that  that  process  has  its 
commencement  with  the  service  of  notice  of  the  filing  of 
the  application.  I  do  not  think  that  our  statute  law  can  be 
so  construed  as  to  date  commencement  of  the  condemna- 
tion procedure  earlier  than  the  service  of  notice.  Code,  c. 
54,  section  50,  does,  it  is  true,  provide  that  a  railroad  com- 
pany may  "cause  such  examination  and  survey  for  its  pro- 
posed railroad  to  be  made  as  may  be  necessary  to  the  se- 
lection of  the  most  advantageous  route,  and  for  such  pur- 
pose, by  its  officers,  agents,  engineers,  or  employes,  may 
enter  upon  lands  or  waters  of  any  persons  or  corporation;" 
but  the  very  language  indicates  that  this  is  a  preliminary 
proceeding  anterior  to  the  actual  selection,  by  the  corpo- 
rate authorites  of  the  company,  of  the  route  of  the  rail- 
road, and  is  not  itself  a  fixed  selection  or  location,  and  can- 
not be  a  part  of  the  legal  proceeding,  and,  moreover,  can- 
not even  be  a  location.  It  requires  something  further  in 
this  State,  whatever  may  be  the  law  in  other  states,  as  the 
question  depends  largely  on  statute  law  variant  in  the  dif- 
ferent states;  and  in  reading  the  law  books  we  must  keep 
our  eyes  upon  these  various  statutes  under  which  the   de- 
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cisions  were  rendered.  It  is  clear  to  me  that  after  such  sur- 
vey there  must  be  action  by  the  board  of  directors  of  the 
company  adopting^  the  location  to  constitute  it  an  appro- 
priation of  the  land,  so  as  to  give  title  to  one  railroad  com- 
pany as  against  another.  An  engineer  alone  cannot  make 
a  location.  This  has  been  held  by  the  Supreme  Court  of 
Pennsylvania  in  Williamspori  &  N,  B.  /?.  Co.  v.  Philadel- 
phia &  E.  R.  Co.,  141  Pa.  St.,  407,  (21  Atl.,  645).  The  late 
and  invaluable  work  on  Railroads  by  Elliott  (volume  3,  § 
927)  states  the  rule  properly,  thus:  '*The  location  of  the 
road  results  only  from  some  definite  action  on  the  part  of 
the  corporation  itself.  An  engineer  alone  cannot  locate  a 
railroad  so  as  to  give  title  to  the  company  that  employs 
him;  and  a  preliminary  survey,  made  by  an  engineer, 
which  has  never  been  reported  to  or  adopted  by  the  com- 
pany, does  not  constitute  a  legal  location  of  the  line  of  the 
railroad  which  will  give  such  company  priority  over  an- 
other company  that  has  adopted  a  line^  covering  a  portion 
of  the  same  territory."  Lewis,  Em.  Dom.  §  306,  says  that 
to  give  priority  to  one  company  over  the  other  there  must 
be  a  complete  location.  Pierce,  R.  R.,  157,  says  **the 
prior  right  attaches  to  the  company  which  first  actually 
surveys  and  adopts  the  route  and  files  its  survey  accord- 
ing to  law."  2  Wood,  R.  R.  §  269,  says  that:  '*To  consti- 
tute such  location  there  must  be  some  definite  corporate 
action  on  the  part  of  the  company  establishing  and  adopt- 
ing some  definite  route.  The  mere  fact  that  an  engineer 
alone  surveyed  and  marked  out  a  line  is  not  sufficient  to 
amount  to  a  valid  appropriation  of  the  location  by  the  com- 
•pany,  and  it  cannot  afford  ground  for  proceedings  a^^ainst 
a  rival  company  occupying  that  line.''  So  holds  Barrc  R, 
Co.  V.  MofUpeiler  iSc  W.  R.  Co..  61  Vt.,  1,  (17  Atl.,  923). 

Now,  the  rights  of  the  Glen  Jean,  Lower  Loup  &  Deep 
Water  Railroad  Company  cannot  meet  the  demands  of  this 
law,  as  it  dues  not  appear  that  its  survey  was  returned  to 
the  company  or  adopted  by  it,  prior  to  McKell's  deed  to  the 
other  company.  Indeed,  I  may  say  it  was  not  because  the 
actual  ground  survey  was  not  completed  until  2d  of  No- 
vember, and  the  plat  was  not  likely  returned  until  later, 
as  I  find  an  exhibit  made  by  its  engineer,  giv^ing  the  de- 
scription of  the  land,  dated  4th  November.     McKell's  deed 
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to  the  other  company  was  2d  November.  Thus,  when 
that  deed  was  made,  the  defendant  company  had  no  right 
in  the  land  to  prevent  the  owner  from  selling-  it,  or  to  pre- 
vent the  other  company  from  buying  it.  Code  1891,c.  54,  sec- 
tion 65,  provides  that  a  railroad  corporation  shall,  within  a 
reasonable  time  after  its  railroad  is  located,  cause  a  map  and 
profile,  showing  the  owners  of  the  lands  through  which  it 
runs,  to  be  filed  in  the  office  of  the  secretary  of  state  and 
the  office  of  the  clerk  of  the  county  court  in  each  county 
through  which  it  runs.  What  effect  as  an  appropriation 
of  land  such  plat,  when  filed,  would  have,  I  need  not  say, 
as  there  is  no  appearance  that  that  section  was  complied 
with  by  the  Glen  Jean,  Lower  Loup  &  Deep  Water  Com- 
pany. That  plat  could  not  be  filed  until  the  location 
should  be  adopted  by  the  directors  of  the  company.  Thus 
no  right  could  vest  in  a  locating  company  at  earliest  until 
its  directors  adopted  a  location.  My  own  opinion  is  that 
there  is  no  appropriation  preventing  another  company 
from  acquiring  the  right  of  way  until  the  actual  com- 
mencement of  the  proceeding  for  condemnation.  We 
ought  to  have  a  fixed  rule  in  this  matter.  Any  rule  is  bet- 
ter than  none,  if  we  say  that  a  mere  survey  by  an  engin- 
eer, or  even  one  adopted  by  the  directors,  constitutes  an 
appropriation  as  against  other  companies,  it  opens  the 
door  to  uncertainty.  Take  our  State.  It  has  been  check- 
ered by  surveys  without  number,  so  that,  if  they  are  living, 
it  would  be  an  Egyptian  labyrinth  of  confusion.  I  know 
that  the  law  does  not  keep  alive  these  locations  anywhere 
indefinitely,  but  how  long  do  they  last?  No  statute  fixes 
their  duration,  and  excuses  of  all  sorts,  and  based  on  vari- 
able oral  evidence  will  beset  up,  or  might  be,  to  prolong 
their  lives,  and  thus  the  door  of  uncertainty  would  be 
open,  and  these  surveys  might  come  to  be  a  Pandora's 
box  of  evil;  but,  if  we  adopt  the  rule  that  only  the  com- 
mencement of  a  condemnation  proceeding  can  give  right, 
we  have  a  rule  of  safety  and  certainty.  I  surely  would 
not  commence  it  before  the  filing  of  a  plat  in  the  clerk's 
office  under  said  statute.  In  this  connection  it  is  perti- 
nent to  remember,  as  bearing  on  this  question,  that  the 
owner  of  land  has  as  an  inherent  part  of  his  estate  the  jus 
disponendi  (the    right    of  disposal")  and  when  you  take 
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away  that  for  even  a  very  short  period,  you  detract 
from  the  efficacy  of  his  estate  in  the  land.  You  take 
from  it  a  valuable  element, — the  power  to  sell  when 
he  pleases;  and  you  take  from  others  the  power  to 
buy.  If  you  hold  that  the  mere  survey  or  order  of  the 
board  of  directors  is  an  appropriation  of  the  land,  you  lay 
an  embargo  upon  the  rig-ht  of  the  owner  to  sell,  and  this 
amounts  to  a  **taking,"  within  the  meaning-  of  the  Consti- 
tution, for,  while  it  is  true  that  such  location  cannot  be 
considered  an  appropriation  as  to  the  owner,  and  that 
nothing  but  actual  payment  will  affect  his  right,  yet  if  you 
hold  it  as  an  appropriation  of  the  land  as  to  a  rival  com- 
pany and  others,  it  inevitably  affects  the  owner,  because  if 
he  cannot  find  a  purchaser,  of  what  avail  is  his  estate  dur- 
ing the  continuance  of  the  embargo?  Its  effect  upon  him 
is  direct,  and  repugnant  to  that  provision  of  the  Constitu- 
tion which  says  that  his  property  shall  not  be  taken  or 
damaged  without  just  compensati(m.  If  you  continue  this 
embargo  a  day,  it  may  be  vastly  damaging  to  him.  The 
case  of  Sioux  City  iSc  D,  M,  Ry.  Co.  v.  Chica<ro^  M,  ct  St. 
P.  Ry.  Co.,  27  Fed.,  770,  is  n6t  applicable.  That  was 
under  a  law  allowing  the  company  to  take  and  hold  so 
much  land  as  might  be  necessary  for  the  location  and  con- 
struction of  the  railroad,  and  proceedings  had  been  insti- 
tuted for  condemnation,  and  the  competing  company  was 
?i pendente  lite  purchaser.  The  law  governing  that  case 
provided  that  application  might  be  made  to  a  sheriff  to  ap- 
point commissioners  to  assess  damages,  and  Judg*e  Shiras 
declared  that  '*from  the  time  the  application  is  made  to 
the  sheriff  the  condemning  company  has  a  right  which 
cannot  be  defeated  by  the  owner  in  conveying  a  right  of 
way  to  the  rival  company."  He  thus  dates  the  birth  of 
the  right  of  the  condemning  party  from  the  commence- 
ment of  proceeding,  and  he  says  that  whether  such  right 
can  in  any  case  antedate  the  application  to  the  sheriff  was 
open  to  question  even  under  that  statute.  No  other  au- 
thority is  cited  to  sustain  the  claim  of  the  defendant  that 
its  rights  dated  from  its  survey  that  has  any  bearing,  and 
we  have  seen  that  the  Sioux  Citv  Case  does  not  susta'n  the 
pretention  of  the  defendant  tested  by  the  law  of  this  State. 
The  statute  in  that  case  declared  that  the  company  might 
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take  and  hold  for  location,  and  did  not,  as  our  statute  does, 
provide  first  for  a  proceeding  in  court;  and  there  was  rea- 
son to  say  that  when  an  actual  location  was  made  under 
the  Iowa  statute  it  gave  an  inchoate  right;  but  our  statute, 
if  constitutional,  only  allows  an  entry  on  the  land  for  ex- 
amination. It  only  defends  the  company  from  an  action  of 
trespass  for  unlawful  entry,  but  confers  no  right.  It  is 
purely  preliminary.  It  is  the  proceeding  in  court  alone 
which  vests  any  right. 

Another  question  arises  under  the  contention  that  the 
deed  from  McKell  to  the  Kanawha,  Glen  Jean  &  Eastern 
Company  is  fraudulent  as  to  the  rights  of  its  rival  com- 
pany. That  question  is  answered  by  what  I  have  just 
said.  The  statute  of  fraudulent  conveyances  has  no  ref- 
erence to  such  a  subject,  but  onlv  the  principle  of  equity 
that  one  man  shall  not  purchase  what  another  man  has 
already  obtained  from  the  same  man,  under  principles 
of  courts  of  equit}'^;  but  in  order  to  apply  this  rule,  he  who 
claims  to  be  first  must  be  one  who  has  a  vested  right  in 
the  property  at  the  time  of  the  conveyance  alleged  to  be 
second. 

Another  question  is  whether  equity  has  jurisdiction,  or 
whether,  before  applying  to  it  the  Kanawha,  Glen  Jean  & 
Eastern  Railroad  Company  must  vindicate  its  title  by  an 
action  at  law  before  going  into  equity,  as  if  it  were  purely 
a  question  between  two  distinct  adverse  titks.  It  is  ser- 
iously contended  in  this  case  that  equity  has  no  jurisdic- 
tion. I  had  thought  that,  wherever  irreparable  injury 
was  being  done  to  real  estate,  jurisdiction  in  equity  to  en- 
join it  was  unquestionable;  and  surely,  where  one  railroad 
company  is  about  to  take  from  another  its  right  of  way 
land,  that  is  an  injury  falling  under  the  head  of  irrepara- 
ble injury.  The  bill  alleges  that  this  ground  is  indispen- 
sable to  the  plaintiff  company  for  its  line  of  railroad.  Both 
companies  claim  from  a  common  source — McKell.  It  is 
not  a  claim  of  two  distinct,  hostile  titles;  but,  if  it  were, 
the  character  of  the  act  doing  irreparable  damage  would 
give  jurisdiction  to  equity,  for  it  has  often  been  held  in 
this  State,  as  elsewhere,  that  where  a  municipal  corpora- 
tion is  about  to  remove  buildings,  or  open  a  street  through 
the  land  of  a  citizen,   or  where  one   railroad   company  is 
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about  to  take  the  right  of  way  land  of  another  compao}-, 
and  build  its  railroad  on  it,  equity  will  stay  the  act  until 
compensation  paid.  Bonghner  v.  Clarksburg^  IS  W.  Va., 
394;  Teass  v.  City  of  St  Albans,  38  W.  Va.,  1,  (17  S.  E. 
400);  Spencer  v.  Railroad  Co,,  23  W.  Va.,  406;  3  Elliott,  R, 
R.  §  1125;  High,  Inj.  §  622.  Of  course,  if  equity  would  en- 
join, as  it  often  has  enjoined,  a  railroad  company  or  town 
from  appropriating  a  citizen's  land,  it  would  enjoin  one 
railroad  company  from  appropriating  land  of  another  com- 
pany. As  said  in  Spencer  v.  Railroad  Co,,  supra,  the 
owner  may,  as  a  matter  of  right,  enjoin,  because  the  Con- 
stitution defends  his  property  until  compensation  paid^ 
and  the  Constitution  cannot  be  effectively  enforced  except 
by  injunction;  and  must  one  railroad  company  allow  an- 
other to  take  possession  of  land  owned  by  it,  indispensa- 
bly necessary  for  its  own  use,  and,  on  the  theory  that  the 
claims  are  adverse,  bring  ejectment  or  trespass  to  estab- 
lish its  superior  right?  What  would  occur  in  the  mean- 
time? The  company  in  possession  would  go  on  building 
its  road,  unless  stayed  by  injunction,  and  why  not  resort 
to  that  at  the  outset,  the  only  efficient  remedy?  This 
shows  the  fallacy  of  the  idea  that  there  must  be  first  a  re- 
sort to  the  law  court. 

The  point  is  made  that  the  conveyance  from  McKell  to 
the  Kanawha,  Glen  Jean  &  Eastern  Company  does  not 
cover  the  land  in  controversy.  It  has  an  undisputed  and 
indisputable  initial  point  and  a  terminal  point,  and  the  line 
is  rigid,  and  I  think  from  its  minute  description  there 
could  be  no  difficulty  at  all  in  an  engineer  laying  it  down. 
I  will  not  enter  into  details  in  this  complicated  matter. 
There  is  no  doubt,  as  shown  by  the  evidence,  but  that  that 
deed  was  intended  to  convey  the  land  in  controversy,  and 
the  plaintiff  company  was  in  possession  of  it,  having  its 
roadbed  there,  and  the  defendant  company  was  destroying 
it;  so  there  is  no  doubt  as  to  this  deed  covering  that  land. 
Placing  ourselves  in  the  situation  of  McKell  and  the  com- 
pany to  which  he  granted,  looking  at  the  purposes  for 
which  the  deed  was  made,  viewing  the  surrounding  cir- 
cumstances, and  taking  the  calls  and  the  points  therein, 
there  can  be  no  difficulty  in  locating  this  land.  The  main 
object  of  a  description  in  a  deed  is  not  in  and  of  itself  to 
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identify  the  land, — that  it  rarely  does,  or  can   do,   without 
helping-  evidence, — but  to  furnish  the  means  of  identifica- 
tion; and,  when  this  is  done,  it  is  sufficient.     That   is  cer- 
tain which  can  be  made^certain.     B3'  the  aid   of  extrinsic 
evidence,  surrounding-  circumstances,  and  the  calls,  this 
land  can  clearly  be  identified.     Thorn  v.  Phares^  35  W.  Va., 
771,  (14  S.  E.  399>;  Warren  v.  Symc,  7  W.  Va.,  474;  Adams 
V.  Alkirc,  20  W.  Va.,  480;  Simpkins  v.    White,   43  W.   Va., 
125,  (27S.  E.  3(,1);   Devi.    Deeds,    §§   1012,    1039.     McKell 
was  the  only  party  to  the  condemnation  proceeding  under 
which  the  defendant  claims,  and  he  disclaimed  any  right, 
and  informed  the  court  that  the  plaintiff  company  owned 
the  land,  and  filed  his  deed  to  it,  thus  g'iving-  notice  to  the 
defendant  company  of  the  rights  of  the  plaintiff  company; 
but  the  plaintiff  company  was  not  made  a   party,   and   its 
rig-bts  were  not  affected  by  the  decree  of  condemnation. 
It  was  a  necessary  party  under  section  6,  chapter  42,  Code. 
The  circuit  court  e#joined  the  defendant  company  from 
taking*  possession  and  building  its  road  on  the  land  of  the 
Kanawha,  Glen  Jean  &  Eastern  Company,  conferred  upon 
it  by  said  deed,  until  the  defendant  company   should,   in 
the  manner  prescribed  b}'  law,  obtain  right  of  way   from 
the    plaintiff  company.     In  this,  I  think,  the  circuit  court 
was  rig^ht,  and  I  would  affirm  its  decree. 

Reversed, 
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CHARLESTON. 

"4r"i84  Richardson  ci  aL  v.  Graham  et  aL 

47    7fi0 
45  134t 

c  61  78|  Submitted  Febuary  10,  1898— Decided  April  22,  1898. 

1.     Corporations— /V^w^/^r*^  Rifrftis— Contracts, 

Where  a  party  holds  an  option  on  a  tract  of  land  for  which  he 
afij^reed  to  pay  six  thousand  dollars,  \vitl%a  view  of  organizing'  a 
joint-stock  company  for  the  purpose  of  drilling  for  oil  and  gas,  and 
and  associated  others  with  him  to  assist  in  soliciting  subscriptions 
to  the  stock  of  said  proposed  company,  and,  in  so  doing,  attached 
a  written  statement  to  each  subscription  paper,  proposing  to  sell 
said  tract  of  land  to  the  company,  when  organized,  at  the  price  of 
eight  thousand  five  hundred  dollars  and  after  the  stcx^k  was  sub- 
scribed, and  the  company  organized,  it  agreed  to  purchase  said 
property  at  said  price,  said  party  was  entitled  to  the  profit  aris- 
ing from  the  sale  of  land  to  the  company,     (p.  14(3). 

2.  Corporations — Contracts. 

While  a  corporation  cannot  ratify  contrjicts  made  in  its  name 
or  behalf  before  it  has  acquired  life,  it  may  exercise  its  jwwer  to 
make  contracts  when  it  comes  into  existence  by  accepting  or 
adopting  such  contracts,     (p.  142). 

3.  Corporations    Promoter's  Rights -Stock  -  Payment /or  Stock. 

Such  company  being  indebted  to  the  promoter  of  the  company 
for  said  tract  of  hind,  and  said  promoter  being  indebted  to  the 
company  for  stock  subscribed  for  by  him,  the  promoter  had  the 
right  to  pay  for  his  stock  by  giving  the  company'  credit  to  that 
extent  upon  the  purchase  money  due  him  for  said  land.    Jp.  142). 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  William  Richardson  and  others  against  A.  B. 
Graham  and  others  for  a  receiver  and  equitable  relief. 
From  a  decree  for  plaintiifs,  defendants  appeal. 

Reversed, 
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McClure  &  P^ARRKR  and  Turner   &  Turner,   for  appel- 
lants. 

Vanwinkle  &  Ambler,  for  appellees. 
English,  Judgp:: 

A.  B.  Graham  was  the  owner  of  an  option  on  a  tract  of 
land  of  ten  acres,  by  which  he  was  entitled  to  have  a  con- 
veyance therefor  from  the  executors  of  T.  J.  Cook  upon 
the  payment  of  six  thousand  dollars,  and,  being  such 
owner,  undertook  to  g-et  up  a  joint-stock  company,  with  a 
view  of  disposing  of  said  option  for  eight  thousand 
live  hundred  dollars.  The  proposed  company  was  to  be 
capitalized  at  twelve  thousand  dollars,  of  which  eight  ' 
thousand  five  hundred  dollars  was  for  said  option,  and 
three  thousand  live  hundred  dollars  for  putting  down  a 
test  well  on  the  property.  Graham  associated  with  him- 
self W.  H.  Ogden,  and  Lysander  Dudley  and  D.  B.  Grier, 
partners,  as  Dudley  &  Grier,  to  assist  in  obtaining  sub- 
scriptions to  the  stock,  to  be  paid  out  of  the  two  thousand 
five  hundred  dollars  profit::  derived  by  Graham  from 
the  sale  of  the  option.  A  paper  was  prepared  and 
signed  by  Graham,  to  the  effect  that  he  was  the  owner  of 
said  option,  and  that  he  would  sell  to  the  company  for 
eight  thousand  five  hundred  dollars,  a  copy  of  which  pa- 
per so  signed  was  attached  to  three  agreements  to  sub- 
scribe for  stock,  in  the  proposed  company, — one  each  for 
Graham,  for  Ogden,  and  for  Dudley  &  Grier,  who  used 
them  in  obtaining  subscriptions  to  said  company's  stock. 
On  November  12,  1890,  the  company  was  organized.  J. 
M.  McKinney,  E.  F.  Lathrop,  A.  B.  Graham,  J.  W.  Van- 
dervort,  and  R.  J.  A.  Boreman  were  made  directors.  Mc- 
Kinney was  elected  president,  and  Graham  treasurer. 
The  agreements  of  the  several  persons  subscribing  for 
stock  were  accepted  by  the  directors,  and  the  balance  due 
from  them  was  called  for.  The  board  on  December  30, 
1890,  accepted  the  said  option  at  eight  thousand  five  hun- 
dred dollars;  and  on  January  10,  1891,  in  a  general  meet- 
ing of  the  stockholders,  the  question  with  regard  to  the 
profit  of  two  thousand  five  hundred  dollars  was  discussed; 
and   Morehead,    one  of  the   plaintiffs  (Richardson   being 
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present),  asked  to  have  the  money  in  the  treasury,  three 
thousand,  live  hundred  dollars  repaid  to  the  stockholders 
who  had  paid  their  shares,  excluding-  the  twenty-five 
shares  received  by  Graham,  which  resolution,  tog-ether 
with  another  made  to  wind  up  the  affairs  of  the  company, 
was  overruled  by  a  majority,  after  a  full  disclosure  of  the 
profit  in  the  sale  of  the  option  had  been  made.  On  Janu- 
arv  12,  1891,  the  board  set  aside  the  former  resolution 
accepting  the  land  and  option  after  they  had  been  fully 
advised  of  the  two  thousand  five  hundred  dollars  profit, 
accepting  the  land,  and  option  at  eig-ht  thousand 
five  hundred  dollars,  and  directed  its  -attorney  to 
sue  for  the  amounts  due  on  stock  which  some  stock- 
holders were  refusing  to  pay  on  account  of  Graham's 
profit,  which  they  claimed  he  had  concealed  from 
them.  On  February  14,  1891,  Richardson  &  Morehead, 
in  a  directors'  meeting  moved  that  Graham  and  his 
associates  be  compelled  to  pay  in  money  for  the  twenty- 
five  shares  of  stock,  that  they  be  not  allowed  two  thousand 
five  hundred  dollars  profit  on  their  purchase,  or  that  the 
stockholders  be  relieved  from  their  subscriptions:  and 
these  requests  were  refused  by  the  board  of  directors. 
On  March  5,  1891,  Richardson,  J.  L.  Cramer,  E.  H.  More- 
head,  and  J.  M.  Circle  asked  the  secretary  to  call  a  meet- 
ing of  the  stockholders,  to  be  held  at  Richardson's  office, 
requesting  that  said  Richardson  be  permitted  to  issue  the 
notices,  who  failed  to  give  notice  to  many  stockholders, 
among  them  Graham,  Ogden,  Grier,  and  Dudley;  and  the 
place  said  meeting  was  to  be  held  was  different  from 
that  named  in  the  by-laws.  At  this  meeting,  the  purchase 
of  the  land  was  confirmed  at  six  thousand  dollars;  and  it 
was  resolved  not  to  allow  Graham  the  two  thousand  five 
hundred  dollars  profit,  and  to  protect  thr  interest  of  the 
company  and  of  the  stockholders. 

On  the  first  Monday  in  April,  18**1,  a  bill  was  filed  in. the 
circuit  court  of  Wood  County  by  William  Richardson  and 
others,  representinir  themselves  as  owners  of  more 
than  one-third  of  the  stock,  alleging  that,  in  the 
autumn  of  1890,  Graham  undertook  to  get  up  a  cor- 
poration for  the  purpose  of  producing  oil,  and  approached 
the  plaintiffs,  to  induce  them  to  subscribe  for  stock  in  the 
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proposed  company,  representing*  that  it  was  being  formed 
for  the  mutual  interest  and  benefit  of  all  who  should  sub- 
scribe, and  that  the  operations  were  to  be  carried  on  for 
the  benefit  of  all  stockholders;  that  the  land  mentioned 
could  be  purchased  on  behalf  of  the  proposed  company  for 
eig-bt  thousand  five  hundred  dollars;  that  Graham  had  se- 
cured an  option  on  the  land,  and  he  would  gfive  the  company 
the  benefit  of  such  option  at  eig-ht  thousand  five  hundred  dol- 
lars. And  a  subscription  paper  was  shown  them,  on  which 
several  of  the  promotershad  subscribed  larg-esums, — Gra- 
ham, one  thousand  dollars;  Ogden,  one  thousand  dollars; 
and  Dudley  &  Grier,  five  hundred  dollars.  The  plaintifi^s  in 
their  bill  alleg'e  that  they  were  g-reatly  influenced  to  sub- 
scribe for  this  stock  by  reason  of  the  fact  that  the  promo- 
ters had  made  such  liberal  subscriptions,  and  by  their 
representations  that  they  were  g-etting*  up  the  company  for 
the  common  benefit,  and  that  it  was  never  sug-g'ested  that 
said  promoters  were  to  pay  their  subscriptions  otherwise 
than  in  money;  that  Richardson  and  Cramer  asked  Gra- 
ham directly  whether  all  shareholders  were  to  share 
alike,  and  if  the  company  was  being*  organized  for 
mutual  benefit,  or  if  there  was  a  bonus  or  profit 
for  any  one,  or  any  advantage  to  be  taken  by  any  of 
the  parties  as  against  other  subscribers;  and  said 
Graham  promptly  replied  that  all  would  share  alike,  that 
it  was  a  common  equal  square  deal,  all  to  be  on  the  ground 
floor,  with  no  bonus  or  advantage  to  anybody,  etc.  With- 
out following  the  numerous  allegations  of  a  lengthy  bill, 
the  plaintiffs  rely  mainly  for  relief  on  the  alleged  fact  that 
the  promoters  induced  them  to  subscribe  by  their  own 
liberal  subscriptions,  thereby  showing  their  faith  in  the 
venture,  and  by  frandulently  representing  that  they  were 
putting  in  the  property  at  eight  thousand  five  hundred  dol- 
lars,— just  what  it  cost  them, — and  no  profit  was  to  be  re- 
alized by  them,  when  in  fact  they  were  realizing  two  thous- 
and five  hundred  dollars  thereby;  praying  that  the  affairs 
of  the  company  may  be  wound  up,  and  its  assets  distrib- 
uted among  its  stockholders  as  they  severally  may  be  en- 
titled; that  the  money  paid  by  plaintiffs  may  be  refunded, 
and  their  subscriptions  canceled;  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  affairs  of  the   company,   col- 
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lect  the  assets,  and  distribute  the  same  under  the  decrees 
of  the  court;  and  that  all  agreements,  etc.,  might  be  can- 
celed and  set  aside;  and  that  A..  B.  Graham  be  required  to 
account  for  moneys  paid  into  the  treasury;  and  for  gener- 
al relief. 

This  bill  was  answered  by  Dudley  &  Grier,  Graham 
Oil  Company,  W.  H.  Ogden,  and  A.  B.  Graham,  who  deny 
that  plaintiffs  represent  one-third  of  the  stock  in  said  com- 
pany, and  put  in  issue  every  material  allegiation  of  the  bill, 
and  claim  there  was  no  fraud  or  concealment  practiced  up- 
on any  of  the  subscribers  to  said  stock;  that  they  sub- 
scribed to  a  paper  which  on  its  face  showed  that  the  com- 
pany was  to  pay  eight  thousand  ^\q^  hundred  dollars  for 
the  option  held  by  Graham;  and  there  was  no  attempt  to 
deceive  them  in  any  respect.  On  November  12,  1891,  the 
complainants  tendered  an  amended  bill,  and  moved  to  file 
thesame,  in  which  they  represent  that  on  November  4, 1891, 
at  a  regular  annual  meeting  of  the  stockholders,  seventy-six 
and  one-half  shares  of  the  stock  being  represented,  all  of  the 
shares  but  one  voted  to  discontinue  the  business,  close  it 
up,  and  to  ratify  and  affirm  the  bringing  of  this  suit;  and 
further  allege  that  the  affairs  of  the  company  cannot  be 
wound  up  until  the  rights  of  the  stockholders  have  been 
adjudicated,  and  the  matters  at  issue  in  the  cause  decided; 
and  ask  that  the  words  in  their  original  bill,  *'that  the  mon- 
eys paid  by  your  orators  be  refunded  to  them,  and  their  sub- 
scriptions canceled,'' may  be  stricken  out;  that  the  said 
corporation  may  be  disolved;  and  for  general  relief.  Gra- 
ham, Ogden,  Lysander  Dudley,  and  Sarah  Grier,  answer- 
ing said  bill,  deny  the  jurisdiction  of  the  court  under  the 
statute  to  grant  the  relief  prayed  for.  Numerous  deposi- 
tions were  taken,  and  on  the  19th  of  August,  1890,  a  decree 
was  rendered  in  the  cause,  overruling  the  exceptions  filed 
to  a  report  made  by  Levin  Smith,  commissioner,  on  Feb- 
ruary 12,  1896,  and  directing  that  the  Graham  Oil  Com- 
pany recover  from  the  parties  mentioned  in  said  report 
the  amounts  therein  found  against  them  as  due  the  com- 
pany; and  from  this  decree  A.  B.  Graham  and  Lysander 
Dudley  obtained  this  appeal. 

The  first  decree  complained  of  as  erroneous  is  the  one 
entered  on  the  9th  af  March,  1895,  in  which  it  was  decreed 


W.  Va.]  Richardson  cl  ah  z\  Gkaham  ct  al.  139 

that  any  and  all  arrang-ements,  resolutions,  and  proceed- 
ings undertaken  by  the  directors  to  bind  the  company  or 
stockholders  to  pay  eig-ht  thousand  five  hundred  dollars 
for  the  land,  which  cost  only  six  thousand  dollars,  are  in 
derogation  of  the  rights  of  said  stockholders,  and  are  not 
binding  upon  said  company;  and  that  the  difference  of  two 
thousand  five  hundred  dollars  could  not  properly  be 
charged  to  said  company;  and  that  Graham,  Ogden,  and 
Dudley  &  Grier  were  bound  to  pay  their  respective  sub- 
scriptions to  the  stock  of  said  company  in  money;  and  that 
all  the  assets  of  the  company  should  be  converted  into 
money,  and  properly  distributed.  Onthe27th  of  July,  1895, 
the  cause  was  referred  to  a  commissioner,  to  ascertain  the 
names  of  the  persons  liable  for  stock  of  the  Graham  Oil  Com- 
pany, for  what  amount  each  party  became  so  liable,  and  in 
what  way;  second,  w^hat  amount,  if  any  has  been  paid  by  each 
of  the  parties  so  liable  as  stockholders  or  otherwise  for 
the  stock  of  said  company,  and  in  what  way  have  such  pay- 
ments been  made;  third,  what  stockholders  or  persons 
liable  for  stock  have  failed  to  pay,  in  whole  or  part,  the 
amounts  for  which  they  became  liable,  and  what  amount 
is  now  due  by  each  person  on  account  of  such  stock; 
fourth,  what  persons  have  paid  in  full  for  the  amount  of 
stock  on  which  they  are  liable.  A  report  was  made  in 
pursuance  of  this  decree,  finding  that  neither  (^raham, 
Ogden,  nor  Grier  &  Dudley  had  paid  anything  on  the 
stock  subscribed  b/  them.  This  report  was  excepted  to 
bv  defendants — F'irst.  Because  this  is  a  suit  at  the  in- 
stance  of  stockholders  and  not  of  a  creditor,  and  it  was 
therefore  error  to  find  and  report  any  liability  on  the  part 
of  the  defendants,  or  anv  of  them,  or  of  the  estate  of  D. 
B.  Grier,  deceased,  to  pay  for  the  shares  of  stock  issued 
to  and  held  at  any  time  by  them  or  any  of  them,  at  its  full 
par  value  in  money,  in  the  absence  of  a  contract  to  that 
effect  or  of  a  statute  creating  such  liability  as  between 
stockholders.  Second.  Because  it  was  error  to  find  and 
report  that  there  was  any  liability  on  the  part  of  the  de- 
fendants, oi  any  of  them,  to  pav  the  calls  made  on  shares 
of  stock  subsequent  to  the  transfer  of  said  shares  by  the  de- 
fendants, or  any  of  them;  and  it  was  error,  therefore,  to 
find  and  report  such  liability  to  pay  the  unpaid    subscrip- 
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tions  on  stock  transferred  by  them,  or  either  of  them, 
prior  to  the  institution  of  this  suit.  Third.  It  was  error 
to  find  that  there,  was  a  liability  on  the  part  of  the  defend- 
ants, or  either  of  them,  to  pay  unpaid  subscriptions  on 
shares  of  stock  issued  and  reissued  by  said  company,  as 
fully  paid  up,  especially  at  the  instance  of  stockholders, 
who  had  acquiesced  in  the  same.  Fourth.  It  was  error 
to  find  and  report  such  liability  for  unpaid  subscriptions 
on  shares  of  stock  which  had  been  treated  by  the  company 
as  fully  paid  up,  and  on  which  dividends  had  been  declared 
and  paid  by  the  company.  Fifth.  Unpaid  subscriptions 
constitute  a  fund  for  the  benefit  of  creditors,  and  not  for 
the  benefit  of  stockholders,  and  no  rig-ht  is  shown  on  the 
part  of  the  plaintiff  stockholders  to  enforce  the  liability  of 
unpaid  subscriptions. 

The  entire  controversy  in  this  case  grows  out  of  the 
fact  that  Graham  purchased  the  ten  acres  of  land  in 
the  proceeding-  mentioned,  or  obtained  an  option  there- 
on at  six  thousand  dollars,  and,  having-  it  at  that  price, 
proposed  to  get  up  a  joint-stock  company,  and  sell  it  to 
them  at  eight  thousand  five  hundred  dollars.  This  he  had 
a  perfect  right  to  do  if  he  could  get  the  company  after  it 
was  organized  to  accept  it  at  that  price.  It  could  not  con- 
cern the  company  or  any  of  its  stockholders  what  the  pro- 
perty originally  cost  Graham,  if  they  were  willing  to  take 
it,  and  did  agree  to  take  it,  at  eight  thousand  five  hundred 
dollars.  After  it  was  ascertained  by  some  of  ttie  stock- 
holders  that  the  property  cost  Graham  only  six  thousand 
dollars,  they  seemed  to  think  he  ought  to  have  sold  it  to 
the  company  at  the  same  price.  The  option,  however,  was 
Graham's  property,  and  he  had  a  right  to  sell  it  for  all  he 
could  obtain  for  it.  Can  we  say  that  Graham  deceived  the 
subscribers  for  stock  in  this  company  as  to  the  price  he 
expected  the  company  to  pay  for  the  property?  Certainly 
not,  when  the  evidence  shows  that  at  the  head  of  the  sub- 
scription list  appeared  the  following  statement  in  writing: 
'*The  real  estate  contemplated  to  be  operated  by  the  oil 
company  when  formed  is  situated  in  Pleasants  County, 
W.  Va.,  containing  ten  acres,  and  generally  described  as 
part  of  the  T.  J.  Cook  estate  at  Vaucluse,  for  which  I  hold 
the  option,  and  agree  to  sell  all  my  rights   therein  to  said 
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company,  for  eig^ht  thousand  five  hundred  dollars,  when 
said  company  is  org-anized," — dated  October  11,  1890,  and 
sig^ned,  *' A.  B.  Graham."  So  that  every  subscriber  who 
took  stock  had  an  opportunity  to  read  the  above  statement 
when  he  signed  the  subscription  list  if  he  desired,  and,  if 
he  signed  without  reading,  he  had  no  one  to  blame  but 
himself. 

The  circuit  court  erred  in  overruling  the  exceptions  to 
the  report  of  Commissioner  Levin  Smith,  and  confirming 
the  same,  and  in  holding  that  nothing-  had  been  paid  by  A. 
B.  Graham,  Ogden,  and  Grier  &  Dudley  upon  their  shares 
of  stock  in  said  company,  and  holding  that  they  were  in- 
debted to  said  company  for  the  stocksubscribedfor  by  them. 
This  conclusion  is  reached  when  we  consider  the  fact  that 
the  company  purchased  from  Graham  said  ten  acres  of 
land,  for  eig-ht  thousand  five  hundred  dollars;  and,  as  to 
the  stock  subscribed  by  Graham,  he  certainly  had  the 
rig-ht  to  give  the  company  credit  with  the  amount  of  the 
stock  he  had  subscribed  for,  instead  of  requiring  the  com- 
pany to  pay  him  the  money.  He  also  had  the  right  to  pay 
Og-den  and  Grier  &  Dudley  for  their  services  in  g^etting 
the  stock  subscribed;  and  to  do  so  by  allowing  the  com- 
pany credit  on  the  purchase  money  for  the  amount  of  the 
stock  subscribed  by  Ogden  and  Grier  &  Dudley,  instead 
of  requiring  the  company  to  pay  him  the  money  to  that  ex- 
tent on  the  purchase  of  the  lot,  which  he  did.  The 
report  of  said  commissioner  was  therefore  erroneous  in 
finding-  that  nothing  had  been  paid  by  said  parties  on  the 
stock  subscribed  for  by  them,  but  should  have  reported 
the  stock  as  fully  paid  up.  Jcrman'^s  Ad^nW  v.  Benion^  79 
Mo.,  148. 

Here  was  a  written  proposition,  signed  by  A.  B.  Gra- 
ham, proposing  to  sell  this  property  to  the  company  when 
org-anized  for  eight  thousand  five  hundred  dollars,  which 
proposition  was  accepted,  and  thereby  became  a  contract. 
So,  in  the  case  of  Crump  v.  Mining  Co,^  7  Grat.,  353  (sixth 
point  of  syllabus),  it  was  held  that  where  the  representa- 
tions contained  in  a  written  proposal  of  sale  were  inall  ma- 
terial respects  true,  and  no  fact  within  the  knowledge  of 
the  vendors  materially  affecting  the  value  of  the  thing  sold 
was  suppressed,  to  the  injury  of  the  purchasers,  the  sub- 
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sequent  failure  of  the  mine  in  value  and  productiveness 
does  not  imparc  the  ri<»fht  of  the  vendors  to  enforce  the 
contract.  As  to  the  rig-ht  of  Graham  to  credit  the  com- 
pany for  the  amount  of  his  stock  on  the  purchase  money 
the  company  owed  him,  the  authorities  say:  **It  would 
be  too  refined  a  distinction  for  ordinary  purposes  to  re- 
quire a  subscriber  to  hand  over  to  the  corporation  the 
money  which  the  corporation  would  be  at  liberty  the  next 
minute  to  hand  back  to  him,  in  the  purchase  of  g-oods,  or 
whatever  they  might  need  in  the  business  for  which  they 
were  incorporated/'  That  Graham  clearly  had  the  rig-ht 
to  take  his  pay  in  stock,  see  Coffin  v.  Ransdell,  110  Ind., 
417,  (12  N.  E.  20),  where  it  is  held  that  ^'subscriptions  to 
corporation  stock  need  not,  in  the  absence  of  statutory 
provisions  requiring-  it,  be  paid  in  cash,  but  any  property 
which  the  corporation  is  authorized  to  purchase,  or  which 
is  necessary  for  the  purpose  of  its  leg"itimate  business, 
may  be  received  in  payment."  Now,  it  is  apparent  that 
there  is  no  oblig-ation  on  the  company,  when  all  of  the 
stock  was  subscribed,  to  accept  this  property  at  the  price 
of  eight  thousand  five  hundred  dollars.  This  was  his  writ- 
ten proposition;  but,  when  the  company  was  organized  and 
accepted  it,  the  proposition  became  a  contract,  and  the 
company  was  bound  to  pay  this  price  for  it,  whatever  it 
cost  Graham,  While  a  corporation  cannot,  according  to 
to  the  weight  of  authority,  ratify  contracts  made  in  its  be- 
half before  it  has  acijuired  life,  it  may,  under  what  is  per- 
haps the  prevailing  American  doctrine,  exorcise  its  power 
to  make  contracts  when  it  comes  into  existence,  by  accept- 
ing or  adopting  such  c  )ntracts;  and  that  is  precisely  what 
was  done  in  this  case.  In  support  of  this,  see  Alger,  Pro- 
moters Corp.  SS  2*0,  2:).^:  Mr  Arthur^  v.  Prhilino-  rV;.,  48 
Minn.,  319,  (51  N.  W.  216);  Mor.  Priv.  Corp.'§  548.  The 
only  fraud  claimed  bv  the  plaintiffs,  to  have  been  perpe- 
trated by  Graham  and  his  ass')ciates  in  obtaining  subscrip- 
tions to  the  stock  of  said  company  was  in  concealing  the 
price  paid  for  the  property  by  Graham;  but  it  is  apparent 
on  the  face  of  the  record  that  after  the  facts  were  made 
known,  and  the  company  chartered  and  organized,  it  con- 
tracted to  purchase  the  pro[)erty  for  eight  thousand  five 
hundred   dollars;  and   although    tlu   stockholders,   at    an 
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illegally  constituted  meeting-,  repudiated  the  contract,  it 
was  nevertheless  legally  binding  upon  the  company.  Yet 
the  court  erroneously  allowed  the  stockholders  to  share 
in  said  profit  of  two  thousand  five  hundred  dollars,  and 
refused  to  allow  Graham  and  his  associates  credit  for  said 
sum  of  two  thousand  live  hundred  dollars.  The  decrees 
complained  of  are,  for  the  reasons  aforesaid,  reversed  and 
the  cause  remanded,  with  costs. 

Reversed, 


CHARLESTON. 


RoBEKTS  v,  Bettman  et  ah 


'( PvNGLiSH,  Judge,  dissenting.) 
Submitted  February  7,  1898— Decided  April  22,  1898. 

1.  On- Leask — Construction  of  L'\isc  -Forfeiture  Of^tion  of  Lessor. 
A  lease  for  oil  and  f^'as  contemplates  that  the  lessee  have  two 
years  in  which  to  bore  a  well,  and  provides  **that  the  party  of  the 
second  part  shall  pa^^  to  the  party  of  the  first  part  $.00  per 
month  in  advance,  until  a  weil  is  completed,  from  the  date  of 
this  lease,  and  a  failure  to  complete  such  well,  or  to  pay  said 
rental  when  due,  or  within  ten  dJiys  thereafter,  shall  render 
this  lease  null  and  void,  and  can  only  be  renewed  by  mutual  con- 
sent, and  no  rig-ht  of  action  shall,  after  such  failure,  accrue  to 
cither  party  on  account  of  the  breach  of  any  covenant  herein  con- 
tained ♦  *  »  It  is  further  agreed  that  the  second  party  shall 
have  the  rig-ht  at  any  time  to  surrender  this  lease  to  the  party  of 
the  first  part,  and  thereafter  be  fully  discrar^»-ed.'*  The  lessee 
bores  no  well,  but  holds  the  lease  a  number  of  months,  and  then 
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surrenders  it.  Hcld^  that  the  forfeiture  provisions  are  for  the 
lessor's  benefit,  and  he  can  avail  himself  of  them  to  declare  a 
forfeiture  for  nonpayment  of  rental  or  not,  as  he  chooses,  and,  if 
he  does  not,  c«in  recover  rental  until  the  surrender  of  the  lease. 
The  lessee's  mere  failure  to  pay  does  not  release  him  from  obli- 
gation to  pay.     There  was  tacit  consent  to  renew,     (p.  1 45.) 

2.     Oil  LtY,KSTL— Recovery  of  Rental— Release. 

Where,  under  a  lease,  there  may  be  recovery  of  monthly  rental 
for  a  number  of  months,  but  not  for  all  claimed  \>y  plaintiff,  and 
he  recovers  a  verdict  for  more  than,  he  is  entitled  to,  he  may  re- 
lease the  amount  beyond  the  proper  number  of  months,  and  de- 
fendant cannot  complain  of  it.     (p.  150.) 

Error  to  Circuit  Court,  Tyler  County. 

Action  by  W.  H.  Roberts  against  M.  A.  and  D.  Bettman 

on  covenants  in  a  lease.     From   a  judgment  for  plaintiff, 

defendants  bring  error. 

Affirmed. 

McCluke  &  FoRRER,  for  plaintiffs  in  error. 

J.  B.  Blair  and  F.  L.  Blackmarr,  for  defendant  in  error. 

Brannon,  President: 

• 

Roberts  made  two  leases  of  two  tracts  of  land  to  Boyle 
for  oil  and  gas  purposes,  by  which  Boyle  agreed  to  pay  a 
certain  share  of  oil  for  oil  wells,  and  a  certain  money  rent 
for  gas  wells,  should  producing  wells  be  bored.  The 
leases  contained  the  clauses:  '*It  is  agreed  that  the  party 
of  the  second  part  shall  pay  to  the  party  of  the  first  part 
$100  per  month  in  advanc-  until  a  well  is  completed  from 
the  date  of  this  lease,  and  a  failure  to  complete  such  well, 
or  to  pay  said  rental  when  due,  or  within  ten  days  t^ierc- 
after,  shall  render  this  lease  null  and  void,  and  can  only 
be  renewed  by  mutual  consent,  and  no  right  of  action  shall 
after  such  failure,  accrue  to  either  party  on  account  of  the 
breach  of  any  covenant  herein  contained.  *  *  *  It  is 
further  agreed  that  the  second  party  shall  have  the  right 
at  any  time  to  surrender  this  lease  to  the  party  of  the 
first  part,  and  thereafter  be  fully  discarged."  These 
leases  were  assigned  by  Boyle  to  M.  A.  and  D.  Bettman, 
partners.  No  well  was  bored  under  said  leases.  For 
some  time  the  rental  was  paid,  and  then  there  was  a  fail- 
ure to  pay  the  rent  for  about  nine  months.     For  several 
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months  after  the  first  failure  to  pay  the  monthly  rental 
the  Bettmans  made  no  surrender  of  the  lease,  but  finally 
did  so.  Roberts  afterwards  broug-ht  an  action  of  covenant 
upon  the  leases  for  the  purpose  of  recovering*  the  unpaid 
monthly  rentals.  He  recovered  a  verdict  for  the  monthly 
rental  of  the  whole  period  claimed  by  him.  The  court, 
upon  a  motion  for  a  new  trial,  received  a  remittitur  for 
that  part  of  the  verdict  covering  the  monthly  rentals  after 
the  surrender  of  the  lease  by  the  Bettmans,  and  gave  judg- 
ment for  the  balance  of  the  verdict, — that  part  of  it  which 
included  rentals  from  the  time  when  the  Bettmans  ceased 
to  pay  them  up  until  the  surrender.  The  Bettmans  bring 
the  case  here  by  writ  of  error. 

The  question  before  us  is,  I  think,  one  of  great  impor- 
tance in  this  State.  I  surmise  that  there  are  many  leases  in 
this  State  containing  similar  clauses  to  those  above  given, 
and  it  is  important  that  we  give  a  fixed  construction  to 
them.  The  Bettmans  advance  the  proposition  that  they 
could  retain  these  leases  without  any  formal  surrender  of 
their  estate  therein,  and  not  bore  for  oil  or  gas,  and  not  pay 
rentals,  and  that  they  could  not  be  made  to  pay  rentals  be- 
cause of  the  provisions  in  the  leases  themselves;  in  other 
words,  that  the  very  failure  to  pay  would  alone,  under  the 
leases,  absolve  them  from  liability  for  such  monthly  ren- 
tal. If  so,  these  leases  are  wholly  one-sided.  Where  does 
the  safety  of  the  land-owner  come  in  under  such  a  con- 
struction? What  does  he  get  for  making  a  lease  for  the 
very  purpose  of  having  his  land  developed,  or,  in  default 
of  development,  to  receive  his  rental?  He  gets  nothing 
under  this  construction.  The  lessee  pockets  his  lease, 
and  awaits  the  chances  of  wealth  from  speculation,  spend- 
ing nothing.  The  landowner  gets  naught,  but  perhaps  he 
has  lost  his  all  from  having  his  land  thus  tied  up.  Shall 
we  make  such  leases  a  delusion  and  a  snare?  Did  the 
landowner  ever  dream  that  he  was  entering  into  a  con- 
tract of  the  import  which  the  Bettmans  would  assign  to 
this  contract?  Indeed,  did  the  lessees  ever  so  regard  it 
themselves?  If  it  is  capable  of  such  a  construction  against 
the  unwary,  inexperienced  landowner,  it  is  a  delusion  and 
a  fraud,  which  no  court  ought  to  enforce.  But  we  can 
give  a  construction  to  such  leases  which  will  vindicate  and 
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protect  the  rights  of  both  sides  to  them.  We  can  make 
the  leases  themselves  speak  a  language  and  intention  which 
shall  subserve  the  purposes  of  right  and  justice.  Let  us 
look  at  the  leases.  They  affirmatively  stipulate  for  month- 
ly payment  to  the  lessee  of  a  fixed  rental  until  the  comple- 
tion of  a  well.  Until  the  well  is  completed,  that  rental  is 
the  compensation  given  the  landowner  for  having  granted 
a  monopoly  as  to  oil  and  gas  until  a  well  comes  in,  and 
then  it  stipulates  for  the  payment  of  a  share  of  the  oil  or  a 
fixed  sum  per  gas  well.  The  purpose  here  is  plain.  If  we 
say  that  the  failure  to  pay  that  rental  monthly  ipso  facto 
releases  the  lessee  from  its  payment,  what  is  the  use  of 
the  provision  for  payment?  Why  provide  for  payment,  if 
failure  to  pay  alone  nullifies  the  provision  for  payment? 
The  covenant  to  pay  is  brought  to  birth  by  the  lease  only 
to  die  at  the  hands  of  its  mother.  This  construction  ren- 
ders the  instrument  self-contradictorv.  The  lease  can- 
not  mean  this  nonsense.  We  must  attribute  some  other 
meaning  to  it.  If  such  be  the  meaning,  where  is  the  need 
of  the  clause  giving  the  lessee  right  to  surrender  the  lease 
at  any  time  and  discharge  himself?  If  the  other  clause 
was  intended  to  release  him  from  the  obligation  to  pay, 
this  second  clause,  plainly  made  for  the  benefit  of  the 
lessee,  would  be  useless.  The  clause  stipulating  for  pay- 
ment of  rent  is  the  only  benefit  which  the  lessor  gets  un- 
til development  shall  give  him  what  moved  him  chiefly  to 
make  the  lease,  his  share  of  oil,  and  he  protected  himself 
against  the  insolvency  of  the  lessee,  or  his  failure  to  pay, 
by  the  clause  forfeiting  the  lease  for  failure  to  complete  a 
well  or  to  pay  rental.  That  clause  of  forfeiture  was  de- 
signed for  his  benefit,  and  not  for  the  lessee's  benefit.  It 
was  the  lessor's  only  safety.  The  clause  giving  the  lessee 
a  right  at  any  time  to  surrender  the  lease  and  discharge 
himself  from  further  liability  is  his  ample  shield.  This 
construction  gives  all  the  clauses  their  fair  operation.  This 
construction  is  sustained  by  repeated  decisions  upon  simi- 
lar leases  in  the  state  of  Pennsvlvania.  Those  decisions 
are  in  a  state  where  such  questions  have  received  more 
mature  consideration,  from  the  wide-spread  prevalence  of 
such  leases,  than  in  perhaps  any  other  state,  and  they  are 
entitled  to  great  regard  in  other  states;  and  I  feel  justified, 
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as  we  have  large  interests  of  the  kind  in  this  State,  in  mak- 
ing* a  somewhat  prolonged  reference  to  them. 

In  Gaky  v.  Kcllcrman,  123  Pa.  St.,  491,  (16  Atl.  474),  the 
lease  said  that  a  failure  to  complete  a  well  or  make  the 
pa^'ment  in  lieu  of  it  ''renders  this  lease  null  and  void  and 
to  remain  without  effect  between  the  parties  hereto." 
The  lessees  neither  developed  the  territory  nor  paid  ren- 
tal in  lieu  thereof,  and  claimed  that,  as  the  lease  provided 
that  such  failure  should  *'render  this  lease  null  and  void," 
it  must  be  treated  as  void,  not  from  and  after  the  default, 
but  ab  initio^  so  that  a  cause  of  action  accruing  before  or 
by  reason  of  the  default  was  extinguished  by  the  lease 
itself.  The  court  said:  *'This  construction  overlooks  the 
character  of  the  agreement  and  the  relation  of  its  cove- 
nants. The  lessees  secured  by  it  the  exclusive  right  to 
operate  for  oil  and  gas.  On  their  part,  and  as  consider- 
ation for  the  grant,  they  agreed  to  begin  operations 
within  sixty  days,  and  within  three  months  complete  the 
first  well.  If  they  failed  to  do  as  they  agreed,  they 
promised  to  pay  for  delay  SI, 000  per  annum.  If  they 
neither  developed  the  land  nor  paid  for  their  delay,  they 
were,  by  such  disregard  of  their  contract,  to  forfeit  all 
rights  under  it,  and  the  lease  was  to  be  rendered  thereby 
null  and  void.  But  the  forfeiture  did  not  happen  until  de- 
fault. *  *  *  The  acts  that  forfeited  their  rights  did 
not  forfeit  those  of  the  lessor."  The  court  held  that  the 
lessor  could  recover  the  stipulated  rental  for  the  time  the 
lessees  held  the  exclusive  rights  to  operate.  The  court 
said  that  the  construction  contended  for  by  the  lessee 
transferred  the  punishment  for  the  breach  of  the  contract 
from  him  on  whose  default  it  arose  to  the  injured  party, 
and  said:  *'We  should  need  the  constraint  of  insurmount- 
able necessity  to  induce  us  to  adopt  the  construction  con- 
tended for." 

In  Wills  \.  Gas  Co,,  130  Pa.  St.,  222,  (18  Atl.  721),  the 
lease  provided  that,  on  failure  to  drill  a  well  within  a  spec- 
ified time^  the  lessee  should  pay  one  thousand  dollars  an- 
nuallv  in  advance  thereafter,  and  that  failure  bv  the  lessee 
to  perform  any  of  his  covenants  should  work  an  absolute 
forfeiture,  and  the  lease  shall  thereupon  become  null  and 
void;  and  it  was  held  that  said  clause  was  intended  for  the 


148  KofiEKi^  V,  Bettman  ci  al,  [45 

benefit  of  the  lessor,  and  he  had  the  option  either  to  de- 
clare the  forfeiture  or  aflSrm  the  continuance  of  the  con- 
tract, and,  if  he  did  not  choose  to  avail  himself  of  the  for- 
feiture, it  could  not  be  set  up  by  the  lessee  as  a  defense  to 
an  action  for  .tl»e  rent  under  the  lease. 

In  Lciithennan  v.  Olliver,  151  Pa.  St.,  646,  (25  Atl.  309), 
the  lease  provided  that  the  lessee  should  complete  a  well 
within  six  months,  **or,  in  default  thereof,  pay  to  the  pafty 
of  the  first  part  for  further  delay  an  annual  rental  of  $500^ 
payable  quarterly  in  advance;"  and  that  **a  failure  to  com- 
plete said  well  or  pay  said  rental  for  ten  days  after  the 
time  above  specified  for  so  doing  shall  render  this  ag'ree- 
ment  null  and  void,  and  it  can  only  be  renewed  by  mutual 
consent,  and  no  right  of  action  shall,  after  such  failure,  ac- 
crue to  either  party  on  account  of  the  breach  of  any 
promise  oriagreement  herein  contained;"  and  it  was  held 
that  on  failure  to  drill  the  well  the  lessor  was  entitled  to 
the  stipulated  rental,  and  that  the  latter  clause  did  not  de- 
prive him  of  his  right  of  action,  as  by  the  latter  clause  the 
parties  meant  that  the  lessor  could  not  re-enter  and  treat 
the  rights  of  the  lessee  as  forfeited  or  abandonded  on  the 
day  the  default  happened,  but  that  he  must  give  the  lessee 
ten  days  of  grace  to  make  payment  before  he  could  take 
advantage  of  the  default  to  terminate  the  lease,  and  that 
the  lessee  could  not  compel  the  lessor  to  re-enter  so  as  to 
terminate  the  lease  for  the  lessee's  benefit,  and  that  the 
lessee  was  entitled  to  recover  his  rental. 

In  Phillips  V.  Vanderirrifi,  146  Pa.  St.,  357,  (23  Atl.  347), 
the  lease  pravided  that  a  well  should  be  completed  within 
a  fixed  time,  or,  in  default,  the  lessee  should  pay  a  yearly 
rental,  and  that  failure  to  complete  such  well  or  pay  said 
rental  ''shall  render  this  lease  null  and  void,  and  not  to  be 
revived  without  the  consent  of  both  parties;"  and  it  was 
held  that  such  covenant  was  for  the  benefit  of  the  lessor, 
and  that  the  lessee  by  his  own  act  of  default  could  not  re- 
lieve himself  from  a  liability  already  incurred. 

In  McMillan  v.  Philadelphia  Co,,  159  Pa.  St.,  142,  (28 
Atl.  220),  the  lease  said  that  a  ^'failure  to  complete  such 
well,  or  comply  with  any  of  the  foregoing  conditions,  or  to 
make  any  of  such  payments  within  such  time  and  at  such 
place  as  above  mentioned,  renders  this  lease  absolutely 
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null  and  void,  and  no  long-er  binding*  on  either  party,  and 
will  revest  the> estate  herein  granted  in  the  lessor,  and  re- 
lease the  lessee  from  all  his  covenants  herein  contained, 
he  having  the  option  to  drill  said  well  or  not,  or  pay  said 
rent  or  not,  as  he  may  elect."  Yet  the  court  held  that 
"this  clause  is  for  the  benefit  of  the  lessor,  and  he  may  as- 
sert the  forfeiture  or  forbear  to  do  so.'*  The  opinion 
says:  **He  [lessee]  may  drill  the  well,  and  so  pay  no  ren- 
tal, or  he  may  pay  the  rental,  and  not  be  compelled  to  drill 
the  well.  It  is  not  for  the  lessor,  but  it  is  for  the  lessee, 
to  elect  which  he  will  do.  This  option  was  deducible  from 
the  stipulations  of  the  lease,  but  the  parties  chose  to  put  it 
in  words  and  make  it  part  of  the  contract.  The  conten- 
tion of  the  defendant  destroys  the  character  of  the  whole 
contract.  It  makes  the  lessee  say  that  he  will  drill  a  well 
within  a  given  time,  or,  failing  to  do  so,  that  he  will  pay  a 
monthly  rental,  but  that  he  will  do  neither  unless  it  pleases 
him,  and,  if  he  does  neither,  he  shall  be  liable  in  no  manner 
for  his  breach  of  contract.  Such  a  construction  is  so  un- 
just and  absurd  that  the  words  relied  upon  as  requiring 
it  must  be  plain  and  unambiguous,  and  must  be  incapable 
of  an  exposition  in  harmony  with  the  body  of  the  contract, 
before  we  can  consent  to  adopt  it."  The  same  doctrine 
will  be  found  in  Cochran  v.  Pew,  159  Pa.  St.,  184,  (28  Atl. 
219). 

\ti  Can-^erw  Transportation  Co.,  165  Pa.  St.,  561,  (30 
Atl.  I'^SS),  the  lease  contained  the  clause:  '*A  failure  on 
the  part  of  the  second  party  to  make  any  of  the  payments 
within  10  days  after  the  time  hereinbefore  stated,  and  in 
manner  provided  for,  renders  this  lease  null  and  void,  and 
to  remain  without  effect  between  the  parties,  and  it  can  be 
renewed  only  by  mutual  consent,  and  no  right  of  any  ac- 
tion shall,  after  such  failure,  accrue  to  either  party  by  rea- 
son of  the  breach  of  any  promise  or  agreement  herein  con- 
tained." And  it  was  held  that,  upon  failure  to  drill  the 
well  within  twelve  months,  the  lessor  was  entitled  to  the 
stipulated  rental  for  each  year  of  delay. 

Thus,  I  say  that  the  true  construction  of  this  lease  on  its 
face  is  not  that  which  the  plaintiff  in  error  asks  us  to  give 
it.  Judge  Dent  suggests,  also,  that  we  may  presume  that 
the  parties  by  tacit,  mutual  consent  continued  the  lease, 
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and  this  would  entitle  the  plaintiff  to  recover  his  monthly 
rental  until  such  tacit  prolongation  of  the  leases  ended  by 
the  lessee's  express  surrender  of  them.  I  think  this  sug- 
gestion is  fair  and  strong.  It  only  adds  strength  to  the 
conclusion  which  we  reach,  that  the  plaintiff  was  entitled 
to  recover  his  rentals  until  the  surrender  of  the  leases. 

It  is  assigned  as  error  that  the  court  allowed  the  plain- 
tiff to  release  a  part  of  the  verdict.  I  do  not  see  how,  if 
there  be  no  other  error  against  the  party  complaining, — if 
the  facts  make  him  liable  to  the  amount  for  which  judg- 
ment was  rendered, — it  lies  in  his  mouth  to  complain  of  a 
release.  Without  further  discussion,  I  refer  to  Ohio  River 
Co.\,  Blake,  38  W.  Va.,  718,  725,  (18  S.  K.  <>57).  We  there- 
fore affirm  the  judgment. 

Engllsh,  Judge,  ^dissenting): 

I  cannot  concur  in  the  opinion  of  a  majority  of  the  Court 
handed  down  in  this  case,  for  the  following  reasons:  Wil- 
liam H.  Roberts  leased  to  W.  D.  Boyle,  by  separate  leases, 
two  tracts  of  land  in  Tyler  County,  W.  Va.,  for  the  pur- 
pose and  with  the  exclusive  right  of  drilling  for  petroleum 
and  gas,  both  leases  being  dated  July  5,  1892,  one  of  which 
tracts  contained  one  hundred  and  twelve  acres,  and  the 
other  one  hundred  acres.  About  August  3,  1892,  these 
leases  were  assigned  to  M.  A.  and  D.  Bettman,  which  as- 
signments were  signed  by  W.  D.  Boyle  and  William  H. 
Roberts.  The  leases  were  thus  transferred  to  said  M.  A. 
and  D.  Bettman,  with  all  their  covenants  unchanged  in  any 
respect,  except  that  the  Bettmans  were  to  pay  the  rentals 
Instead  of  W.  D.  Boyle,  which  rents  were  to  be  paid  at 
McCormick  &  Morrison's  store,  in  Tyler  County;  and  in 
these  assignments  by  said  Roberts  and  Boyle  it  was  stated 
that  a  failure  to  pay  these  rentals  foi  ten  days  for  any 
month  after  they  became  due  would  render  the  said  leases 
null  and  void,  and  they  should  be  surrendered  by  Bettman 
&  Bettman  to  Roberts,  and  the  rentals  should  cease.  No 
oil  or  gas  was  found  on  these  tracts,  and  Bettman  &  Bett- 
man notified  Roberts  that,  unless  he  would  reduce  the 
rentals,  they  would  surrender  the  property.  This  notice 
was  given  the  latter  part  of  November,  1892,  and  Roberts 
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replied,  **A11  rig-ht;  when  you  stop  payiag  the  rentals  that 
ends  the  lease."  Bv  the  terms  of  said  lease,  Bettman  & 
Bettman  were  to  pay  one  hundred  dollars  per  month  in 
advance  until  a  well  was  completed,  and  it  was  positively 
ag-reed  between  Bettman  &  Bettman  and  Roberts  that,  when 
the  rent  was  not  paid  when  due,  that  fact  of  itself  ended 
the  leases,  and  neither  should  have  the  rig-ht  of  action 
against  the  other.  On  the  2d  of  October,  189v3,  said  Roberts 
broug^ht  an  action  of  covenant  upon  said  two  leases  ag'ainst 
Bettman  &  Bettman,  partners,  etc.,  making-  profert  of  the 
same,  and  purporting"  to  set  out  the  covenants  and  condi- 
tions therein  contained  in  his  declaration,  claiming-  that 
eig-hteen  hundred  dollars  of  the  rent  became  due  and  was 
owing- to  the  plaintiff  from  said  defendants,  and  still  unpaid, 
contrary  to  the  covenants  in  the  two  indentures  contained, 
to  the  damage  of  the  plaintiff  three  thousand  dollars.  On 
April  12,  1894,  the  defendants,  by  counsel,cravedoyer  of  the 
deeds  described  in  the  declaration,  read  to  them,  and  de- 
murred g-enerally  to  the  plaintiff's  declaration,  in  which 
demurrer  plaintiff  joined.  Demurrer  was  overruled,  and 
thereupon  the  defendants  pleaded  covenants  not  broken, 
conditions  performed,  and  payment,  to  which  the  plaintiff 
replied  g-enerally,  and  issue  was  joined  thereon.  The  ac- 
tion of  the  court  in  overruling-  defendants'  demurrer  to 
said  declaration  is  assig-ned  as  error.  Was  this  assig-n- 
ment  well  taken,  and  did  the  court  err  in  overruling-  said 
demurrer? 

By  craving-  oyer  of  the  leases  sued  upon,  they  became 
part  of  the  declaration,  and  may  be  examined;  and,  when 
said  leases  are  read  and  compared  with  the  averments  of 
the  declaration  as  to  the  covenant  they  contained,  it  is  per- 
ceived that  in  declaring  upon  said  leases  the  pleader  omit- 
ted in  each  instance,  after  the  words,  **and  a  failure  to 
complete  such  wells  or  to  pay  said  rental  when  due  or 
within  ten  days  thereafter,  shall  render  the  lease  null  and 
void,"  to  insert  the  words,  **and  can  only  be  renewed  by 
mutual  consent,  and  no  right  of  action  shall  after  such  fail- 
ure accrue  to  either  party  on  account  of  any  covenant  here- 
in contained;"  which  covenant  is  found  in  each  of  said 
leases  made  profert  of  in  the  declaration. 

Let  us  next  inquire  what  the  effect  is  of  craving  oyer  of 
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the  leases  sued  on,  and  we  find  in  the  case  of  Jarreits 
AdmWs  V.  Jarretly  7  Leigh,  93,  it  was  held  that  if,  in  an  ac- 
tion on  a  deed,  plaintiff  makes  profert  of  the  deed  in  his 
declaration,  and  defendant  takes  oyer  of  it,  the  deed  is 
thereby  made  part  of  the  declaration,  and  defendant  can- 
not object  to  the  deed  as  evidence  on  the  trial,  on  the 
g-round  of  variance.  When,  however,  these  leases  were, 
by  craving  oyer,  made  part  of  declaration,  can  we  say  that 
the  court  acted  properly  in  overruling  the  demurrer  to  the 
declaration  as  then  presented,  the  lease  being  made  part 
thereof?  The  declaration  avers  that  the  defendants  failed 
to  complete  a  well  on  said  leases,  and  also  to  pay  the  rental 
when  due,  or  within  ten  days,  which  would  operate  to  ren- 
der such  leases  null  and  void,  and  place  them  in  such  con- 
dition that  they  could  only  be  renewed  by  mutual  consent; 
and  it  was  further  covenanted  that  no  right  of  action 
should,  after  such  failure,  accrue  to  either  party  on  ac- 
count of  the  breach  of  any  covenants  therein  contained. 
It  cannot  be  successfully  controverted  that  this  action  was 
brought  in  direct  opposition  to  this  covenant.  It  cannot 
be  said  that  this  covenant  was  intended  solely  for  the  ben- 
efit of  the  lessor,  because  the  express  language  of  the  cov- 
enant is  that  no  right  of  action  after  such  failure  should 
accrue  to  either  party  on  account  of  the  breach  of  the  cove- 
nants therein  contained,  and  this  covenant  is  j  ust  as  obliga- 
tory upon  the  parties  as  any  other  it  contains.  Beach  on 
Modern  Contracts  ( volume.  1,  §  ISl),  in  speaking  of  sealed 
instruments  and  consideration,  says:  **The  statutes  merely 
make  it  necessary  for  the  courts  to  gather  the  intention  of 
the  parties  entirely  from  the  instrument.  They  substi- 
tute the  intention  of  the  parties  for  the  form  of  the  instru- 
ment." And  in  section  473  the  author  says:  **By  release 
of  all  actions,  actions  real,  personal  or  mixed  are  dis- 
charged, and  so  are  all  causes  of  action."  And  in  section 
482  he  says:  **A  bond  or  covenant  not  to  sue  is  equivalent 
to  a  release."  And  at  section  735,  speaking  of  the  con- 
struction of  deeds,  says:  **The  construction  of  deeds  fol- 
lows the  rules  of  law  in  regard  to  the  construction  of  other 
contracts  in  writing.  A  deed  of  conveyance,  like  all  other 
instruments,  will  be  read  bv  the  court  in  the  sense  of  the 
meaning    of    the    parties.     The    intention    will    prevail 
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wherever  such  intention  is  unmistakably  manifested,  hav- 
ing* regard  to  all  parts  of  the  instrument.  *  *  *  In  de- 
termining the  meaning  of  the  parties,  recourse  must  be 
had  to  the  whole  instrument.  *  *  *  The  intention  as 
g-athered  from  the  whole  instrument  must  prevail."  Par- 
sons on  Contracts  (volume  2,  p.  622),  speaking*  of  the  con- 
struction of  contracts,  says:  *'So,  for  the  same  reason,  all 
the  parts  of  the  contract  will  be  construed  in  such  a  way 
as  to  give  force  and  validity  to  them."  In  the  case  of 
Barber  v.  Insurance  Co.^  16  W.  Va.,  658,  this  Court  held 
(third  point  of  sylabus)  that  in  the  construction  of  con- 
tracts the  provisions  thereof  shall  be  taken  into  considera- 
tion, and  reconciled,  if  possible,  so  that  the  true  intent  of 
the  parties  to  the  contract  may  be  ascertained. 

The  plain  and  manifest  intention  of  the  parties  to  these 
leases  was  to  avoid  litigation.  The  plaintiff  having*  made 
profert  of  said  leases,  and  the  defendants,  by  craving*  oyer 
of  the  same,  having  made  them  part  of  the  declaration,  we 
must  look  to  the  entire  deeds  ior  the  contract  which  is 
80iig*ht  to  be  enforced;  and  the  intention  of  the  parties,  as 
it  is  disclosed  by  the  deeds,  constitutes  the  contract;  and 
this,  when  ascertained  by  proper  construction  of  the  con- 
tract, will  be  enforced  by  the  court.  Looking,  then,  at 
these  leases  as  presented  by  the  pleadings,  can  we  discover 
any  rig-ht  thereby  conferred  upon  the  plaintiff  to  recover 
rent  after  failure  on  the  part  of  the  defendants  to  pay  the 
same  when  due?  On  the  contrary,  all  said  in  regard  to 
payment  of  rental  is  as  follows:  **The  said  rental   shall   be 

deposited  to  the  credit  of  the  party  of  the  first  part  at , 

or  paid  direct  to  said  first  party;  and  a  failure  to  complete 
such  well,  or  to  pay  said  rental  when  due,  or  within  ten 
days  thereafter,  shall  render  this  lease  null  and  void,  and 
can  onl3'  be  renewed  by  mutual  consent,  and  no  right  of 
action  shall  after  such  failure  accrue  to  either  party  on  ac- 
count of  the  breach  of  any  covenants  herein  contained." 
It  was  also  ag*reed  that  the  party  of  the  second- part  should 
pay  to  the  first  party  one  hundred  dollars  per  month  in  ad- 
vance until  a  well  was  completed,  from  the  date  of  said 
leases  on  each  tract  of  land;  and,  further,  that  the  party  of 
the  second  part  should  have  the  right  at  any  time  to  sur- 
render said  leases  to  the  party  of  the  first  part,  and  there- 
after should  be  fully  discharged. 
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Now,  even  if  it  be  true  that  the  defendants  suffered 
rent  to  accrue  ag'ainst  them  by  their  failure  to  surrender 
said  leases  promptly,  y^t  it  was  expressly  provided  that  a 
failure  to  pay  said  rental  for  ten  days  for  any  one  month 
after  it  had  become  due,  should  make  said  indentures  null 
and  void,  said  rentals  should  cease,  and  the  leases  be  sur- 
rendered. By  the  terms  of  the  leases,  the  surrender  of 
them  was  not  a  condition  precedent  to  the  ceasing^  of  the 
rent,  as  stated  in  the  declaration,  but  it  was  expressly  pro- 
vided, that,  upon  failure  to  pay  the  rent  when  due,  or  with- 
in ten  days,  the  leases  should  be  null  and  void,  and  could 
only  be  renewed  by  mutual  consent,  and  no  rig*ht  of  action 
should,  after  such  failure,  accrue  to  either  party  on  ac- 
count of  the  breach  of  any  of  the  covenants  therein  con- 
tained; yet  the  plaintiff,  by  his  declaration,  claims  rental 
for  nine  months  after  the  alleg-ed  failure  to  pay.  My  con- 
clusion, therefore,  is  that  the  plaintiff,  on  the  face  of  his 
declaration,  has  shown  that  he  is  not  entitled  to  sustain 
this  action,  and  the  court  erred  in  overruling-  the  defend- 
ants' demurrer,  and  judgment  should  have  been  rendered 
for  the  defendants  on  the  demurrer. 

Affirmed, 
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Submitted   February  7,  1H98— Decided  May  6,   1898. 

1.  Bill  OF  itv.WKW -Leave  of  Cyurf—Nt'ivfy  Disrovere.i   EviJen'e. 

There  need  be  no  leave  of  court  to  file  a  bill  of  review  based 
on  error  of  law,  but  such  leave  is  necessary  when  the  bill  of  re- 
view is  based  on  newU'-discmered  facts,     (p.  157). 

2.  Bill  dk  KK\'iK\w-.\fotion  for  Reversal  ^Limitation 

Three  years  is  the  limitation  for  a  bill  of  review,  and  five 
years  for  a  motion  to  reverse  a  decree  by  default.  (Bkannon. 
Prksidkn't,  fixes  two  years  for   both.)     (p.  157,   161). 

3.  KvtROK- -  Decree  -Payment  t-nder  Contract. 

It  is  error  to  decree  payment  of  purchase  money  before  the 
time  fixed  in  the  contract,     (p    163 u 

4.  CHKiyi  tor'* Si  BuA.— Parties     Order  to  Convene  Liens. 

Thoug'h  a  suit  be  broug-ht  by  one  judj^ment  creditor  only,  to 
enforce  the  lien  of  his  judg^ment,  and  thoug-h  it  does  not  make 
other  judg'ment  creditors  parties,  and  thoug-h  it  be  not  in  terms 
a  suit  for  the  benefit  of  the  plaintiff  and  other  judg-ment  credi- 
tors, yet  the  cC>urt  may  make  it  a  suit  for  all  lienors  by  order- 
ing an  account  of  all  liens  to  be  taken,  or  on  a  reference  to  con- 
vene lienors  any  may  prove  their  liens.  Uikju  such  order  to  con- 
vene liens  it  is  a  suit  for  the  benefit  of  all  presenting-  liens, 
thoug'h  no  mention  of  such  liens  be  made  in  the  bill.     (p.  163). 

5.  New  Parti ks-  Petition    for  A*e/ief— .Summons  -Liens — Order  to 

Convene  Liens. 

Petitions  for  relief  in  a  cause  filed  by  new  parties  must  have 
process  ag"ainst  parties  to  be  afi'ected  thereby;  but,  if  they  seek 
to  enforce  liens,  and  an  order  to  convene  liens  is  made,  the  liens 
stated  in  the  |>etiti<m  may  be  presented  to  a  commissioner  with- 
out such  process  on  such  petition,     ^p.  163). 

6.  JuDOMKNT  LiKN— Fieri  Farias     Equity  Pleading. 

A  bill  to  enforce  a  judg-ment  lien  must  state  that  a  writ  of  fieri 


45 

166 

49 

290 

49 

790 

60 

8;% 

60 

887 

50 

401 

45  156 

51  108 
51568 

52  574 
52  580 


45 

155 

53 

398 

5S 

424 

46 

155 

54 

^^ 

1S(>  DuNFEE  et  aL  v.  Childs  et  al,  [45 

facias  has  been  returned  **No  property  found,'*  or  that  no  execu- 
tion issued  within  two  years,  from  the  date  of  the  judgment. 
This  is  not  required  as  to  judg-ments  of  date  before  the  act  of 
13th  March,  1891.     (p.  163). 

7.  Sale  ok  "Rkkuty— Judgment — ReniaL 

Before  a  sale  of  land  can  be  made  to  satisfy  judgments,  it 
must  somehow  appear  in  the  cause  that  it  will  not,  in  five  years, 
rent  for  enough  to  satisfy  the  liens  decreed,     (p   164). 

8.  Sale  of  Realty  —Purchaser's  Rights  —Oi^crej  of  SxIj— Reversal 

The  reversal  of  a  decree  under  which  land  is  sold  will  not 
aflFect  the  title  of  the  purchaser,  if  he  is  not  a  party  to  the  suit, 
or,  though  a  party,  has  no  interest  in  the  debt  or  cause  for  which 
the  land  is  sold;  but,  if  he  is  a  party  with  such  interest  in  the 
decree,  his  title  falls  with  such  reversal.  If  a  decree  confirming 
a  sale  be  reversed  for  error  in  it,  the  purchaser's  title  falls, 
whether  he  be  a  party  or  not.  Where  necessary  parties  having 
title  are  not  before  the  court,  the  purchaser's  title  falls  with  re- 
versal of  decree  of  sale.     (p.   164). 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  H.  Childs  &  Co.  and  others  ag-ainst  John  R.  Dun- 
fee  and  another  to  enforce  a  judg-raent.  There  was  a  de- 
cree for  plaintiflFs.  Defendant's  bill  of  review  was  dis- 
missed, and  they  appeal. 

Reversed, 

David  D.  Johnson,  for  appellants. 

Robert  McKldowney  and  S.  B.  Hall,  for  appellees. 

Brannon,  Prrsident: 

This  was  a  chancery  suit  in  Tyler  County  by  H.  Childs 
&  Co.  against  Taylor  and  Uunfee  to  enforce  a  judg-ment 
against  the  lands  of  Taylor  and  Dunfee.  There  were 
other  lienors  not  made  parties,  but  they  filed  petitions 
seeking  the  enforcement  of  their  judgments,  and  were 
made  co-plaintiffs  by  order  of  the  court.  There  were  a 
purchase-money  lien  and  a  deed  of  trust  on  the  lands. 
There  was  a  convention  of  lienors  under  an  order  of  ref- 
erence, and  a  decree  of  sale,  and  a  sale  under  it,  and  a  de- 
cree confirming  that  sale.  These  decrees  were  decrees 
by  default  as  to  Taylor  and  Dunfee.  Then  came  amotion 
to  reverse  the  decree  of  sale  for  certain  errors,  which  mo- 
tion was  overruled.     Then  came  a   bill  of  review,   which 
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was  dismissed,  and  this  is  an  appeal  to  review  the  action 
of  the  court  in  dismissing  the  bill  of  review. 

No  leave  of  court  to  file  the  bill  of  review  was  given.  It 
is  based  on  error  of  law.  The  Virginia  practice  and  ours 
has  been  to  apply  in  the  first  instance  for  leave  to  file  a 
bill  of  review,  whether  it  be  error  of  law  apparent  in  the 
decree  or  upon  discovery  of  new  matter;  but  the  general 
chancery  practice  elsewhere,  while  requiring  leave  to  file 
a  bill  of  review  for  matter  newly  discovered  since  the  de- 
cree, does  not  require  such  previous  leave  to  file  bills  of 
review  based  on  error  in  law.  The  matter  has  never  been 
actually  settled  in  this  State,  as  Judge  English  states  cor- 
rectly, in  Riggs  V.  Huffman,  33  W.  Va.,  430,  (10 S.  E.  795); 
and  I  think  that  Judge  English  was  right  in  indicating  the 
opinion  in  that  case  that  no  good  reason  exists  why  the 
English  practice,  which  dispenses  with  such  previous 
leave,  should  be  changed,  and  therefore  I  hold  that  such 
previous  leave  is  not  required.  It  is  true  that  section  5 
chapter  133,  Code  1891,  does  contain  the  clause,  *'A  court 
or  judge  allowing  a  bill  of  review  may  award  an  injunc- 
tion to  the  decree  to  be  reviewed;"  but  the  use  of  the  word 
"allow"  in  that  clause  does  not  necessarily  mean  that  pre- 
vious leave  must  in  all  cases  be  had.  The  clause  may  re- 
ceive a  reasonable  construction  in  saying  that  it  applies 
where  the  party  wants  not  merely  a  bill  of  review,  but  also 
an  injunction  to  supersede  the  execution  of  the  decree 
complained  of.  Besides,  the  court  recognized  the  bill  of 
review  by  acting  upon  it,  thus  dispensing  with  the  neces- 
sity of  previous  leave  to  file  it. 

The  bill  of  review  was  filed  more  than  two  years 
after  the  decree,  but  not  more  than  three  years.  Was 
it  barred?  Until  chapter  157,  Acts  1882,  the  limita- 
tion of  an  appeal  to  the  Court  of  Appeals  was  five  years, 
and  that  of  a  bill  of  review  three  years;  and,  the  legis- 
lature having  reduced  the  limitation  for  an  appeal  to 
two  years  in  1882,  leaving  chapter  133,  section  5,  stand- 
ing without  repeal  by  express  reference  to  it,  it  may 
be  claimed  that  three  years  is  still  the  limitation  of  a  bill 
of  review  for  error  of  law.  A  bill  of  review  is  a  mode  of 
reversing  a  final  decree  for  two  causes, — one,  error  of 
law  apparent  on  the  face  of  the  decree;  the  other,  tor  new- 
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iy-cliscovered  matter.     Amiss  v.  McGinnis,  12  W.  Va.,  371. 
This  bill  rests  on  error  of  law,  not  newly-discovered  mat- 
ter.    For  error  of  law  apparent  in  a  decree  you  may   have 
either  an  appeal  or  bill  of  review.     Now,  if  you  ask  an  ap- 
peal to  the  Supreme  Court,  and  the  decree  is  older  than 
two  years,  you  are  refused  it;  and  yet,  if  the  bill  can   be 
maintained,  you  can  go  back  to  the  circuit  court,  if  the  de- 
cree be  not  over  three  years  old,  get  a  bill  of  review,  and 
reverse  it.     This  cannot  be.     Surely,  you  cannot   reverse 
it  for  the  same  error  in  the  circuit  court  which    could   not 
reverse  it  in  the  Supreme  Court.     By  the  act  of  1882,   an 
error,  after  two  years,  is  cured;  the  decree  stands  forever 
valid.     If  for  an  error  which  would  be  reversible  On  an  ap- 
peal taken  in  time,  but  cannot  be  reversed   on  appeal   be- 
cause barred,  you  can  yet  reverse  on  bill  of  review,   see 
where  it  would  lead.     After  two  years,  but  within  three, 
you  ask  an  appeal  to  the  Supreme  Court,  and  it  is   refused 
because  barred.     Then  you  g-et  a  bill  of  review,,  and  after 
years  it  is  dismissed  by  the  circuit  court.     Then   you   g-et 
an  appeal  from  the  decree  dismissing-  the   bill  of   reviews 
and  the  Supreme  Court  thinks  there  was  error  in  the  first 
decree  for  which  the  circuit  court  ought  to  have  reversed 
it  on  bill  of  review,   and    reverses   the   first  decree, — re- 
verses it  perhaps  ten  years  after  its  date.     Thus,  under 
this  theorv,  is  a  decree  reversed  ten  years  after  its  date  in 
the  very  teeth  of  the  act  of  1882,  plainly  intending  that   no 
decree  shall  be  reversed  for  error  after'two  vears.     This 
cannot  be.     Why?     Because  the  tw^)  acts  conflict,  and   the 
latter  prevails.     Though  section   S,   chapter   133,  limiting 
bills  of  review  to  three  years,  is  not  repealed  by  mention, 
it  is  repealed  by  inevitable  implication,  under  principlesof 
reason,  and  consistentlv  with  well-settled  rules  of  inter- 
pretationof  statutes.     The  two  sections  squarely  conflict* 
One  (the  latter)  says  that  an  appeal  shall  not  lie  after  two 
years, — that  is,  an  error  in  it  cannot  be  redressed   after 
that  time;  the  other  gives  three  years.     They  both  operate 
on  the  same  matter, — the  erroneous  decree.     Reason  says 
one  must  give  way,  and  that  is  the  older  one.     Look   at 
authority.     ''Where  two  statutes  on  the  same  subject  con- 
flict, the  latter  shall  have  precedence/'     Edi^ar  v.    (wrccr^ 
74  Am.  Dec,  316;  Towkw  Xlavrelt^  14  Am.  Dec.  206,   note, 
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p.  209.  When  a  conflict  is  seen,  the  older  provision  ceases 
without  a  repealing  clause  in  the  later  act.  23  Am.  & 
Eng".  Enc.  Law,  479.  How  can  we  doubt  that  the  legisla- 
ture in  1882  designed  one,  and  only  one,  limitation  on  all 
proceedings  to  reverse  an  erroneous  decree?  It  is  the  error 
that  is  barred,  not  simply  the  process.  Where,  for  a 
given  error,  there  are  two  concurrent  remedies,  it  was  not 
intended  to  fix  different  limitations  for  them.  From  earlv 
in  the  century  the  legislation  of  Virginia  and  this  State 
g^vean  appeallonger  duration  than  a  bill  of  Review;  butnovv, 
under  the  theory  claimed,  the  latter  has  longer  time.  Why 
a  difference?  Why  give  the  inferior  court  longer  time? 
The  legislature  designed  to  fix  two  years  as  the  limit  upon 
an  error  in  a  decree  or  judgment.  If  it  did,  that  dis- 
places former  limitation,  and  brings  the  bill  of  review 
under  analogy  to  the  appeal,  as  it  was  before  it  had  a  limit. 
Shepherd  w  Lame,  6  Munf.,  529,  531.  The  United  States 
Supreme  Court  has  said  in  Daviess  v.  Fai thorn,  3  How., 
636,  that,  ''though  a  later  act  be  not  repugnant  to  the  pro- 
visions of  a  former  one,  yet,  if  it  is  clearly  intended  to  pre- 
scribe the  only  rule  which  should  govern,  it  repeals  the 
prior  act."  Approved  by  Moncure,  J.,  Fox  v.  6V;;;/.,  16 
Grat.,  11.  '*A  later  statute,  the  evident  intent  of  which  is 
to  furnish  the  exclusive  rule  governing  a  certain  case,  re- 
peals by  implication  an  earlier  law  on  the  same  subject. 
If  the  co-existence  of  two  sets  of  affirmative  provisions 
would  be  destructive  of  the  object  for  which  the  later  set 
was  passed,  or  if  the  same  right  would  be  made  depend- 
ent on  conflicting  conditions  (two  remedies),  the  earlier 
set  would  be  repealed  by  implication  by  the  later.''  23 
Am.  &  Eng.  Enc.  Law,  484,  cl.  c.  Apply  this  rule.  The 
act  of  1882  intended  to  give  a  man  for  whom  a  decree 
is  rendered  peace  after  two  years;  but,  if  you  can  disturb 
him  by  bill  of  review  in  three  years,  how  can  you  harmon- 
ize the  two  provisions?  They  do  not  apply  to  different 
matters,  but  to  one  only, — the  reversal  of  a  decree  for  a 
given  error.  The  error  is  the  cause  of  action.  They  are 
irreconcilable.  Both  cannot  stand  together.  Apply  the 
last  clause  further.  The  redress  against  this  one  error 
would  depend  on  whether  you  had  recourse  to  an  appeal 
t>r  bill    of  review.     This    cannot   be.      By  adopting   the 
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rule  I  contend  for,  you  further  reason,  and  harmonize  both 
sections  and  remedies,  whereas  the  rejection  of  this  rule 
leads  to  chaos  and  unreasonable  results.  1  repeat,  the 
act  of  1882  acted  on  the  error  itself,  not  merely  on  the 
remedy  of  two  concurrent  ones  you  might  choose.  It  in- 
tended repose  after  two  years.  Sutherland  on  Statutory 
Construction  (section  138)  says  tliat  repeals  by  implication 
are  recognized  as  intended,  just  as  well  as  express  repeals, 
by  the  legislature,  though  not  expressed;  and  **its  inten- 
tion to  repeal  is^ascertained  as  the  legislative  intent  is  as- 
certained in  other  respects,  when  not  expressly  declared, 
— that  is,  by  construction.  The  implied  repeal  results 
from  some  enactment  the  terms  and  necessary  operation 
of  which  cannot  be  harmonized  with  the  terms  and  effect' 
of  an  earlier  act.  In  such  case  the  later  act  prevails  as 
the  last  expression  of  the  legislative  will.  Therefore  the 
former  law  is  constructively  repealed,  since  it  cannot  be 
supposed  that  the  lawmaking  power  intends  to  enact  or 
continue  in  force  laws  which  are  contradictions."  So  said 
also  Judge  Mon cure  in  Fox  v.  Com.^  16  Grat.,  9.  It  will 
not  do  to  say  that  the  legislature  has  left  the  section  limit- 
ing a  bill  of  review  untouched.  It  has  not  touched  it  in 
express  words  of  reference  to  it,  but  it  has  in  construct- 
ion and  reason,  by  saying  the  legislative  intent  was  that  all 
error  should  be  barred  of  redress  after  two  years,  attack 
it  in  what  guise  or  mode  you  say.  Another  view:  Jn  1882 
the  legislature  made  a  new  limitation  against  relief  against 
erroneous  decrees,  covering  that  subject  entirely.  That 
repealed  the  former  rule  in  all  respects,  being  intended  as 
a  substitute  for  it.  Herron  v.  Carson,  26  W.  Va.,  62;  23 
Am.&  Eng.  Enc.  Law,  ^84;  Fox  v.  Com,,  16  Grat.,  1. 

Another  view:  The  act  of  1882  (chapter  157)  which  says 
no  appeal,  etc.,  shall  be  taken  after  two  years, — that  is,  no 
erroneous  decree  shall  be  reversed, — is  a  negative,  pro- 
hibitory statute.  It  favors  the  argument  of  repeal  b}'  im- 
plication more  than  if  affirmative.  Affirmative  acts  are 
''generally  cumulative;  the  other  displaces  existing  rules." 
Suth.  St.  Const.  §§  202,  203.  But  I  notice  that  the  last  sec- 
tion of  the  act  of  1882  contains  a  repealing  clause  by  the 
language,  ''All  acts,  and  parts  of  acts  coming  within  the 
purview  of  this  act,  and  inconsistent  therewith,  are   here- 
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by  repealed."  Sutherland  on  Statutory  Construction  (sec- 
tion 137)  says:  *' Where  a  statute  repeals  all  former  laws 
within  its  purview,  the  intention  is  obvious,  and  is  readily 
recognized,  to  sweep  away  all  existing  laws  upon  the  sub- 
jects with  which  the  repealing  act  deals.  The  purview  is 
the  enacting  part  of  a  statute,  in  contradistinction  to  the 
preamble;  and  a  repeal  of  all  acts  within  the  purview  of 
the  repealing  statute  should  be  understood  as  including  all 
acts  or  parts  of  acts  in  relation  to  all  cases  which  are  pro- 
vided for  by  the  repealing  act,  and  no  more."  Now,  does 
.not  the  act  of  1882  provide  a  limitation  for  the  reversal  of 
a  decree, — the  same  matter  to  which  the  section  as  to  a 
bill  of  review  relates?  I'he  matter  is  wiihin  the  purview 
of  the  act  of  1882.  Then,  is  the  later  act  inconsistent  with 
the  older  provision?  Yes,  because  it  provides  a  different 
limitation, — a  shorter  one.  The  two  are  conflicting.  The 
legislature  knew  there  might  be  acts,  or  parts,  inconsist- 
ent; and,  though  it  did  not  specify,  yet  it  said  it  did  not  in- 
tend them  to  continue  if  inharmonious  with  the  meaning, 
spirit^  and  purpose  of  the  later  act.  My  position,  then,  is 
that  for  error  of  law  on  the  face  of  a  decree  the  limit  to  a 
bill  of  review  is  two  years,  because  an  appeal  for  that 
error  has  been  reduced  to  two  vears.  A  bill  of  review  for 
new  matter  is  different,  perhaps,  because  that  cannot  be 
made  the  subject  of  an  appeal,  and  is  not  touched  by  the 
act  of  1882.  A  repeal  by  implication  is  only  so  far  as  the 
later  act,  in  its  operation,  conflicts  with  the  older.  23  Am. 
&  Eng.  Enc.  Law,  479.  It  is  absurd  to  say  that  for  a 
given  error  there  is  no  redress  in.  tlie  Court  of  Appeals, 
though  within  two  years  it  would  be  effective  there,  and 
turn  round  and  let  the  circuit  court  redress  it.  This 
ought  not  to  be  so,  and  is  not  so. 

Another  important  question  arises.  More  than  two, 
but  not  five,  years  had  elapsed  before  th«e  motion  to  re- 
verse the  decree.  Was  that  motion  barred?  What  is  said 
above  as  to  a  bill  of  review  largely  applies  to  the  present 
question.  This  motion  is  a  process  acting  on  matter  of 
error  in  the  decree.  It  cannot  be  that  the  legislature  in- 
tended to  give  five  years  for  a  motion  to  reverse  by  one 
who  did  not  appear,  and  only  two  years  for  an  appeal  by 
one  who  did  appear.     Remissness  and  negligence  to  de- 
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fend  the  cause  thus  get  three  years'  advantage  over  dili- 
gence, and  then  further,  the  defendant  who  did  not  appear 
has  two  3'ears  more  to  apply  for  an  appeal;  indeed  maybe 
much  more,  if  we  give  him  a  right  to  appeal  from  the  de- 
cree refusing  to  reverse,  making  it  the  basis  of  an  appeal, 
as  I  think  we  must,  because  the  law  denies  him  an  appeal 
until  he  makes  the  motion  to  reverse  and  fails,  and,  of 
course,  the  statute  limiting  an  appeal  to  two  years  ought 
not  to  run  against  him  while  he  prosecutes  his  motion;  and, 
moreover,  the  statute  gives  him  this  remedy  by  motion, 
and  surely  an  error  committed  by  the  court  in  deciding  it. 
ought  to  be  the  basis  of  an  appeal.  A  decree  dismissing 
a  bill  of  review  is  the  basis  of  an  appeal,  as  it  lies  within 
t^o  years  from  dismissal  {.Middleton  v.  Sclby^  19  W.  Va., 
267),  and  on  parity  of  reasoning  a  decree  dismissing  a  mo- 
tion to  reverse  must  give  basis  and  date  for  an  appeal. 
See,  then,  to  what  unequal,  unfair  results  it  would  lead  to 
hold  that  five  years  is  yet  the  limitation  of  such  motion. 
The  act  of  1882,  limiting  appeal  to  two  years,  limits  this 
motion  as  it  does  bills  of  review.  When  the  Code  was  en- 
acted, it  gave  an  appeal  for  five  years  for  those  who  had 
appeared  and  same  time  for  a  motion  for  those  who  had  not 
appeared.  The  intent  was  to  make  a  like  limit  for  both. 
It  ought  to  be  so  now  by  construction.  It  adds  to  the 
force  of  this  position  to  remember  that  the  Code  says  that 
on  motion,  in  cases  of  decrees  by  default,  the  court  may 
reverse  for  any  cause  for  which  on  appeal  this  Court  could 
reverse;  but  if  we  allow  five  vears  we  allow  reversal  on 
motion  for  causes  which  would  not  be  ground  of  reversal 
on  appeal,  because  barred.  On  these  grounds  the  able 
circuit  judge  dismissed  the  motion  and  bill  of  review,  as 
he  states  in  the  decree.  I  think  these  views  correct.  I 
know  they  are  not  beyond  question,  but  they  are  suflfi- 
ciently  plausible  to  warrant  their  adoption,  particularly  as 
they  would  obviate  the  intolerable  evil  of  preserving  the 
old  limitation  for  bills  of  review  and  motions  to  reverse. 
But  the  other  judges  do  not  concur  therein,  and  therefore  I 
proceed  to  inquire  whether  there  is  error  in  the  decree 
complained  of. 

It    is    said    the    court   erred  in  the  original     case    in 
accepting   as   good    the    return   of    process   signed,    "S, 
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G.  Pyle,  Dep.  for  O.  W.  O.  H.  S.  T.  C."  Immediately 
below  is  a  return  as  to  other  parties,  signed,  **S.  G.  Pyle, 
Dep.  for  O.  W.  O.  Hardman,  S.  T.  C."  The  letters  for 
the  name  Hardman  would  perhaps  not  be  bad,  but  when 
both  returns  are  read  together,  we  think  the  return  com- 
plained of  is  good.  Service  is  presumed  to  have  been 
made  in  Tyler  County.  Bensimerw  FelU  35  W.  Va.,  IS, 
(12  S.  E.  1078). 

There  is  error  in  decreeing  against  the  debtors  a  debt 
for  purchase  money  long  before  it  was  due,  as  it  violates 
the  contract,  and  puts  on  the  debtor  the  burden  of  prema- 
ture payment. 

This  suit  was  not,  in  terms,  a  suit  by  one  judg- 
ment lienor  for  the  benefit  of  himself  and  other  lien- 
ors, but  only  for  himself;  nor  were  they  made  defendants. 
But  Code  1891,  c.  139,  s.  7,  allows  it  to  be  so  treated  by  al- 
lowing all  lienors  to  prove  their  judgments,  and,  besides, 
the  court  ordered  a  reference  to  convene  all  liens,  and  that 
made  it  a  suit  for  all,  as  if  it  had  been  brought  for  all,  or  all 
had  been  made  defendants.  Livesay  v.  Feamster^  21  W. 
Va.,  S7>\  Jackson  v.  Hall,  Id.  601.  This  statute  relates  to 
procedure  only,  and  would  apply  to  past  cases;  but  the 
law  before  it  made  the  suit,  after  such  reference,  a  general 
lien  suit.  However,  these  lien  creditors  came  in  by  peti- 
tion, and  were  properly  entertained,  under  the  cases  above 
cited. 

The  point  is  made  that  no  process  issued  on  the  peti- 
tions. It  must  be  understood  that  the  practice  of  simply 
filing  a  petition  in  a  case  of  somebody  else,  and  taking  a 
decree  for  a  debt  or  other  relief  prejudicial  to  a  party 
without  process  on  the  petition,  is  bad.  Morgan  v.  Mor- 
gan, 42  W.  Va.,  542,  (26  S.  E.  294).  But  it  is  immaterial 
in  this  case,  as  the  parties  proved  their  debts  before  the 
commissioner  under  the  reference,  which  thev  could  do 
without  a  petition.  The  statute  gave  power  on  such  a  bill, 
without  any  matter  in  the  bill  touching  such  liens,  to  prove 
the  liens,  thus  making  an  exception  to  the  general  rule  that 
matter  in  the  pleadings  will  alone  justify  a  decree  of  relief. 

There  can  be  no  question  under  the  act  of  March  13, 
1891  (Code  1891,  c.  139,  s.  7),  that  a  bill  to  enforce  a 
judgment  lien  must  show  a  return  of  a  ^<j//  facias,  **No 
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property  found,"  or  that  no  execution  issued  on  the  judg*- 
ment  within  two  years  from  its  date,  else  it  will  be  open 
to  demurrer,  because  ouly  a  statute  gives  this  suit,  and 
that  makes  such  conditions.  But  this  suit  was  begun  be- 
fore that  statute,  under  a  law  giving  right  to  bring  such 
suit  without  previous  execution  {Marling  v.  Robrecht^  13 
W.  Va.,  440,  Syl.  point  6),  and  this  act  of  1891  cannot  re- 
ceive a  retroactive  effect  to  destroy  a  suit  properly 
brought  before  it.  Walker  v.  Burgees,  44  W.  Va.,  399,  (30 
S.  IC.  99);  Burns  v.  Hays,  44  W.    Va.,  503,  (30  S.  E.   101). 

There  is  nowhere  a  showing  that  the  rents  would  not  sat- 
isfy the  debts  in  five  years.  Code  1891,  c.  139,  s.  7,  declares 
that  it  must  somehow  appear  that  they  will  not  do  so  be- 
fore a  sale  can  be  had.  There  is  error  in  the  decree  in 
this  respect.  This  has  been  the  law  since  the  act  of  1882, 
if  not  before. 

Another  error  in  the  decree  is  that  the  land  decreed  to 
sale  had  been  sold  by  Stone  and  others  to  W.  T.  Taylor, 
the  contract  providing  that  if,  when  the  purchase  price 
should  be  paid,  John  Taylor,  father  of  W.  T.  Taylor, 
should  be  living,  the  property  was  to  be  conveyed  to  him, 
but,  if  dead,  then  to  W.  T.  Taylor;  and  thus  John  Taylor 
has  a  vested  contingent  estate  in  the  equitable  title,  and 
both  legal  and  equitable  title,  if  in  different  persons, 
should  be  before  the  court.  All  parties  in  interest  in  the 
title  must  be  before  the  court.  If  the  father  survived  the 
son,  the  father  could  reiitigate  the  debt  for  the  purchase 
money,  as  he  could  not  be  bound  by  the  decree.  The  pur- 
chaser would  be  jeopardized,  and  the  vendor  and  W.  T. 
Taylor  would  be  prejudiced  by  the  tendency  of  the  ab- 
sence of  John  Taylor  as  a  party  to  produce  a  sacrifice  of 
the  property  at  the  sale,  as  a  cloud  would  be  hanging  over 
the  title. 

Another  question  of  importance  arises.  Hardman  pur- 
chased the  land  under  the  decree,  and  he  was  a  party  to 
the  suit,  having  filed  a  petition  claiming  debts  against  the 
land,  which  were  decreed  in  large  amounts  to  him,  and  it 
is  claimed  that,  while  a  stranger,  purchasing  under  a  de- 
cree, would  be  protected  in  his  title  against  loss  by  reason 
of  the  reversal  of  the  decree,  yet,  if  a  party  purchased,  his 
title  is  lost  by  a  reversal.     Section  8,  chapter   132,  Code 
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1891,  says  that  the  purchaser's  title  shall  not  be  affected 
by  the  reversal  of  the  decree.  As  this  question  stands,  un- 
affected by  any  statute,  as  the  law  has  been  stated  by  the 
United  States  Supreme  Court  and  by  courts  very  g-ener- 
ally,  a  strangfer  to  the  suit,  purchasing  upon  the  faith  of  a 
decree  in  the  public  courts  of  the  country,  where  the 
court  has  jurisdiction  of  the  subject  and  the  parties,  and 
the  parties  whose  title  is  affected  are  before  the  court, 
cannot  be  disturbed  in  his  title  by  the  reversal  of  the  de- 
cree. This  is  a  plain  principle  of  policy  and  justice. 
Per  Baldwin,  Judge  in  Voorhees  v.  Bank^  10  Pet.,  449; 
Gray  v.  Brignardello^  1  Wall.,  627;  Thompson  v.  Tolmie^  2 
Pet.,  168;  McGoon,\.  Scales,  9  Wall.,  23;  Ror.  Jud.  Sales,  § 
608;  Bank  of  U,  S.  v.  Bank  of  Washington,  6  Pet.,  8.  In 
Virginia  earlier  cases  are  to  the  reverse,  and  the  ten- 
dency of  the  current  of  decision  is  the  reverse.  Durrett  v. 
Davis,  24Grat.,  317.  Perhaps  it  is  more  correct  to  say 
that  it  is  an  open  question,  though  some  late  cases  favor 
the  rule  above  stated.  Cocke  s,  Gilpin,  1  Rob.  (Va.)  41; 
per  Lee,  Judge  in  Parker  v.  McCoy,  10  Grat.,  605;  per  Mon- 
cure,  Judge  in  Durrett  v.  Davis,  24  Grat.,  317;  and  Z?a«- 
/€/v.  Lcitch,  13  Grat.,  210;  opinion  in  Zirkle  v.  McCue,  26 
Grat.,  517,  527;  See,  on  the  subject,  opinion  in  Hull  v. 
Hull,  26  W.  Va.,  30.  Now  it  is  regulated  by  statute. 
Chapter  132,  section  8.  Cases  holding  title  good  by  rea- 
son of  statute:  Cooper  v.  Hepburn,  IS  Grat.,  569;  Capehart 
v.  Dowery,  10  W.  Va.,  130.  Where  the  error  is  not  in  the 
decree  ordering  the  sale,  but  that  confirming  it,  section  8, 
chapter  132,  does  not  protect  the  purchaser's  title,  and  it 
falls  upon  reversal  of  the  decree.  Sinnett  v.  Crolle,  4  W. 
Va.,  600.  This  case  is  a  recognition  that  the  law  in  this 
State  is  that,  but  for  a  statute,  the  title  of  the  purchaser 
would  fall  upon  reversal  of  the  decree.  Where  necessary 
parties  are  not  before  the  court,  the  statute  does  not  pro- 
•  tect  the  purchaser's  title,  but  it  falls  with  reversal.  Turk 
v.  Skiles,  38  W.  Va.,  404,  (18  S.  E.  561).  Though  a 
stranger  purchasing  is  protected  by  the  statute,  it  was 
certainly  the  law  before  it  that,  if  a  party  interested  under 
the  decree  were  the  purchaser,  his  title  would  fall  with  its 
reversal.  Buchanan  v.  Clark,  10  Grat.,  164;  Bart.  Ch. 
Prac.  1095;  2  Daniell,  Ch.  Prac,  1276.     In  Galpin  v.  Page, 
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18  Wall.,  374,  Justice  Field,  thoug-h  expressing-  dissatis- 
faction with  it,  admits  that  such  is  the  law.  I  am  of  opin- 
ion that  said  statute  will  not  protect  the  title  of  a  pur- 
chaser who  is  a  party  and  the  owner  of  the  debt  decreed 
against  the  land  for  which  the  land  is  sold.  Merely  being- 
a  party  would  not  alone  disturb  his  purchase,  but,  if  the 
decree  goes  to  his  benefit,  it  is  otherwise.  The  same  rea- 
son does  not  exist  for  protecting  him  as  .an  innocent  third 
person.  He  moves  the  proceeding.  Shall  they  who  pro- 
cure an  erroneous  decree,  and  under  itget  the  defendant's 
property,  hold  fast  to  the  fruits  of  that  erroneous  decis- 
ion? Must  not  he  make  restitution  of  all  he  yet  has  in 
hand?  Justice  would  say  so.  '*A  party  obtaining  any  ad- 
vantage through  the  judgment  before  reversal  must  re- 
store what  he  got  to  the  other  party  after  reversal,"  said 
the  court  in  Reynolds  v.  Harris,  14  Cal.,  680.  The  su- 
preme court  of  Missouri  said:  "The  restitution  to  which 
the  party  is  entitled  upon  the  reversal  of  an  erroneous 
judgment  is  of  everything  which  is  still  in  the  possession 
of  his  adversary.  Where  a  man  recovers  land  in  a  real 
action,  and  takes  possession  or  acquires  title  to  land  or 
goods  by  sale  under  execution,  and  the  judgment  is  after- 
wards reversed,  so  far  as  he  is  concerned,  his  title  is  at  an 
end,  and  the  land  or  goods  must  be  restored  in  specie;  not 
the  value  of  them,  but  the  things  themselves.  There  is 
an  exception  where  the  sale  is  to  a  stranger  hona  fide^  or 
where  a  third  person  has  hona  Jide  acquired  some  collater- 
al right  before  reversal."  (roft  v.  PowcU^  41  Mo.,  416. 
See  Bank  of  O.  S  v.  Bank  oj  Washington,  6  Pet.,  8;  Ror. 
Jud.  Sales,  §  1142;  12  Am.  &  Eng.  Enc.  Law,  229,  note; 
Convith  V.  Bayik,  86  Am.  Dec,  793.  The  Texas  court  said 
such  a  purchaser  is  one  with  notice  of  the  error  in  the 
judgment,  Stroud  v.  Casey,  78  Am.  Dec,  556;  Gould  v. 
Sternburg,  (III.  Sup.)  21  N,  F).  628;  Welcker  v.  Staples, 
(Tenn.  Sup.)  12  S.  W.  340;  2  Freem.  Judgm.  §  482.  I  can-, 
not  think  the  act  was  intended  to  reverse  this  principle, 
and  aid  the  party  active  in  the  procurement  of  a  wrong  de- 
cree or  judgment  in  perpetuating  that  wrong,  and  reap- 
ing the  fruits  of  that  wrong,  made  at  his  instance,  and 
thus  promoting  injustice.  The  purpose  of  the  statute 
was  to  reverse  what  had  been  the  rule  in    Virginia, — that 
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in  every  instance  of  reversal  the  title  was  annulled,  no 
matter  whether  the  purchaser  was  a  pirty  or  a  stranger 
to  the  case, — and  it  was  not  intended  to  g^o  so  far  as  to 
protect  the  party  procuring-  the  erroneous  decree  for  a 
debt,  and  purchasing  under  it.  Since  writing  the  above,  I 
have  found  Martin  v.  Smithy  25  W.  Va.,  holding  that, 
where  the» purchaser  is  a  party,  the  sale  will  be  set  aside. 
See  page  586.  Therefore  we  reverse  the  decree  dismis- 
sing the  bill  of  review,  and  overrule  the  demurrer  thereto 
and  remand  the  case  for  further  proceedings. 

Reversed, 
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CHARLES  TOWN. 

Bank  of  Berkeley  Springs  v.  Green  ei  al. 
Submitted  February  12, 1898— Decided  September  11, 1898. 

Deed — Trusts  —Cestui  Que  Trust — Quantity  of  Estate, 

G.  conveyed  by  deed  of  g-eneral  warranty  to  V,  a  tract  of  land, 
upon  the  following-  trust:  "That  the  party  of  the  second  part, 
hereby  agrees  and  covenants  that  he  will  take,  hold,  and  stand 
seised  of  the  above-described  real  estate  to  and  for  the  only,  sole 
and  separate  use,  behoof,  and  benefit  of  Mary  E  Green,  wife  of 
the  said  Charles  S.  Green,  so  that  the  said  Charles  S.  Green  will 
not  sell,  mortg-ag-e,  charg-e,  or  incumber  the  same  by  way  of  an- 
ticipation or  Dtherwise;  that  the  said  Mary  E.  Green  shall  re- 
ceive the  rents  and  profits  arising-  from  the  said  property,  or  such 
person  or  persons  as  the  said  Mary  E.  Green  shall  by  her  order 
in  writing  direct  and  appoint  to  receive  the  same,  during-  the 
joint  lives  of  the  said  Chas.  S.  Green  and  Mary  E.  Green,  his 
wife;  and  upon  the  decease  of  the  said  Chas.  S.  Green,  in  case 
his  wife  should  survive  him,  then  the  said  Mary  E,  Green,  his 
wife,  shall  immediately  take  and  hold  the  property  hereinbefore 
described,  to  her  and  the  heirs  of  herself  forever;  and  upon  this 
further  trust  and  confidence,  that  the  said  Mary  E.  Green  may 
devise  and  dispose  of  the  above-described  property  by  her  last 
will  and  testament,  or  by  a  paper  in  the  nature  of  a  will,  as  if 
she  were  ;k/cme  sole,  and  that  she  ma3'  otherwise  dispose  of  the 
same  by  the  consent  of  her  trustee,  and  joining  with  him  and  her 
said  husband  in  a  conveyance  of  the  same  or  any  part  thereof.'* 
Heldy  that  said  deed  conveys  to  Mary  E.  Green  an  equitable 
estate  in  fee.      (pp.  169,  176). 
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Appeal  from  Circuit  Court,  Morgan  County. 

Bill  in  equity  by  the  Bank  of  Berkeley  Spring's  against 
Charles  S.  Green  and  others.  From  a  decree  sustaining 
a  demurrer  to  the  bill,  and  a  judgment  dismissing  tbe 
cause,  plaintiff  appeals. 

W.  H.  Travers  and  J.  Hammond  Siler,  for  appellant. 
FocK,  Westenhaver  &  Baker,  for  appellees. 

McWhorter,  Judge: 

On  the  18th  day  of   May,   1884,   Charles  S.  Green  con- 
veyed, by  deed  of  that  date,  to  T.  G.  Vandike,  upon  con- 
sideration of  the  use  and  trust  therein  created,  and   the 
further  consideration  of  one  dollar,  with  general  warranty, 
a  certain  tract  of  three  acres  of  land,  more  or  less,  lying 
and  being  in  the  new  addition  to  the  town  of  Bath,  in  Mor- 
gan County,  with  proper  description,  "in  trust,  however, 
and  upon  this  confidence,  that  the  party  of  the  second  part 
hereby  agrees  and  covenants  that  he  will  take,  hold,  and 
stand  seised  of  the  above-described  real  estate  to  and  for 
the  only,   sole,  and  separate  use,   behoof,   and  benefit  of 
Mary  E.  Green,  wife  of  the  said  Charles  S.  Green,  so  that 
the  said  Charles  S.  Green  will  not  sell,   mortgage,  charge, 
or  incumber  the  same  by  way  of  anticipation  or  otherwise; 
that  the  said  Mary  E.  Green  shall  receive  the  rents  and 
profits  arising  from  the  said  property,  or  such  other  per- 
son or  persons  as  the  said  Mary  E.  Green  shall  by  her  or- 
der in  writing  direct  and  appoint  to  receive  the  same, 
during  the   joint  lives  of  the  said  Charles  S.  Green  and 
Mary  E.  Green,  his  wife;  and  upon  the  decease  of  the  said 
Cbas.  S.  Green,  in  case  his  wife  should  survive  him,  then 
the    said    Mary    E.    Green,   his  wife,  shall  immediately 
take  and  hold  the  property  hereinbefore  described,  to  her 
and  the  heirs  of  herself  forever;  and   upon   this  further 
trust  and  confidence,  that  the  said  Mary  E.  Green  may 
devise  and  dispose  of  the  above-described  property  by  her 
last  will  and  testament,  or  by  a  paper  in  the  nature  of  a 
will,  as  if  she  were  a  feme  sole,  and  that  she  may  otherwise 
dispose  of  the  same  by  the  consent  of  her  trustee,  and 
joining  with  him  and  her  said  husband  in   the   conveyance 
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of  the  same  or  any  part  thereof," — which   deed  was  duly 
acknowledged  and  recorded. 

Mary  E.  Green  died  October  3,  1889,  intestate,  leaving 
^lirviving  her  Nannie  L.  Green  and  John  V.  Green,  her 
children, — the  latter  an  infant, — without  having  in  any  way 
disposed  of  said  property.  At  the  June  rules,  1897,  the 
Bank  of  Berkeley  Springs  filed  its  bill  in  chancery  in  the 
clerk's  office  of  the  circuit  court  of  Morgan  County,  suing 
for  itself  and  such  other  lien  creditors  of  Charles  S.  Green 
as  should  come  in,  take  part  in  and  share  the  costs  of  the 
suit,  alleging  that  upon  the  death  of  Mary  E.  Green  the 
said  real  estate,  by  operation  of  a  resulting  trust,  became 
the  property  of  said  Charles  S.  Green,  and  subject  to  the 
liens  set  out  in  the  bill;  that  the  rents  and  profits  of  the 
land  would  not  satisfy  the  liens  in  five  years;  and  praying 
for  an  account  to  ascertain  the  liens  and  their  priorities, 
and  for  sale  of  the  property  to  pay  the  same,  and  for  gen- 
eral relief.  Defendant  Nannie  L.  Green  demurred  to  the 
bill,  in  which  plaintiif  joined,  and  the  demurrer  was 
argued  and  submitted,  when  the  court,  on  the  1st  day  of 
September,  1897,  decreed  as  follows:  *'And  the  court, 
having  maturely  considered  all  the  matters  of  law  arising 
on  such  demurrer,  is  of  opinion  that  on  a  proper  construc- 
tion of  the  deed  dated  May  19,  1884,  made  by  Chas.  S. 
Green  to  T.  G.  Vandike,  trustee,  for  the  use  and  benefit 
of  M.  E.  Green,  an  office  copy  of  which  is  filed,  as  Exhibit 
No.  2,  with  the  plaintiffs'  bill,  the  said  M.  E.  Green  took 
an  equitable  estate  in  fee  simple  in  the  property  thereby 
conveyed,  which  the  plaintiffs  are  seeking  by  their  bill  to 
subject  as  the  property  of  C.  S.  Green,  and  that  on  the 
death  of  said  M.  E.  Green  a  life  estate  only,  as  tenant  by 
the  courtesy,  vested  in  the  said  C.  S.  Green,  her  husband, 
and  that  the  fee  vested  in  the  children  of  M.  E.  Green,  as 
her  heirs  at  law;  and  the  court  being  of  the  opinion, 
further,  that  on  the  death  of  C.  S.  Green  all  interest  on  his 
part  in  the  real  estate  involved  in  this  suit  ceased  and  de- 
termined, the  court,  upon  consideration  thereof,  and  for 
these  and  other  reasons  appearing  on  the  face  of  the  plain- 
tiff's bill,  doth  adjudge,  order,  and  decree  that  the  demur- 
rer to  the  said  bill  be,  and  the  same  is  hereby,  sustained. 
And,  the  plaintiff  not  asking  leave  to  amend  its  bill,  it  is 


W.  Va.]  Bank  of  Berkeley  Sp'ngs  v.  Green  etal.  171 

further  adjudged,  ordered,  and  decreed  by  the  court  that 
the  plaintiff's  bill  be,  and  the  same  is  hereby,  dismissed, 
and  that  the  defendants  do  recover  of  the  plaintiif  their 
costs  in  the  prosecution  of  their  defense  in  this  behalf  ex- 
pended." From  which  decree  plaintiff  appealed  to  this 
Court,  assig-ningf  as  error  that  the  court  should  have  over- 
ruled the  demurrer:  **(1)  Because,  under  the  provisions  of 
chapter  71,  section  8,  of  the  Code  of  West  Virg-iniaof  1891, 
applicable  to  the  case,  th'e  deed  in  question  must  be  con- 
strued with  reference  to  the  intention  of  the  party  gfrant- 
or  (C.  S.  Green),  and  the  said  intention  ir*  manifestly  to 
g-ive  to  the  beneficiary,  Mary  E  Green,  (a)  the  rigrht  to 
collect  the  rents  and  profits  of  the  realty  during-  the  joint 
lives  of  herself  and  her  husband;  (b)  that  only  in  case  of 
the  death  of  her  said  husband,  she  living,  should  the  said 
property  vest  in  her  and  her  heirs;  (c)  that  power  of  dis- 
position or  alienation  was  given  to  her  upon  condition  that 
she  should  devise  it,  or  otherwise  dispose  of  it,  during  the 
joint  lives  of  herself  and  her  husband,  by  the  consent  of 
her  trustee,  who,  with  her  husband,  should  join  with  her 
in  such  disposition.  (2)  She  not  having  survived  her  hus- 
band, not  having  disposed  of  the  property  by  will  or  any 
paper  in  the  nature  thereof,  and  not  having  alienated  the 
said  property  by  the  consent  of  her  trustee  joining  with 
her  and  her  husband  with  conveyance  thereof,  there  was 
a  resulting  trust  in  favor  of  the  grantor,  the  said  Charles 
S.  Green,  which  should  be  subject  to  the  lien  of  the  judg- 
ments set  out  in  the  bill.  The  statute  above  referred  to, 
and  under  which  the  question  in  this  case  arises,  is  in 
iotidcm  verbis  with  the  statute  of  Virginia  from  which  it 
has  been  taken  (Code  Va.  1873,  c.  122,  s.  8),  and  has  been 
construed  by  the  court  of  appeals  of  that  state.  Professor 
Minor  (2  Minor,  Inst.  p.  828)  thus  refers  to  this  decision: 
'In  Htnnphrey  v.  Foster^  13  Grat.,  653,  656,  a  noteworthy 
construction  of  this  statute  occurs.  In  that  case  Hum- 
phrey, by  deed  of  23d  June,  1820,  conveyed  to  his  wife,  for- 
ever, certain  lands,  to  have  and  to  hold  the  said  lands  for 
life;  and  the  question  was  whether  by  the  deed  she  took  an 
estate  for  life,  or  in  fee  simple.  It  is  admitted  that  if  the 
deed  had  been  to  the  wife  and  her  heirs,  hahendinn  to  her 
for  life,  the  wife  would,  by  the  first  clause,  have  taken  at 
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common  law  a  fee  simple,  and  the  habendum  would  have 
been  repugnant  and  void;  and  it  was  also  admitted  that 
under  the  statute  above  cited  the  wife,  notwithstanding 
the  want'of  words  of  limitation,  would,  if  the  first  clause 
stood  alone,  have  taken  a  fee  simple,  but  it  could  be  treated 
as  a  fee  simple  in  virtue  of  the  statute  only,  and  by  the 
statute  the  whole  deed  must  be  looked  to  for  the  purpose 
of  ascertaining  whether  there  is  any  qualification  or  limi- 
tation upon  the  generality  of  the 'first  provision,  for  such  a 
deed  can  only  convey  the  fee  simple  if  a  less  estate  be  not 
limited  by  express  words,  or  as  it  stands  in  our  present 
Code,  unless  **a  contrary  intention  appears  by  the  con- 
veyance," etc.  And  in  the  case  under  consideration  a  less 
estate  was  limited  by  express  words,  namely,  an  estate 
for  the  wife's  life.  It  was  therefore  concluded  that  the 
deed  conveyed  but  a  life  estate  to  the  wife.  Of  course, 
where  *a  contrary  intention  [which  we  contend  is  the  case 
here]  appears  by  the  conveyance,'  the  same  result  follows. 
In  such  a  case  a  resulting  trust  ensues  as  a  legal  conse- 
quence. Professor  Minor  (2  Minor,  Inst.  189)  defines 
such  trust,  among  other  instances,  *Where  land  is  con- 
veyed in  trusts  which  fail  of  taking  effect.'  Judge  Story, 
with  more  elaboration,  says  (1  Story,  Eq.  Jur.  §  1200); 
*The  same  principle  applies  to  cases  where  the  whole 
estate  is  conveyed  or  devised,  but  for  particular  objects 
or  purposes,  or  on  particular  trusts.  In  all  such  cases,  if 
those  objects  or  purposes  or  trusts,  by  accident  or  other- 
wise, fail  and  do  not  take  effect,  or  if  they  are  all  accom- 
plished, and  do  not  exhaust  the  whole  property,  then  a  re- 
sulting trust  will  arise  for  the  benefit  of  the  grantor  or 
devisor  or  his  heirs.'  " 

Section  8,  chapter  71,  Code,  provides:  "Where  any  real 
estate  is  conveyed,  devised,  or  granted  to  any  person  with- 
out any  words  of  limitation,  such  devise,  conveyance,  or 
grant  shall  be  construed  to  pass  the  fee  simple  or  the 
whole  estate  or  interest  which  the  testator  or  grantor  had 
power  to  dispose  of  in  such  real  estate,  unless  a  contrar}'^ 
intention  shall  appear  by  the  will,  conveyance,  or  grant." 
In  the  light  of  this  statute  we  must  view  the  deed  in  con- 
troversy, and  to  which  only  can  we  look,  together  with  the 
situation  of  the  parties,  and  the  motives  inducing  the  con- 
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veyance,  to  arrive  at  the  intention  of  the  grantor  when  he 
executed  the  deed.  Chas.  S.  Green,  the  grantor,  had  a 
wife  and  two  children,  for  whom  he  evidently  wanted  to 
provide  against  his  own  mistakes  in  business,  or  the  temp- 
tations he  might  have  to  incumber  his  property,  and  thus 
put  it  out  of  his  power  to  give  his  family  such  support  as 
he  desired  them  to  have.  The  very  language  of  the  first 
part  of  the  trust  created  shows  the  solicitude  he  had  on 
this  point:  That  the  trustee  **should  take,  hold,  and 
stand  seised  of  said  real  estate,  to  and  for  the  only,  sole, 
and  separate  use,  behoof,  and  benefit  of  M.  E.  Green,  wife 
of  the  said  C.  S.  Green,  so  that  the  said  C.  S.  Green  will 
not  sell,  mortgage,  charge,  or  incumber  the  same  by  way 
of  anticipation  or  otherwise;"  thus  clearly  intending  to  get 
the  property  entirely  beyond  his  reach,  as  well  as  that  of 
his  creditors.  Can  it  be  conceived  that  the  grantor  in- 
tended to  so  limit  the  estate  conveyed,  by  a  reversionary 
or  other  interest  in  himself,  that  at  the  very  time  his  help- 
less children  might  most  need  this  provision  for  their 
maintenance  and  support  the  property  so  conveyed  should 
be  brought  within  the  grasp  of  the  creditors  of  the  gran- 
tor? Both  appellant  and  appellees  agree  that  the  intention 
of  the  grantor  in  the  conveyance  and  creation  of  the  trust 
must  be  the  guiding  star  in  arriving  at  the  true  solution 
of  the  issue  involved,  and  that,  if  possible,  that  intent 
must  be  obtained  from  the  deed  itself,  taken  altogether. 
.In  Devi.  Deeds,  §  836,  it  is  said,  *'The  rule  is  that  the  in- 
tention of  the  parties  is  to  be  ascertained  by  considering 
all  the  provisions  of  the  deed,  as  well  as  the  situation  of 
the  parties,  and  then  to  give  effect  to  such  intention,  if 
practicable,  when  not  contrary  to  law."  What  was  the 
motive  which  induced  the  grantor  to  make  this  provision 
for  his  family?  The  record  does  not  disclose  of  what 
other  property,  if  any,  C.  S.  Green  was  possessed  at  the 
time  of  the  conveyance,  or  whether  he  was  indebted  to 
any  extent  at  the  time;  but  the  presumption  is  that  he 
was  solvent,  as  no  creditors  seem  to  appear  to  question  his 
voluntary  conveyance.  So  that  he  is  presumed  to  have 
made  this  wise  provision  for  them  while  he  was  in  condi- 
tion to  do  so  without  fraud  of  the  rights  of  any.  This  con- 
veyance is  for  the  only,  sole,  and  separate  use,  behoof^  and 
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benefit  of  Mary  E.  Green,  wife  of  the  said  Charles  S. 
Green,  so  that  the  said  C.  S.  Green  will  not  sell,  mortgage, 
charg-e,  or  incumber  the  same  by  way  of  anticipation  or 
otherwise,  and  providing  that  said  Mary  should  receive 
the  rents  and  profits  arising-  therefrom,  or  should  by  writ- 
ing direct  and  appoint  such  person  or  persons  to  receive 
the  same  as  she  might  elect. 

Appellant  cites  in  its  petition,  as  well  as  in  its  brief,  the 
case  of  Humphrey  v.  Foster^  13  Grat.,  653,  as  applicable  to 
this  case.  In  that  case  Judge  Allen,  in  delivering  the  opin- 
ion of  the  court,  said:  '*In  the  present  case  we  perceive  by 
the  habendum  i\i?^i  an  estate  for  life  was  expressly  limited; 
and  as  the  object,  under  the  statute,  is  to  ascertain  what 
estate  was  to  be  granted  by  the  deed,  if  a  less  estate  than 
a  fee  is  limited  by  express  words  in  any  part  of  the  deed 
it  must  control  and  qualify  the  general  words  used  in  the 
premises."  Here  the  estate  for  life  was  expressly  limited 
in  language  that  could  not  be  misunderstood.  Point  1  of 
the  syllabus  in  that  case  reads:  '*A  deed  conveys  land  to 
the  grantee  forever,  to  hold  for  life.  As  the  premises 
would  only  convey  a  fee  by  virtue  of  the  statute,  and  b}*^ 
the  statute  the  whole  deed  is  to  be  looked  to  to  ascertain 
what  estate  is  intended  to  be  passed,  the  habendum  in  this 
deed  is  not  void,  but  only  a  life  estate  passed  by  the  deed," 
In  the  case  at  bar  there  is  no  clear-cut  expression  of  limi- 
tation of  estate,  as  in  that  case,  nor  such  words  nor  ex- 
pression as  can  reasonably  be  construed  into  such  limi-. 
tation.  We  are  told  by  appellant  that  '*it  is  manifest  that 
the  construction  of  the  statute  in  both  the  Humphrey  Case 
and  the  one  now  under  consideration  is  precisely  the 
same."  In  the  sense  that  ''the  intention  collected  from 
the  deed,  will,  or  grant,  governs  and  determines  the  ques- 
tion," this  is  true;  but  in  the  one  case  we  have  the  inten- 
tion expressed  in  unequivocal  language,  susceptible  of  but 
one  construction,  while  in  the  other  a  most  ingenious  and 
erudite  argument  is  required  and  made  on  behalf  of  ap- 
pellant to  wrench  from  the  provisions  of  the  deed  the  sem- 
blance of  an  intention  on  the  part  of  the  grantor  to  limit 
the  estate  conveved.  It  seems  to  be  a  well-settled  rule,  in 
case  of  doubt  or  ambiguity  in  a  deed,  that  the  same  shall 
be  construed  most  strongly  against  the  grantor.     In   Car^ 
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rington  v.  Goddiuy  13  Grat.  587,  Syl.,  point  3,  it  is  held: 
**The  deed  will  be  construed  more  strongfly  against  the 
g-rantor,  and  so  as  to  g-ive  it  efifect,  rather  than  that  it 
should  be  void  for  uncertainty. "  In  that  case  it  was  doubt* 
f ul,  on  the  face  of  the  deed,  whether  one  or  two  parcels  of 
land  were  intended  to  be  conveyed.  So  it  was  accordingly 
construed  to  pass  both. 

Appellant  insists  that  by  reason  of  the  law  as  laid  down 
in  point  1  of  the  syllabus  in  the  case  of  Radford  v.  Car- 
wile^  13  W.  Va.,  572,  the  clause  in  the  deed,  *'that  the  said 
Mary  E.  Green  shall  receive  the  rents  and  profits  arising 
from  the  said  property,  or  such  other  person  or  persons 
as  the  said  Mary  E.  Green  shall  by  her  order  in  writing 
direct  and  appoint  to  receive  the  same,  during  the  joint 
lives  of  the  said  Charles  S.  Green  and  Mary  E.  Green,  his 
wife,  and  upon  the  decease  of  the  said  Charles  S.  Green,  in 
case  his  wife  should  survive  him,  then  the  said  Mary  E. 
Green,  his  wife,  shall  immediately  take  and  hold  the  prop- 
erty hereinbefore  described,  to  her  and  the  heirs  of  her- 
self forever,"  could  have  no  other  meaning  or  intention 
*'than  to  be  a  limitation  or  restriction  upon  her  power  of 
alienation,  since,  if  there  was  no  such  purpose,  but  the  in- 
tention was  to  give  her  an  equitable  fee  simple,  such  a 
title  necessarily,  and  as  a  legal  consequence,  carried  with 
it  and  secured  to  Mary  E.  Green  the  fight  to  the  use  and 
enjoyment  of  the  rents  and  profits  during  coverture,  and 
it  was  utterly  needless  and  meaningless  to  provide  specific- 
ally for  the  enjoyment  of  them  by  her  during  the  joint 
lives  of  herself  and  husband.''  It  is  true  that  Mary  E. 
Green  might  have  enjoyed  the  rents  and  profits  under  the 
conveyance  without  the  special  provision  therein  referred 
to,  but  it  must  be  remembered  that,  theretofore,  to  secure 
to  a  married  woman  in  a  conveyance  the  rights  of  a  feme 
sole  required  great  care;  and  the  ordinary  attorney,  in  pre- 
paring such  a  paper,  felt  much  as  he  would  walking  on 
thin  ice,  and  his  main  object  was  to  get  into  the  instrument 
sufficient  provisions  to  accomplish  his  purpose  in  carrying 
but  the  intention  of  the  grantor  in  making  the  conveyance. 
This  provision  was  evidently  intended  to  secure  to  Mrs. 
Green  the  control  and  enjoyment  of  the  rents  and  profits 
during  the  life  of  the  grantor,  which  perhaps  was  unnec- 
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essary  as  the  law  was  at  the  time  of  the  conveyance,  but 
was  a  precautionary  provision  which  was  in  harmony  with 
the  law.  Formerly  the  law  was  that,  while  the  corpus  of 
her  real  estate  remained  hers  notwithstanding  coverture, 
yet  the  marital  rights  of  the  husband  entitled  him  to  the 
rents  and  profits,  unless  the  property  was  made  her  sepa- 
rate estate,  in  which  event  the  rents  and  profits  were  hers; 
and  while  at  law  her  contracts  were  absolutelv  void,  still 
in  equity  she  might  charge,  incumber,  or  otherwise  dis- 
pose of  the  rents  and  profits  of  her  separate  estate.  If  the 
intention  of  the  grantor  was  to  limit  the  estate  conveyed 
to  less  than  an  equitable  estate  in  fee  to  Mrs.  Green,  it 
could  have  been  done  in  a  few  words,  which  would  have 
needed  no  judicial  construction. 

In  Walke  v.  Moore,  30  S.  E.  374,  Syl.,  point  1,  the  su- 
preme court  of  appeals  of  Virginia  held  that  **a  deed  con- 
veying land  in  trust  for  the  sole  benefit  of  the  grantor^s 
wife  and  her  children,  with  power  to  the  trustee,  upon  re- 
quest of  the  wife,  in  writing,  to  sell  the  same,  and  reserv- 
ing to  the  wife  the  right  to  dispose  of  the  property  by  will, 
conveys  to  her  an  equitable  estate  in  fee.  to  the  exclusion 
of  the  children.''  The  trust  created  in  that  case  was  as 
follows:  *'To  hold  all  of  the  said  property,  real  and  per- 
sonal, *  *  *  for  the  sole  and  exclusive  benefit  of  Vir- 
ginia Baughan  [the  wife  of  the  grantor]  and  her  children, 
with  power  to  the  said  Alvis  [trustee],  at  any  time  when 
he  shall  be  so  requested  by  the  said  Virginia  in  writing, 
deeming  it  for  the  benefit  of  the  said  Virginia  and  her 
children,  to  sell  all  or  any  part  of  the  above-conveyed  prop- 
erty, real  or  personal,  on  such  terms  as  he  may  deem  ju- 
dicious, and  reinvest  the  proceeds  of  sale  in  any  other 
property  selected  by  her,  or  deemed  more  profitable  to  her 
and  her  children  by  him,  the  said  .Vlvis;  reserving  tr>  the 
said  Virginia  Baughan  the  right  to  dispose  of  all  of  the 
said  property,  both  real  and  personal,  by  instrument  of 
writing  in  the  nature  of  a  last  will  and  testament."  See, 
also,  Nixon  v.  Rose,  12  Grat.,  425;  May  v.  Jones,  20  Grat., 
b92.  In  Shermcrw  Shenner's  Ex'rs,  1  Wash.,  (Va.)  266, 
John  Shermer  by  will  devised  to  his  wife  the  use  and  prof- 
its of  his  whole  estate,  both  real  and  personal,  during  her 
natural  life,  and  after  that  was  ended,  then  the  whole  of 
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his  estate,  exclusive  of  that  already  g-iven  to  his  wife,  to  be 
equally  divided  between  whomever  his  wife  should  think 
proper  to  make  her  heir  or  heirs,  and  the  testator's  broth- 
er, Richard.  The  wife  died  a  few  days  after  the  testator, 
without  making"  an}'  disposition  or  appointment  of  her  part 
of  the  estate.  The  executors  sold  the  estate,  agreeably  to 
the  will,  and  distributed  one  moiety  thereof  among*  the  re- 
lations of  the  wife.  Suit  was  brought  against  the  execu- 
tors and  distributees  by  the  son,  heir  and  executor  of  the 
brother,  Richard,  named  in  the  will.  President  Pendle- 
ton, in  delivering  the  opinion  of  the  court,  says:  **It  is  con- 
tended by  the  appellant's  counsel  that  Mrs.  Shermer  was 
by  the  will  only  tenant  for  life  of  a  moiety,  with  a  power  to 
dispose  of  the  fee,  and  that,  not  having  executed  that  pow- 
er, the  estate  descends  to  the  heir  of  the  testator.  In  sup- 
port of  this  position  several  cases  have  been  cited,  but 
they  seem  to  verify  the  saying^  of  a  judge,  'that,  in  disputes 
upon  wills,  cases  seldom  elucidate  the  subject,  which, 
depending  on  the  intention  of  the  testator,  to  be  collected 
from  the  will,  and  from  the  relation  and  situation  of  the 
parties,  ought  to  be  decided  upon  the  state  and  circum- 
stances of  each  case,'  to  which  I  will  add  that  I  have  gen- 
erally observed  that  adjudged  cases  have  been  more  fre- 
quently produced  to  disappoint  than  to  illustrate  the  in- 
tention, and  I  am  free  to  own  that,  when  a  testator's  inten- 
tion is  apparent  to  me,  cases  must  be  strong,  uniform,  and 
appl}'  pointedly,  before  they  will  prevail  to  frustrate  that 
intention."  And  the  court  held  that  the  executors  had 
properly  distributed  the  funds,  and  so  affirmed  the  de- 
cree. 2  Story,  Eq.  Jur.  §  1393,  says:  **If  there  be  an  ex- 
press limitation  to  a  married  woman  for  life,  with  a  power 
to  dispose  of  the  same  property  by  will,  then  her  interest 
will  be  deemed  to  be  a  partial  interest,  and  equivalent  to  a 
life  estate  only,  and  she  cannot  dispose  of  the  property  ab- 
solutely, except  in  the  manner  prescribed  by  the  power;" 
and  continues  (section  1394):  *'On  the  other  hand,  if  the 
property  is  expressly  given  to  a  married  woman,  'to  her 
for  her  sole  and  separate  use,'  without  saying  'for  life,' 
and  she  is  further  authorized  to  dispose  of  the  same  by 
will,  in  such  a  case  the  gift  will  be  construed  to  confer  on 
her  the  absolute  property,  and  consequently  she  may   dis- 
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pose  of  it  otherwise  than  by  will;  for,  the  absolute  property 
being  given,  the  power  becomes  nugatory,  and  is  construed 
to  be  nothing  more  than  an  anxious  expression  of  the  don- 
or that  she  may  have  an  uncontrolled  power  of  disposing 
of  the  property."  The  deed  to  Mary  E.  Green  was  with- 
out saying  ''for  life,"  and  she  was  thereby  authorized  to 
dispose  of  the  property  by  will,  and  also  by  deed,  with  the 
consent  of  the  trustee,  and  joining  with  him  and  her  hus- 
band in  a  conveyance  of  the  same  or  any  part  thereof.  In 
Milhollcn  v.  Ricc^  13  W.  Va.,  510,  Judge  Green,  in  deliver- 
ing the  opinion  of  the  Court,  says:  "I  conclude,  therefore, 
as  stated  by  Sir  William  Grant  in  Bradley  v.  Wcstcott^  13 
Ves.,  453,  and  by  Chancellor  Kent  in  Jackson  v.  Robins^  16 
Johns.,  588,  'that  a  devise  or  gift  to  A.  and  such  persons 
as  he  shall  appoint  is  a  fee  simple  or  absolute  property  in 
A.,  without  appointment.'  "  Counsel  for  appellees  very 
pertinently  suggest  that  the  fact  that  Charles  S.  Green, 
the  judgment  debtor,  once  owned  the  property,  and  then 
settled  it  on  his  wife,  is  liable  to  mislead  one  in  the  inves- 
tigation of  this  question;  "that,  without  his  connection  in 
this  way  with  the  making  of  the  title  to  Mrs.  Green,  no  one 
would  for  a  moment  contend  that  she  did  not  take  an  equit- 
able fee,  or  that  a  trust  could  in  any  event  result  to  the 
grantor.  This  fact,  however,  does  not  aifect  the  law  of 
the  case,  or  change  the  rules  of  construction.  Let  the 
court  regard  Charles  S.  Green,  as  he  really  is,  in  the  light 
merely  of  an  impersonal  grantor,  and  all  difficulties  will 
melt  away."  If  the  grantor  had  been  other  than  the  hus- 
band of  Mrs.  Green,  the  estate  conveyed  would  have  been 
precisely  the  same,  and  the  marital  relations  of  the  grantor 
to  Mrs.  Green  represent  the  extent  of  his  interest  in  the 
property  after  the  conveyance,  and  at  the  occurrence  of 
his  death  his  interest  ceased  in  the  property,  and  the  bill 
was  properly  dismissed.  Counsel  for  appellees  insist  that 
the  bill  was  demurrable  on  other  grounds,  upon  which  ihe 
bill  should  have  been  dismissed,  which  grounds  of  demur- 
rer I  deem  it  unnecessary  to  discuss. 

Ajfimied. 


W.  Va.]  Harmison  v.  Ballot  Com'rs.  1 79 


CHARLES  TOWN. 

Harmison  v.  Ballot  Cobimissioners. 
Submitted  Sept.  26,  1898— Decided  Sept.  26,  1898. 

1.  Jurisdiction  of  Courts — Constitutional  Law — Acts  of  the  Legis- 
lature— Delegate  Districts. 

An  unconstitutional  act  forming^  a  delegate  district  or  appor- 
tioning delegates  for  the  House  of  Delegates  may  be  declared  void 
by  the  courts,  although  the  act  is  the  exercise  of  political  power, 
since  in  such  case  the  question   is  judicial,     (p.  180). 

2.  Constitutional  Law — Delegate  Districts—Census, 

When,  after  a  census,  the  Legislature  has,  by  law,  created 
delegate  districts,  and  ap|X)rtioned  delegates  for  the  House  of  Del- 
eg-ates  among  the  counties  and  districts,  section  10  of  article  VI 
of  the  Constitution  forbids  any  change  until  after  the  next  census. 
An  act  making  earlier  change  is  void      (p.  181.) 

Error  to  Circuit  Court,  Jefferson  Countv. 

Application  by  Frank  H.  Harmison  for  a  writ  of  manda- 
mus directed  to  the  ballot  commissioners  of  Jefferson. 
Judg-ment  for  petitioner,  and  the  commissioners  ask  for  a 
writ  of  error. 

Writ  Dented. 

Jacob  Engle,  for  petitioners. 
Forest  W.  Brown,  for  respondent. 

Brannon,  President:. 

In  1891,  the  Legislature  made  an  apportionment  of  dele- 
gates among  the  various  counties  and  districts  to  consti- 
tute the  House  of  Delegates,  giving  Berkeley  and  Jefferson 
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Counties  each  one  dcleg-ate,  and  erecting-  a  delcg-ate  dis- 
trict, called  the  ''Seventh  delegate  district,"  out  of  Berkely, 
Jefferson  and  Morgan  Counties,  with  two  delegates.  In 
1897  the  legislature  passed  an  act  (chapter  78)  taking  Mor- 
gan County  out  of  said  district,  and  giving  it  one  delegate, 
and  giving  Berkely  and  Jefferson  each  one  delegate,  and 
making  them  the  Seventh  delegate  district,  with  one  dele- 
gate. It  reapportioned  and  redistricted  the  State  as  to 
delegates.  A  convention  called  by  the  Democratic  party, 
claiming  that  the  act  of  1897  was  unconstitutional,  and  that 
the  Seventh  district  stood  as  it  was  under  the  act  of  1891, 
composed  of  Berkely,  Jefferson  and  Morgan  Counties,  nom- 
inated R.  W.  Morrow,  a  resident  of  Jefferson  County,  and 
Frank  Harmison,  a  resident  of  Morgan  County,  as  candi- 
dates for  the  House  of  Delegates,  to  represent  said  district; 
but  the  ballot  commissioners  of  Jefferson  County,  acting 
under  said  act  of  1897,  refused  to  put  said  Harmison's 
name  on  the  ballots  to  be  used  in  the  election  to  be  held  in 
November,  1898,  and  then  Harmison  asked  and  obtained, 
by  the  judgment  of  the  circuit  court  of  Jefferson  County, 
a  peremptory  writ  of  fnandamus,  commanding  said  commis- 
sioners to  put  his  name  on  such  ballots;  and  said  commis- 
sioners now  ask  this  Court  for  a  writ  of  error  from  said 
judgment. 

A  question  occurred  to  my  mind  whether  this  Court 
could  consider  the  case, — whether  the  matter  was  in  its 
nature  a  judicial  matter  cognizable  by  the  courts,  or  a  mat- 
ter of  purely  a  political,  legislative,  or  governmental  na- 
ture, to  be  left  absolutely  to  the  Legislature,  since  the 
power  to  erect  districts  and  apportion  delegates  was  vested 
in  it  by  the  Constitution;  but  I  find  that  the  subject  has 
been  discussed  in  various  cases,  and  it  has  been  held  that 
the  constitutionality  of  apportionment  acts  is  a  subject  of 
judicial  inquiry,  not  merely  political,  ''i'his  is  based  on 
the  consideration  that  the  judiciary  must  hold  an  act  con- 
trary to  the  constitution  as  no  law  for  any  puf  pose.  Den- 
ny v.  State  (Ind.  Sup.)  42  N.  E.  929,  and  cases  there  cited. 
See,  also,  State  v.  Wrifrhtson  (N.  J.  Sup.)  28  Atl.,  56.  I 
find  it  so  held  in  the  six  states  of  Indiana,  Wisconsin,  Mich- 
i»-an.  New  York,  Illinois,  and  New  Jersey.  Further  search 
shows  that  Massachusetts,  Ohio,  North  Carolina,  Nebra^s- 
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ka,  and  Kansas  supreme  courts  hold  the  same  doctrine,  as 
will  be  seen  in  the  opinions  in  Sla/c  v.  Cunning'ham  (.Wis.) 
51  N.  W.  724  (full  discussion).  Chapter  25^  Acts  1893, 
g-ives  the  writ  of  mar  damns  to  control  ballot  commission- 
ers, as  held  in  Marcum  v.  Commissioners,  42  W.  Va.,  263, 
(26  S.  E.  281).  Of  course,  this  would  not  gfive  jurisdiction 
if  the  matter  were  not  of  judicial  character;  but,  being-  of 
such  character,  that  act  applies  mandamus.  Wherever 
the  question  of  constitutionality  arises  in  the  administra- 
tion of  rights,  the  courts  have  power  to  pass  on  it.  The 
case,  then,  turns  upon  the  question  of  the  constitutionality 
of  the  act  of  1897.  If  that  act  is  constitutional,  Harmison 
is  ineligible  to  represent  the  district,  and  has  no  right  to 
go  upon  the  ballots,  because  a  resident  of  Morgan  County, 
which,  under  that  act,  is  no  part  of  the  district;  whereas,  if 
that  act  is  unconstitutional,  the  district  stands  as  under 
the  act  of  1891, — Morgan  a  part  of  it.  Section  7  of  article 
VI  provides  that  *'after  every  census  the  delegates  shall 
be  apportioned  as  follows,"  giving  a  mode  of  apportion- 
ment. Then  section  10  says:  "The  arrangement  of  the 
senatorial  and  delegate  districts,  and  the  apportionment 
of  delegates,  shall  hereafter  be  declared  by  law  as  soon  as 
possible  after  each  succeeding  census  taken  by  authority 
of  the  United  States.  When  so  declared,  they  shall  apply 
to  the  first  g-eneral  election  for  members  of  the  Legislature 
to  be  thereafter  held,  and  shall  continue  in  force  unchanged 
until  such  districts  shall  be  altered  and  delegates  appor- 
tioned under  the  succeeding  census.''  We  plainly  see 
that  both  sections  contemplate  one  apportionment  and  ar- 
rangement of  districts  after  each  census,  not  a  changing 
one  every  session  of  the  legislature.  This  provision,  fix- 
ing- one  apportionment  after  a  certain  event, — the  taking- of 
a  census, -plainly  contemplates  that  there  shall  be  but 
one  after  each  census.  This  provision  is  mandatory,  not 
simply  directory,  for  the  reason  that  it  manifestly  designed 
to  have  a  fixed  apportionment,  lasting  from  census  to  cen- 
sus, not  varying  and  unstable.  The  nature  of  the  subject 
tells  us  that  this  must  be  so,  as  it  ought  to  be  so.  Another 
reason  is  that  constitutional  provisions  are  manda- 
tory, not  merely  directory.  Cooley,  Const.  Lim.  93.  A 
case    strong-ly    supporting    this    position    is   the    Indiana 
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case  of  Definy  v.  State,  42  N.  E.  929.  The  constitution  of 
Indiana  provided  that  an  enumeration  of  voters  should  be 
taken  every  six  years,  and  that  an  apportionment  of  rep- 
resentatives should  '*be  made  at  the  session  next  follow- 
ing- each  period  of  making  such  enumeration;"  and  that 
case  held  that  the  mere  fact  that  the  constitution  provided 
for  an  apportionment  after-each  enumeration  implied  that, 
when  such  apportionment  was  once  made,  it  forbade 
another  until  another  enumeration,  although  there  was  no 
prohibition  in  the  constitution  agfainst  a  change  of  appor- 
tionment, and  that  but  one  apportionment  could  be  made 
in  the  six  years.  So,  it  was  held  in  Slauson  v.  City  of  Ra- 
cinCy  13  Wis.  398,  and  Opinion  of  Justices,  6  Cush.  575,  and 
State  v.  Otnninghaniy  supra.  But  when  we  see  that  our 
Constitution  expressly  says  that  an  apportionment,  when 
once  made,  '^shall  continue  in  force  unchang-ed  until  such 
districts  shall  be  altered  and  delegates  apportioned  under 
the  succeeding  census,"  the  case  is  made  conclusive  against 
any  earlier  change  of  district.  The  provision  for  one  ap- 
portionment and  districting  after  each  census  is  manda- 
tory, not  by  mere  construction,  but  because  there  is  a  pro- 
hibition against  any  change  until  the  next  census.  There 
is  no  room  here  to  construe  and  doubt.  We  must  simply 
obey  the  Constitution.  If  there  were  any  escape,  I  would 
not  declare  the  act  void;  but  there  is  no  other  alternative. 
We  therefore  refuse  a  writ  of  error,  as  we  regard  the  de- 
cision of  the  circuit  court  plainly  right. 

Note  by  Brannon,  pRESiDENT: 

I  call  attention  to  the  case  of  People  v.  Huichinsofi,  172  111.,  486,  50 
(N.  E.  599)  published  since  I  delivered  the  above  opinion.  The  con- 
stitution of  Illinois  provides  that  **the  general  assembly  shall  ap- 
portion the  state  every  ten  3'ears"  for  senators,  and  so  forth,  and  that 
case  held  said  provision  mandatory,  and  as  prohibiting-  any  second 
apportionment  within  the  ten  years  after  the  legislature  had  once 
made  an  apportionment  after  a  census.  The  case  strongly  supports 
the  above  opinion. 

Writ  Denied. 
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FALL  SPECIAL  TERM,  1898. 


CHARLESTON 

Bent  v.  Lipscomb  et  al. 

Submitted  June  8,    1898— Decided  November  16,  1898. 

1.  Attorney  at  Law  -  Attorney^ s  Lien    Assiznment  of  Judgment, 

An  attorney  at  law  has  a  lien  upon  a  judg-ment  recovered  by 
him  for  his  client  for  his  com  pen  sat  ion ,  which  lien  is  g-ood 
ag-ainst  an  assignee  of  the  judgment,  though  he  had  no  notice  of 
the  lien.     (p.  184). 

2,  Assignment  ok  JuixiMKKT  —  W//£?r«^j/  at  Law. 

A  writing  given  by  a  client  to  his  attorney  in  a  suit  authoriz- 
ing the  attorney  to  retain  out  of  the  judgment,  when  recovered,  a 
part  for  his  compensation,  is  an  ■  assignment  of  such  part* 
(p.  184). 

Error  to  Circuit  Court,  Randolph  County. 
Action  by  James  A.  Bentag"ainst  Lipscomb  &  Lipscomb. 
Judgment  for  defendants,  and  plaintiff  bring-s  error. 

Reversed, 

Samuel  V.  Woods,  for  plaintiff  in  error. 
P.  Lipscomb,  in  proper  person. 

Bkannon,  President: 

Action  by  Bent  against  Lipscomb  &  Lipscomb  before  a 
justice,  appealed  to  the  circuit  court,  where,  upon  demurrer 
to  evidence,  judgment  was  given  for  defendants.  One 
Kessell,  in  an  action  against  Hinkle,  recovered  a  judgment. 
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Bent  was  one  of  his  attorneys.  The  common  law  g-ave 
him  a  lien  on  that  judgment  for  his  compentiation  as  attor- 
ney, and  he  had  a  writing"  from  Kessell  giving  him  a  right 
to  '^retain,  out  of  any  recovery  of  monev  had  by  a  verdict 
and  judgment,  one-fourth  value  of  such  verdict  and  judg- 
ment in  said  suit  in  money,  as  compensation  for  his  (said 
Bent's)  services  as  one  of  my  counsel  in  said  case."  Lips- 
comb &  Lipscomb  were  associate  counsel  with  Bent  in  the 
case,  and  took  from  Kessell  an  assignment  of  the  judg- 
ment, and  collected  it.  Bent  brought  this  action  ag-ainst 
them  to  recover  his  fourth  of  the  judgment.  I  think  the 
record  shows  an  assignment  to  the  firm,  not  to  one  of 
them.  At  any  rate,  the  firm  collected  the  money.  Coun- 
sel for  Lipscomb  &  Lipscomb  says  that  Bent  had  no  lien. 
Why  not?  He  had  by  common  law  and  the  writing. 
Fowler  v.  Lewis'  Adm'r,  36  W.  Va.,  112,  (14  S.  E.  447). 
Notice  of  such  lien  is  necessary  as  to  debtor,  but  not  to  an 
assignee  of  the  judgment.  Renick  v.  Ludhigion^  16  W. 
Va.,  378;  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  472.  This 
would  show  right  to  judgment  under  the  head  of  assumpsit 
for  money  had  and  received  by  the  defendants  to  the 
use  of  plaintiff, — money  of  his  received  by  them.  The  ev- 
idence shows  that  defendants  had  notice  of  Bent's  right, 
and  took  the  assignment,  as  one  of  them  declared,  with 
set  purpose  to  keep  the  money  from  going  to  Bent's  hands, 
which  shows  they  had  notice  of  his  right,  if  that  were  ma- 
terial, as  also  does  other  evidence  show  it,  and  makes  the 
case  all  the  stronger  against  them.  They  said  they  took 
the  assignment  to  keep  the  money  from  going  to  Bent's 
hands,  as  they  had  fees.  So  had  Bent.  They  were  justi- 
fied in  taking  the  assignment;  but  law  and  justice  to  Bent 
make  them  take  the  assignment  subject  to  his  rights. 
They  afterwards  paid  half  the  judgment  to  Kessell.  This 
seems  to  show  that  they  took  the  assignment  to  defeat 
Bent.  His  lien  forbade  this  payment  to  Kessell.  More- 
over, that  paper  from  Kessell  to  Bent  was  an  assignment. 
It  would  not  destroy,  but  confirm,  his  common  law  lien. 
Benthy  v.  Insurance  Co,,  40  W.  Va.,  730,  (23  S.  E.  584);  2 
Am.  &  Eng.  Enc.  Law,  1055.  Defendants  had  full  notice  of 
Bent's  right  before  payment  to  Kessell,  and  were  warned 
not  to  pay  him.     They  could  not  pay  him  Bent's   money. 
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As  an  assign  me  nt,  it  is  g-ood  ag-ainst  them;  and,  even  if 
there  were  no  lien,  this  assig^nment  would  sustain  the 
case. 

Counsel  argues  that  the  court  had  no  jurisdiction,  as 
Kessell  was  not,  but  should  have  been,  a  party  to  this  suit, 
and  that  the  Constitution  says  that  he  cannot  be  deprived 
of  property  without  due  process  of  law.  Now,  it  is  not 
with  defendants  to  defend  Kessell's  rights.  The  question 
in  this  case  was,  did  defendants  collect  and  refuse  to  pay 
money  belonging  to  Bent?  Between  these  parties,  that 
was  the  sole  question, — assumpsit^  for  money  had  and  re- 
ceived. If  defendants  wished  to  vindicate  Kessell's  right, 
why  did  they  not  hold  the  money,  and,  when  sued,  claim 
to  be  stakeholders,  and  bring  in  Kessell  by  interpleader, 
and  at  once  protect  Kessell  and  themselves,  and  thus  have 
justice  done  between  all  parties?  Or,  even  after  pay- 
ment to  Kessell,  why  not  show  by  proof  that  for  some  rea- 
son, not  even  hinted  at  by  the  record,  Bent  had  no  claim 
to  this  money,  instead  of  merely  demurring  to  Bent's  evi- 
dence, which  clearly  shows  his  lien?  Kessell  could  not  be 
a  party  to  this  suit.  The  case  is  plainly  with  the  plaintiff, 
and  we  reverse  the  judgment,  and  enter  judgment  for 
him. 

Reversed. 
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CHARLESTON. 

Jones  ct  al,  v.  Thorn  et  al. 
Submitted  June  6,  1898— Decided  November  16,   1898. 

1.  lyLVi.iVMTKVST— Husband  and  Wife— Equity, 

Where  a  tract  of  land  is  owned  by  a  husband  and  wife,  the 
same  being  part  of  a  larg-er  tract,  she  owning"  as  her  sej>erate 
estate  four-ninths  and  he  two-ninths,  and  she  joins  with  him  in 
the  execution  of  a  deed  of  trust  on  the  entire  six-ninths  to  secure 
the  payment  of  a  debt  owed  by  the  husband,  and  dies  before  the 
debt  falls  due,  leaving- children,  and  when  the  trustee  proceedsto 
sell  the  entire  six-ninths,  conveyed  to  him,  if  collusion  is 
shown  between  him  and  the  truseee,  and  it  appears  the  sale  is 
made  only  for  the  puriwse  of  conferring-  title  on  him,  equity 
will  consider  and  treat  him  as  a  trustee  for  the  children  who  in- 
herited said  four-ninths,  subject  to  the  trust  as  to  said  four- 
ninths,     (p.  193). 

2.  Implied  Trust — Husband* s  Debt— Husband  and  Wife — Security, 

Where  the  debt  secured  by  such  trust  was  the  debt  of  the  hus- 
band, and  the  wife's  property  was  only  included  in  the  trust 
deed  as  an  additional  security,  equity  would  require  that  the 
husband's  portion  of  the  property  should  be  exhausted  before 
selling- the  wife's  property,     (p.  190). 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  Bessie  L.  Jones  and  another  against  Benjamin 
Thorn  and  others.  Ifrom  a  decree  dismissing  the  bill, 
plaintiffs  appeal. 

Reversed, 

John  W.  Mason,  and  James  A.  Haggerty,  for  appel- 
lants. 

W.  S.  Meredith,  for  appellees. 
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English,  Judge: 

On  the  30th  day  of  August,  1877,  Nimrod  Toothman  sold 
four  undivided  ninths  of  a  tract  of  land  situated  in  Marion 
County,  containing-  sixty  acres,  to  Mary  A.  Jones,  wife  of 
H.  Frank  Jones,  in  consideration  of  eight  hundred  and 
fifty  dollars,  subject  to  the  dower  of  Phoebe  J.  Swisher, 
widow  of  John  W.  Swisher;  and  on  the  16th  of  December, 
1879,  James  N.  Swisher  and  Sarah  C.  Swisher,  his  wife, 
Nimrod  Toothman  and  Sisson  M.  Toothman,  his  wife,  and 
Phoebe  Jane  Davis,  late  widow  of  John  W.  Swisher,  con- 
veyed two  undivided  ninths  of  said  sixty  acre  tract  to  said 
H.  Frank  Jones,  said  Jones  also  purchasing  from  said 
Phoebe  Jane  Davis  her  dower  interest  in  said  four  undi- 
vided ninths  of  said  land  conveyed  as  aforesaid  to  Mary  A. 
Jones.  On  December  29,  1880,  said  Jones  was  indebted  to 
one  John  Core  in  the  sum  of  five  hundred  and  fiftv  dollars, 
payable  October  1,  1880,  and  on  December  29,  1880,  said 
Jones  and  Mary  Jones,  his  wife,  executed  a  deed  of  trust 
on  the  four-ninths  of  said  tract  conveyed  as  above  stated 
to  Mary  Jon^s,  and  the  two-ninths  of  same  conveyed  by 
said  H.  Frank  Jones  to  A.  S.  Hayden,  trustee,  to  secure 
the  payment  of  said  sum  of  five  hundred  and  fifty  dollars 
to  said  John  Core,  and  in  this  way  the  four-ninths  of  said 
tracts  which  had  been  conveyed  to  said  Mary  A.  Jones  be- 
came pledged  for  the  debt  which  her  husband  owed  to 
John  Core.  On  the  4th  of  July,  1881,  said  Mary  A.  Jones 
died,  leaving  four  infant  children,  to  wit,  Bessie  L.  Jones, 
Andie  L.  Jones,  Edith  E.  Brand,  and  Reno  Jones.  Said 
debt  to  John  Core  became  due  October  1,  1881,  and  default 
was  made  in  the  payment  thereof.  On  November  19,  1881, 
A.  S.  Hayden,  trustee,  sold  the  four-ninths  of  said  tract 
conveyed  to  said  Mary  A.  Jones,  together  with  the  two- 
ninths  which  had  been  conveyed  to  said  Frank  Jones 
under  the  deed  of  trust,  and  said  H.  Frank  Jones  became 
the  purchaser  at  six  hundred  dollars,  which  sum  was  suffi- 
cient to  pay  said  Core  debt;  and  thereupon  said  trustee 
deeded  the  entire  property  described  in  the  trust  deed  to 
H.  Frank  Jones,  who  afterwards  acquired  some  additional 
interests  in  said  sixty  acre  tract,  and  contracted  a  consid- 
erable indebtedness,  and,  to  secure  the  payment  of  the 
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same,  conveyed  his  interest  in  said  land,  including*  the 
four-ninths  conveyed  to  Mary  A.  Jones,  and  purchased  by 
him  at  said  trust  sale,  to  A.  S.  Hayden,  trustee.  On  Au- 
g^ust  29,  1889,  said  Hayden,  attempted  to  sell  the  same  un- 
der said  trust  deed,  but  was  restrained  by  injunction  in 
the  circuit  court  of  Marion  County.  In  the  injunction 
cause  a  decree  was  rendered  directin§f  a  sale  of  said  land, 
and  Hayden,  acting-  as  special  commissioner  under  this  de- 
cree, sold  the  land  to  Jesse  G.  Floyd  and  Hiram  Kent  on 
March  7,  1893,  who,  in  December,  1893,  sold  and  conveyed 
it  to  Benjamin  Thorn  and  wife.  On  the  18th  of  September, 
1894,  a  suit  in  equity  was  instituted  by  Bessie  L.  Jones 
and  Andie  L.  Jones  in  ihe  circuit  court  of  Marion  County, 
said  plaintiffs  being-  children  and  heirs  at  law  of  Mary  A. 
Jones,  against  said  Benjamin  Thorn,  Alice  S.  Thorn,  Edith 
E.  Brand,  Reno  Jones,  and  others,  to  set  aside  said  last 
three  named  conveyances,  claiming-  that  four-ninths  of  said 
sixty  acres  belonged  to  them  and  said  Edith  PI  Brand  and 
Reno  Jones,  as  heirs  at  law  of  Mary  A.  Jones;  praying  a 
partition  of  said  tract  giving  to  the  four  children  of  Mary 
A.  Jones  the  four-ninths  thereof.  The  note  from  H.  Frank 
Jones  to  John  Core  for  five  hundred  and  fifty  dollars,  to 
secure  the  payment  of  which  the  deed  of  trust  of  Decem- 
ber 29,  1880,  was  executed,  bears  even  date  with  said  trust 
deed,  while  the  conveyance  of  the  four-ninths,  of  said  sixty 
acres  from  Nimrod  Tooth  man  to  Mary  A.  Jones  bears 
date  August  3t),  1877.  It  does  not  appear  that  said  H. 
Frank  Jones  owed  any  debts  at  the  time  said  conveyance 
was  made  to  his  wife,  and  the  heirs  of  said  Mary  A.  Jones 
do  not  appear  to  have  been  made  parties  to  any  of  the  suits 
against  said  Jones.  Answers  were  filed  by  Jesse  G.  Floyd, 
Hiram  Kent,  Benjamin  Thorn,  in  his  own  right  and  as 
committee  of  Alice  S.  Thorn,  which  were  replied  to  gen- 
erally; depositions  were  taken;  the  cause  submitted;  and 
upon  the  hearing  the  court  dismissed  the  bill,  and  the 
plaintiffs  obtained  this  appeal,  claiming  that  said  decree 
was  erroneous — First,  because,  said  Mary  A.  Jones,  who 
owned  two-thirds  of  the  land  conveyed  by  the  deed  of  trust 
of  November  29,  1880,  to  secure  the  Core  debt,  having  died 
before  the  debt  became  due,  it  was  error  for  the  trustee, 
under  the  circumstances,  to  execute  the  trust.     A  part  of 
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the  land  belonged  to  the  principal  debtor,  a  part  to  the 
surety, — that  belonging"  to  the  principal  being  worth 
enough  to  pay  the  debt;  and,  the  surety  being  dead,  leav- 
ing infant  children,  no  sale  should  have  been  made  without 
the  intervention  of  a  court  of  equity. 

Now,  the  fact  that  four-ninths  of  the  sixty  acre  tract  of 
land  was  the  separate  property  of  Mary  A.  Jones  must  be 
conceded  when  we  consider  that  the  record  discloses  that 
said  four-ninths  were  conveyed  to  said  Mary  A.  Jones  by 
Nimrod  Toothman  on  August  30,  1877,  and  at  that  time 
our  statute  pro"ided  that  any  married  woman  might  take 
by  inheritance,  or  by  gift,  grant,  or  bequest,  from  any 
person  other  than  her  husband,  and  hold  to  her  sole  and 
separate  use,  and  convey  and  devise,  real  and  personal 
property,  and  any  interest  or  estate  therein,  and  the  rents, 
issues,  and  profits  thereof,  in  the  same  manner,  and  with 
like  effect,  as  if  she  were  unmarried,  and  thev  should  not 
be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
his  debts.  By  joining  with  her  husband,  Mary  A.  Jones 
gave  a  deed  of  trust  upon  said  four-ninths  to  secure 
the  debt  of  five  hundred  and  fiftv  dollars  to  Core, 
which  her  husband  owed;  and  in  the  same  deed  he 
executed  a  trust  upon  the  two-ninths  owned  by  him  to  se- 
cure the  same  debt.  After  the  death  of  said  Mary  A. 
Jones,  said  H.  Frank  Jones  suffered  the  entire  six-ninths 
of  said  property  to  be  sold,  and  became  the  purchaser 
himself  for  the  amount  of  the  Core  debt.  In  his  deposition 
said  Jones  states  that  he  went  to  the  trustee,  Hayden, 
with  the  money  to  pay  the  Core  debt,  but  the  trustee 
advised  him  to  allow  the  property  to  be  sold  under  the 
trust;  his  wife  being  dead,  he  could  purchase  at  the  sale, 
and  in  that  way,  it  would  become  his  land, — that  is,  the  en- 
tire six-ninths.  The  legal  title  was  then  in  the  trustee, 
Hayden,  and  the  equity  of  redemption  as  to  the  four- 
ninths  belonging  to  Mary  Jones  at  the  time  of  her  decease 
was  in  her  four  children,  and  the  equity  of  redemption  of 
said  two-ninths  was  in  said  H.  Frank  Jones.  In  the  cir- 
cumstances equity  would  consider  that  in  purchasing  said 
property  for  the  amount  of  his  debt  to  Core  he  merely  re- 
deemed the  same,  relieving  the  entire  six-ninths  from  said 
trust  lien.     It  would  also  appear  to  be  in  accordance  with 
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the  principles  of  equity  that,  the  property  of  said  Mary 
Jones  having  been  included  in  said  deed  of  trust  as  secur- 
ity for  the  debt  of  her  husband,  the  property  of  the  prin- 
cipal should  have  been  exhausted  first  before  coming"  onto 
her  four-ninths  for  satisfaction. 

As  to  the  suggestion  in  the  above  assignment  of  error 
that,  Mary  A.  Jones,  one  of  the  grantors  in  said  deed  of 
trust  being  dead,  leaving  infant  children,  no  sale  should 
have  been  made  without  the  intervention  of  a  court  of 
equity,  this  Court  has  passed  upon  this  question  in  the 
case  of  Spencer  V,  Lee^  19  W.  Va.,  179  (Syl.  point  6),  v^^here 
it  is  held  that  '*a  court  of  equity  will  in  no  case  set  aside  a 
sale  made  by  a  trustee  simply  because  it  was  made  after 
the  death  of  the  grantor."  See,  also,  Burke  v.  Adair^  23 
W.  Va.,  159.  After  becoming  the  owner  of  other  portions 
of  said  sixty  acres,  said  H.  Frank  Jones  executed  another 
deed  of  trust  upon  said  six-ninth  of  said  sixty  acres,  and 
the  other  portions  he  had  acquired,  to  the  same  trustee,  to 
secure  certain  indebtedness  therein  specified.  Subse- 
quently, a  chancery  suit  was  brought  by  said  H.  Frank 
Jones  against  said  Hayden,  trustee,  and  others,  in  which 
such  proceedings  were  had  that  said  Hayden,  as  trustee, 
was  directed  by  a  decree  therein  rendered  to  make  sale 
of  said  land  mentioned  in  said  trust  deed;  in  pursuance  of 
which  said  land  was  sold  by  Hayden,  trustee,  at  which  sale 
Jesse  G.  Floyd  and  Hiram  Kent  became  the  purchasers 
of  the  land  described  in  said  last-named  deed  of  trust,  in- 
cluding the  four-ninths  which  was  the  separate  estate  of 
Mary  Jones,  deceased,  and  which  was  conveyed  by  said 
Hayden,  trustee,  to  said  Floyd  and  Kent,  and  by  them 
conveyed  to  Benjamin  Thorn.  It  is  contended  by  the  ap- 
pellants that  the  deed  executed  by  A.  S.  Hayden,  trustee, 
to  H.  Frank  Jones,  was  void  as  to  the  four-ninths  of  said 
land  belonging  to  the  estate  of  Mary  A.  Jones;  and  while 
there  is  no  allegation  of  fraud  on  the  part  of  said  Hayden, 
or  of  collusion  between  him  and  said  H.  Frank  Jones,  yet 
it  appears  from  the  deposition  of  said  Jones  that  he  went 
to  said  trustee  to  pay  the  debt  secured  by  the  trust,  and 
the  trustee  advised  him  to  allow  the  land  to  go  to  sale,  and 
become  the  purchaser  of  it  for  himself;  which  he  after- 
wards did.     Now,  the  very  serious  question    here   pre- 
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seated  for  our  consideration  is,  could  Jones,  by  paying*  his 
own  debt,  not  a  cent  of  which  the  estate  of  his  wife  was 
bound  for,  otherwise  than  as  his  security,  acquire  title  to 
the  four  ninths  of  said  land,  which  was  the  separate  estate 
of  his  wife  at  the  time  said  trust  was.  executed?  What 
consideration  did  she  or  her  heirs  receive  from  said  Jones, 
directly  or  indirectly,  for  said  four-ninths?  Surely,  the 
payment  of  his  own  debt  was  no  consideration,  and  did 
not  entitle  him  to  a  deed  for  it.  As  Hayden  was  Jones' 
agent,  and  his  creditor  John  Core,  in  paying-  the  money  to 
Hayden,  he  only  paid  it  to  Core;  but  did  that  payment  en- 
title him  to  a  deed  to  his  wife's  land?  Her  contract  in 
conveying  her  land  to  said  trustee  was  that  if  her  husband, 
H.  F.  Jones,  did  not  pay  said  note,  with  interest,  to  Core, 
her  land  might  be  sold  with  his  to  raise  the  money;  but 
her  husband,  as  is  alleged  in  the  bill,  and  as  shown  on  the 
face  of  the  deed  from  Hayden,  purchased  the  land  for  six- 
hundred  dollars, — enough  to  pay  the  Core  debt,  interest, 
and  cost  of  sale.  It  is  true  that  the  answer  claims  that 
Jones,  on  the  day  of  the  purchase  executed  a  deed  of  trust 
on  said  six-ninths  of  said  tract  to  secure  one  Eli  C.  Morris 
the  payment  of  money  borrowed  of  him  for  the  purpose  of 
paying  said  Core  debt;  but  no  such  copy  of  said  trust  is 
exhibited,  and  Jones,  in  his  deposition,  says  he  borrowed 
the  money  from  the  First  National  Bank  of  Fairmont  to 
pay  the  Core  trust,  and  repaid  the  bank  from  money  re- 
ceived by  him  from  his  father.  Now,  if  H.  F.  Jones  ac- 
quired no  title  to  the  four-ninths  of  said  tract  conveyed  to 
the  trustee  by  his  wife,  it  is  certain  he  could  convey  no 
title  thereto  in  the  second  deed  of  trust  to  Hayden,  trus- 
tee, nor  can  we  see  that  said  Hayden's  right  to  sell  the 
same  was  increased  by  the  decree  directing  him  to  do  so 
as  trustee.  As  to  the  purchasers  at  the  sale  made  under 
said  decree,  caveat  emptor  applied.  My  first  impression 
was  that  said  H.  Frank  Jones  was  entitled  to  a  life  estate 
in  said  four-ninths  of  said  sixty  acre  tract  as  a  tenant  by 
curtesy,  but  attention  has  been  called  to  the  fact  that  said 
four-ninths  of  said  tract  was  conveyed  to  Mary  A.  Jones 
by  Nimrod  Toothman  and  wife,  subject  to  the  dower  right 
of  Phoebe  J.  Swisher,  and  that  said  Mary  A.  Jones  died 
before  said  PhcEbe  J.  Swisher;  and,  although  said   Phoebe 
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is  now  dead,  the  said  Mary  A.  Jones  was  never  seised  in 
fact  of  said  four-ninths  of  said  sixty  acres,  and  therefore 
her  husband,  H.  Frank  Jones,  was  never  entitled  to  a  life 
estate  therein  as  tenant  by  the  curtesy,  and  therefore  the 
case  does  not  fall  vyithin  the  purview  of  the  case  of  Merritt 
V.  Hughes^  36  W.  Va.,  356,  (15  S.  E.  56),  where  it  is  held 
that  '*a  remainder-man  or  reversioner  cannot  compel  par- 
tition during  the  continuance  of  the  particular  estate."  I 
am  therefore  led  to  the  conclusion  that  the  heirs  at  law  of 
said  Mary  A.  Jones  are  entitled  to  the  partition  prayed 
for. 

In  the  absence  of  any  alieg'iations  of  fraud  or  collusion 
between  said  H.  F.  Jones  and  Trustee  Hayden,  can  we,  in 
response  to  the  prayer  of  the  bill,  declare  the  deed  from 
said  trustee  to  said  Jones  void?  We  must  presume  that 
the  land  was  properly  advertised  and  reg"ularly  sold.  The 
deed  appears  to  be  formal  and  icg'ular  on  its  face;  and 
while,  in  the  circumstances,  it  may  not  have  conveyed  to 
said  Jones  the  title  of  the  heirs  at  law  of  Mary  A.  Jones  to 
said  four-ninths  would  not  equity  treat  it  as  a  release  of 
the  trust  lien  on  said  four-ninths,  and  not  consider  the 
deed  absolutelv  void?  I  cannot  believe  that  the  title  of 
these  remainder-men  was  exting-uished  by  the  sale  of  this 
property  under  said  trust  deed  by  Hayden,  trustee,  and 
by  H.  F.  Jones  bidding-  it  in,  and  obtaining^  a  deed  by  pay- 
ing- his  own  debt  and  the  costs  of  sale,  or  that  H.  F.  Jones, 
by  reason  of  that  transaction,  acquired  title  to  the  four- 
ninths  of  said  sixty  acre  tract,  which  was  the  separate  es- 
tate of  his  wife,  subject  only  to  the  dower  rig-ht  of  Phoebe 
J.  Swisher.  Now,  as  to  the  effect  of  the  sale  under  the 
second  trust  deed  to  Hayden,  trustee,  who  was  the  same 
trustee  that  sold  the  property  under  the  first  trust,  said 
Hayden  had  notice  of  all  the  facts  connected  with  the 
former  transaction,  and,  in  addition,  Jones  could  only  con- 
ve}'  to  him  such  title  as  was  vested  in  him;  and  in  sellings 
under  the  trust  said  trustee  would  convey  with  special 
warranty,  and  to  Floyd  and  Kent,  the  purchasers  under  said 
second  trust  deed,  the  principle  of  caveat  emptor^  applies. 
So,  in  the  case  of  Flcmimr  v.  I/cflt^  12  W.  Va.,  162,  Green, 
Judge,  in  delivering  the  opinitm  of  the  Court  uses  the  fol- 
lowing language:  **In  considering  this  xjuestion,  we  must 
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bear  in  mind  that  a  purchaser  at  a  public  sale  of  land  made 
by  a  trustee  must  look  to  the  title  of  the  grantor  of  the 
land,  and  is  entitled  only  to  a  deed  with  special  warranty 
of  title.  He  cannot  look  to  the  trustee  for  a  good  title,  for 
in  making  the  sale  he  is  but  an  ageut.  He  cannot  look  to 
the  creditor,  for  he  sells  nothing,  and  is  merely  to  receive 
the  proceeds  of  the  sale.  To  such  a  sale  the  principle 
caveat  emptor^  applies." — citing  Petertnans  v.  Laws^  6 
Leigh,  529;  Saunders  v.  Pate  4  Rand,  (Va.,)  8;  Sutton  v.  Sut- 
ton, 7  Grat.,  237;  Findlay  v.  Toncray,  2  Rob.  (Va.,)  374; 
Rawle,  Gov.  418,  Goddin  v.  Vaughan^s  Ex^x,  14  Grat,,  117: 
When,  therefore,  Floyd  and  Kent  became  the  purchasers 
under  said  trust  sale,  they  only  purchased  such  title  as 
was  vested  in  Jones.  By  looking  to  the  records,  they  could 
have  seen  that  Jones  obtained  a  conveyance  of  the  property 
left  by  his  deceas^fed  wife  to  her  children  by  paying  his 
own  debt,  for  which  that  property  had  been  pledged,  with 
a  sufficient  amount  of  his  own  to  pay  the  debt,  to  secure 
the  payment  of  his  own  debt;  and  that,  while  he  obtained 
a  deed  from  the  trustee  for  the  four-ninths  of  the  proper- 
ty left  by  his  wife,  he  paid  no  consideration  for  it,  and,  the 
equity  of  redemption  to  said  four-ninths  of  the  sixty  acre 
tract  having  descended  to  the  children  of  said  Mary  Jones, 
H.  Frank  Jones,  having  obtained  a  deed  therefor  from  said 
trustee  without  paying  any  consideration,  must  be  held 
and  considered  as  a  trustee  holding  the  title  to  said  four- 
ninths  for  the  plaintiffs  and  the  defendants  Edith  E. 
Brand  and  Reno  Jones.  See  Webb  v.  Bailey,  41  W.  Va., 
463,  (23  S.  E.  644),  in  which  the  doctrine  of  implied  trusts 
is  discussed,  and  in  which  the  facts  are  somewhat  similar 
to  those  in  the  case  under  consideration. 

In  this  case  the  land  of  the  heirs  of  Mary  Jones  was  in- 
cluded in  the  sale  with  a  view  to  conferring  title  upon  H. 
F.  Jones,  when  it  appears  that  the  two-ninths  owned  by 
him  was  sufficient  to  pay  the  trust  debt,  and  by  inducing 
the  trustee  to  sell  the  entire  j^ix-ninths  he  obtained  an 
ostensible  title  to  said  four-ninths,  without  paying  any 
consideration  therefor,  for  the  reason  that  the  two-ninths 
owned  by  him  were  worth  more  than  the  trust  debt.  My 
conclusion,  therefore,  is  that  the  circuit  court  erred  in 
dismissing  the  plaintiffs'  bill,  and,  as  the  evidence  in  the 
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cause  discloses  that  there  was  collusion  between  said 
trustee,  Hayden,  and  said  H.  F.  Jones,  and  that  Hayden, 
trustee,  instead  of  receiving  the  amount  of  the  debt  se- 
cured by  said  first  trust  deed  from  H.  F.  Jones,  advised 
said  Jones  to  allow  the  property  to  be  sold,  and  at  the  sale 
purchase  the  entire  six-ninths  of  said  tract,  the  decree 
complained  of  is  reversed,  and  the  cause  remanded,  with 
with  directions  to  the  circuit  court  of  Marion  County  to 
take  such  steps  as  will  convey  the  legal  title  of  the  four- 
ninths  of  said  sixty-acre  tract  to  the  heirs  at  law  of  Mary 
A.  Jones,  deceased,  and  award  to  them  the  partition  prayed 
for,  with  costs  to  the  appellants. 

Reversed, 


CHARLESTON. 

Knight  et  aL  v.  Town  of  West  Union  ei  aL 

Submitted  June  11,  1898— Decided  November  16,  1898. 

1.  Municipal  Corporations — Ordinance — Repeal. 

A  subsequent  municipal  ordinancei  fully  covering*  the  subject* 
matter  of  a  previous  ordinance,  being  a  substitute  therefor,  re- 
peals the  former  by  implication,  without  words  to  that  effect, 
(p.  196). 

2.  Municipal  Corporations — Bonds — Conduct  of  Election, 

In  a  municipality  having  less  than  six  hundred  voters,  an 
election  confined  solely  to  the  question  of  the  Issue  of  municipal 
bonds  is  not  invalid  because  conducted  in  the  mode  prescribed 
for  the  election  of  municipal  officers  in  the  absence  of  political 
or  party  nominations,    (p.  X96). 
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3.  Elections — Officers — In/ortnalities  in  Election. 

Mere  informalities  of  the  election  officers'in  holding,  and  ascer- 
taining and  declaring  the  result  of  an  election,  unless  otherwise 
provided  by  statute,  will  not  vitiate  an  election  otherwise  fair 
and  impartial,     (p.  197). 

4.  Municipal  Corporations— -^«?«^j — Ordinance » 

In  an  ordinance  the  authorization  of  bonds  not  to  exceed  six 
thousand  dollars  is  equivalent,  in  legal  effect,  to  fixing  the 
amount  of  such  bonds  at  such  sum.  In  either  case,  the  authori- 
ties would  only  have  the  right  to  issue  bonds  sufficient  to  cover 
the  purpose  for  which  the  ordinance  is  adopted,     (p.  197). 

5.  Municipal  Officers— 6!^V^r5  de  Facto — Officers  de  Jure — Acts 
of  Officers, 

The  acts  of  de  facto  municipal  officers,  within  the  scope  of  their 
authority  and  under  coler  of  law,  are  valid  and  binding,  in  the 
absence  of  clear  proof  that  they  are  not  the  de  jure  officers  of 
such  municipality,     (p.  197). 

6.  MuNiciPA  L  Corporations-  -  Taxation-— Limit  of  Taxation, 

Section  31,  chapter  47,  Code,  authorizes  towns  and  villages 
chartered  under  such  chapter  to  levy  taxes,  not  exceeding  one 
dollar  on  every  hundred  dollars  of  property  within  such  muni- 
cipality,    (p.  198). 

Appeal  from  Circuit  Court,  Doddridg-e  County. 

Suit  by  T.  K.  Knig-bt  and  others  against  the  town  of 
West  Union  and  others.  Decree  for  defendants,  and 
plaintiffs  appeal. 

Affirmed. 

W.  S.  Stuart,  for  appellants. 

Willis  &  Stuck  and  J.  V.  Blair,  for  appellees. 

Dent,  Judge: 

Injunction  ag'ainst  the  issue  of  waterworks  bonds  by  the 
municipal  authorities,  which  was  dissolved  on  final  hear- 
ing* by  the  Circuit  Court  of  Doddridge  County.  Plaintiffs 
appeal,  and  rely  upon  numerous  alleged  errors,  as  follows, 
to-wit: 

1.  As  the  first  assignment  of  error  is  merely  general 
and  is  admitted  to  be  covered  by  the  other  assignments,  it 
becomes  unnecessary  to  discuss  in  specifically. 

2.  The  second  assignment  is,  in  effect,  that,  at  the  time 
of  the  passage  of  the  ordinance  in  controversy,  there  was 
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already  in  existence  an  unrepealed  ordinance,  relating"  to 
the  same  subject-matter,  appearing-  in  the  minutes  of  the 
council.  The  adoption  of  a  subsequent  ordinance,  cover- 
ing fully  and  completely  the  subject-matter  of  a  former 
ordinance,  operates  by  implication  to  repeal  the  same. 
23  Am.  &  Enc.  Law,  485. 

3.  The  third,  fourth,  and  fifth  assignments  relate  to  the 
mode  of  holding  the  election.  The  appellants  insist  that 
it  should  have  been  held  under  the  present,  or  what  is 
known  as  the  **Australian,"  ballot  system;  whereas,  it  was 
held  in  the  mode  and  according  to  the  laws  in  force  prior  to 
the  adoption  of  such  system  in  this  State.  It  is  conceded 
by  appellants'  counsel  that  the  election  was  held  as  pro- 
vided in  section  85,  chapter  29,  Acts  1895,  for  the  election 
of  municipal  officers,  in  absence  of  party  nominations  in 
municipalities  containing  less  that  six  hundred  voters,  and 
that  the  town  of  West  Union  was  a  municipality  coming 
within  the  purview  of  such  law.  Section  4,  chapter  141, 
Acts  1872-73,  provides:  '*Such  elections  shall  be  conducted 
in  all  things  according  to  the  laws  then  in  force  governing 
elections  and  the  provisions  of  the  charter  of  the  city, town 
or  village  in  which  they  are  held."  This  means  in  so  far, 
of  course,  as  such  provisions  are  applicable,  and  is  to  the 
effect  that  such  election,  when  held  in  a  municipality,  shall 
be  conducted  in  all  things  as  elections  for  municipal  offi- 
cers are  conducted;  and  hence,  as  it  is  in  no  wise  a  party 
question,  and  in  a  municipality  containing  less  than  six 
hundred  voters,  it  should  be  conducted  as  elections  for 
municipal  officers  are  conducted  when  there  are  no  party 
nominations.  The  words,  *'in  which  an  election  is 
held  for  municipal  officers,"  lare  used  in  opposition  to 
elections  held  for  national,  state  and  county  officers, 
and  were  not  intended  to  exclude  elections  held  for 
other  municipal  purposes.  In  a  simple  bond  election 
of  this  character,  it  is  not  reasonable  to  hold  that 
the  Legislature  intended  it  should  be  held  under  the  intri- 
cate and  nonapplicable  provisions  of  the  Australian  ballot 
system.  Nor  was  there  any  good  reason  why  the  council 
should  postpone  the  ascertainment  of  the  result  until  af- 
ter the  fifth  day  of  the  election,  as  no  irregularities  on  its 
part,  as  to  ascertaining,  declaring",  and  recording-  the  re- 
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suit,  could  possibly  invalidate  the  same.  Its  duties  in 
this  respect  are  merely  ministerial,  and  are  subject  to 
correction  in  the  manner  provided  by  law. 

4.  In  the  fifth  assignment  it  is  insisted  that  the  ordi- 
nance is  invalid,  for  the  reason  that  the  amount  of  bonds 
to  be  authorized,  instead  of  being-  fixed  at  six  thousand 
dollars  is  fixed  at  a  sum  not  to  exceed  six  thousand  dollars. 
One  expression  is  equivalent  to  the  other,  and  in  either 
case  it  would  be  necessarily  construed  to  mean  that  the 
council  was  authorized  to  issue  bonds,  to  the  amount  of 
six  thousand  dollars,  if  necessary,  for  the  purpose  ex- 
pressed in  the  ordinance;  otherwise  not.  It  is  time  enough 
for  the  council  to  make  provision  for  the  investment  of  the 
sinking  fund  when  it  accrues. 

5.  The  sixth  assignment  of  error  is  unsustained^  be- 
cause it  clearly  appears  that  the  authorities  had  given 
sufficient  notice,  and  were  proceeding  to  sell  said  bonds 
at  public  sale,  to  the  highest  bidder  in  writing.  The  no- 
tice was  to  the  public,  and  was  sufficiently  explicit  to  be  in 
compliance  with  the  statute. 

6.  The  seventh  assignment  of  error  relates  to  the  con- 
duct of  election  officers.  It  is  the  settled  law  of  this  State 
that  misconduct  of  election  officers,  which  does  not  affect 
the  result  of  the  election,  cannot  invalidate  such  election. 
Dial  V.  Hollandsworih,  39  W.  Va.,  1,  (19  S.  E.  557). 

7.  The  eighth  assignment  attacks  the  official  integrity 
of  the  mayor  and  council  of  the  town.  They  are  admitted 
to  be  de  facto  officers,  with  the  title  to  their  offices  unim- 
peached,  except  in  this  collateral  proceeding,  and,  unless 
the  contrary  plainly  appears,  they  will  be  presumed  to  be 
dejure  officers,  and  all  their  official  acts  be  respected  and 
upheld.  Mere  vague  charges  as  to  their  failure  to  qualify 
will  not  render  their  official  acts  void. 

8.  The  ninth  assignment  relates  to  the  title  of  the  or- 
dinance, "An  ordinance  for  the  issue  of  waterworks," 
Mrhich  the  appellants  insist  is  insufficient  to  give  notice  of 
the  subject-matter  thereof.  This  is  clearly  shown  to 
have  been  a  mere  clerical  omission  in  the  recordation  of 
the  ordinance.  It  is,  however,  selfcorrective,  as  it  easily 
suggests  the  words  necessary  to  make  complete  sense. 
No  person  was  misled   thereby,  as  it  appears  from  the 
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bill  to  have  been  properly  corrected  in  the  published  copy 
thereof. 

9.  The  tenth  assig-nment  is:  *'Because  the  regular  an- 
nual levy  of  the  said  town  for  running-  the  same  was  already 
60  cents  on  the  hundred  dollars,  and  the  said  25  cents  ad- 
ditional direct  annual  levy  is  unlawful,  and  exceeds  the 
limit  fixed  by  said  section  1  of  chapter  14f  of  said  Acts  of 
1872-73."  A  sufl&cient  answer  to  this  is  that  section  31, 
chapter  47,  Code, — being*  the  chapter  under  which  the 
town  of  West  Union  exists, — authorizes  a  levy  of  not  ex- 
ceeding* one  dollar  on  every  hundred  dollars  of  propert3% 
and  which,  at  least,  must  be  reg-arded  as  amendatory  of 
section  1,  chapter  141,  Acts  1872-73,  being-  a  subs- 
equent enactment. 

10.  The  eleventh  assignment  of  error,  relating  to  the 
term  of  court  at  which  the  injunction  was  dissolved  and 
bill  dismij?sed,  has  been  cured  by  the  production  of  the 
necessary  orders  showing  the  appointing  and  holding  of  a 
special  term  of  court  in  accordance  with  law;  at  which 
this  cause  was  heard  and  determined. 

A  careful  scrutiny  of  the  record  reveals  no  good  reason 
why  the  legally  expressed  will  of  the  voters  of  the  town  of 
West  Union  should  not  be  carried  out  by  the  authorities 
thereof,  within  the  limitation  of  the  Constitution  and  laws 
of  this  State,  and  therefore  the  decree  complained  of  is 
affirmed. 

Affirmed. 


W.  Va.  Williams  v.  B.  of  E.  Fairfax  Dis.  199 


CHARLESTON. 

Williams  v.  Board  of  Education  of  Fairfax  District. 
Submitted  June  11,  1898— Decided   November  16,   1898. 

1.  Public  Schools — Board  of  Education — Discrimination, 

The  law  of  this  State  does  not  authorize  boards  of  education 
to  discriminate  between  white  and  colored  schools  in  the  same 
district  as  to  length  of  term  to  be  taught,     (p.  201). 

2.  Public  Schools — Board  of  Education — Compensation  of  Teach- 
er— Discrim,  ination. 

Where  a  teacher  has  been  employed  to  teach  a  colored  school 
by  the  trustees  thereof,  under  the  supervision  of  the  board  of  ed- 
ucation, and  she  teaches  the  same  the  full  term  of  the  other  pri- 
mary schools  in  the  same  district,  satisfactorily  to  the  patrons 
of  such  school,  she  is  entitled  to  pay  for  her  whole  term  of  ser- 
vice; and  the  board  of  education  cannot  escape  the  payment 
thereof  by  interposing  a  plea  that  it  had,  by  reason  of  the  school 
being  a  colored  school,  limited  the  term  thereof  to  a  shorter  pe- 
riod than  the  white  schools  in  the  same  district.  Such  discrim- 
ination, being  made  merely  on  account  of  color,  cannot  be  re- 
cognized or  tolerated,  as  it  is  contrary  to  public  policy  and  the 
law  of  the  land.     (p.  202). 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  Carrie  Williams  ag-ainst  the  board  of  educa- 
tion of  Fairfax  district,  in  the  County  of  Tucker.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Affirmed, 

C.  O.  Strieby,  for  plaintiff  in  error. 

J.  R.  CuFFORD  and  A.  G.  Dayton,  for  defendant  in.error. 

Dent,  Judge: 

Carrie  Williams  sues  the  board  of  education  of  Fairfax 
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District,  in  the  County  of  Tucker,  for  three  months'  un- 
paid services  as  teacher  of  the  colored  school  of  Coketon, 
in  said  district,  amounting*  to  one  hundred  and  twenty  dol- 
lars, and  also  one  dollar  deducted  illeg'ally  oflF  of  a  pre- 
vious month's  salary  for  failure  to  return  the  term  report 
required  by  law.  The  circuit  court  gfave  her  judgement, 
and  the  board  bring-s  the  matter  to  this  Court,  and  now 
here  interposes  the  following  defenses: 

1.  That  the  individual  names  of  the  members  of  the 
board  are  set  out  in  the  summons  and  declaration.  This 
was  wholly  unnecessary,  and  will  be  regarded  as  mere 
surplusage. 

2.  That  her  appointment  as  a  teacher  was  not  in  writ- 
ing, as  required  by  section  13,  chapter  45,  Code.  After 
the  service  has  been  rendered  in  a  satisfactory  manner  to 
the  patrons  of  the  school,  and  the  board  has  recognized 
and  approved  it^by  receiving  her  monthly  reports,  and 
paying  her  five  months'  salary,  it  is  too  late  for  them  to 
object  that  her  appointment  was  not  in  writing,  as  re- 
quired by  law. 

3.  That  the  trustees  had  not  established  a  primary 
school  as  required  by  section  17,  chapter  45,  Code,  the  en- 
umeration of  colored  children  being  twenty-six,  but  had 
apportioned  the  funds  under  section  eighteen,  /f.,  as- 
signing to  the  colored  children  their /r^  r«/^  share.  This 
is  directly  in  the  face  of  the  positive  mandator}^  require- 
ment of  the  statute,  and  it  is  contrary  to  public  policy  to 
entertain  such  a  plea.  No  public  officer  should  be 
permitted  to  plead  his  own  misconduct  in  defense  of  what 
would  otherwise  be  a  just  legal  claim  against  him.  On 
the  contrary,  the  court  will  presume  that  he  faithfully  dis- 
charged the  duties  of  his  office,  in  the  very  face  of  his 
plea,  when  such  presumption  appears  proper.  In  this 
case  the  trustees  established  a  colored  school  at  Coketon; 
and  it  must  be  presumed  that  this  was  done  in  accordance 
with  the  provisions  of  section  17,  and  not  section  18,  chap- 
ter 45,  Code.  To  hold  otherwise  would  be  to  condemn  the 
trustees  as  guilty  of  a  plain  failure  of  duty,  subj.ecting 
them  to  the  penalties  imposed  by  section  59  of  said  chap- 
ter, which  would  be  unjust  to  them  in  the  face  of  the  mat- 
ters contained  in  the  record.     The  trustees  are  not   par- 
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ties  in  any  wise  to  this  suit,  and  it  is  hardly  fair  to  them 
for  the  board  to  seek  to  defend  itself  by  alleging  negflect 
of  plain  mandator}'^  duty  on  their  part,  if  leg-ally  proper  to 
do  so,  which  is  certainly  not  the  law. 

4.  That,  the  people  of  the  district  having  voted  for  an 
eight  months'  school,  the  board  arbitrarily  determined  the 
white  schools  should  run  eight  months,  and  the  colored 
school  only  five  months.  This  distinction  on  the  part  of 
the  board,  being  clearly  illegal,  and  a  discrimination  made 
merely  on  account  of  color,  should  be  treated  as  a  nullity, 
as  being  contrary  to  public  policy  and  good  morals.  At 
the  end  of  five  months  the  board  notified  the  teacher  to 
stop  the  school,  the  only  reason  for  so  doing  being  their 
discriminating  action  towards  the  colored  school.  This 
she  refused  to  do,  but  taught  it,  satisfactorily  to  the  pat- 
rons of  the  school,  the  full  eight  months  authorized  by  law. 
In  the  case  of  West  Virginia  Transp.  Co,  v.  Ohio  River 
Pipe  Line  Co.,  22  W.  Va.,  617,  it  is  said:  **The  common 
law  will  not  permit  individuals  to  oblige  themselves  by  a 
contract  either  to  do  or  not  to  do  atiything  when  the  thing 
to  be  done  or  omitted  is  in  any  degree  clearly  injurious  to 
the  public."  On  page  3  of  Greenhood  on  Public  Policy  it 
is  said:  "The  element  of  public  policy  in  the  law  of  con- 
tracts and  in  the  law  generally  is  by  no  means  of  recent 
origin,  but  owes  its  existence  \o  the  very  sources  from 
which  our  common  law  is  supplied."  "It  secures  the  peo- 
ple against  the  corruption  of  justice  or  the  public  service, 
and  places  itself  as  a  barrier  before  all  devices  to  disre- 
gard public  convenience."  And  on  page  3:  **By  'public 
policy'  is  intended  that  principle  of  the  law  which  holds 
that  no  subject  can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public  or  the  public  good,"  Hence 
no  court  will  permit  an  otherwise  just  claim  to  be  de- 
fended on  the  grounds  of  dereliction  of  duty  or  miscon- 
duct on  the  part  of  any  public  officer,  because  detrimental 
to  the  public  service,  and  injurious  to  the  common  weal. 
As  no  individual  can  take  advantage  of  his  own  wrong,  so 
no  public  servant  can  take  advantage  of  his  own  illegal 
conduct,  or  failure  to  discharge  his  official  duties  in  ac- 
cordance  with  the  express  provisions  of  the  statute  that 
creates  him.     Ignorance  of  law  is  no  excuse,  and   violation 
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of  law  is  no  defense.  Discrimination  aguinst  the  colored 
people,  because  of  color  alone,  as  to  privileges,  immunities, 
and  equal  legal  protection,  is  contrary  to  public  policy  and 
the  law  of  the  land.  If  any  discrimination  as  to  education 
should  be  made,  it  should  be  favorable  to,  and  not  against, 
the  colored  people.  Held  in  the  bondage  of  slavery,  and 
continued  in  a  low  moral  and  intellectual  condition,  for  a 
long  period  of  years,  and  then  clothed  at  once,  without 
preparation,  with  full  citizenship,  in  this  great  republic, 
and  the  power  to  control  and  guide  its  destinies,  the  future 
welfare,  prosperity  and  peace  of  our  people  demand  that 
this  benighted  race  should  be  elevated  by  education,  both 
morally  and  intellectually,  that  they  may  become  exempla- 
ry citizens;  otherwise  the  perpetuity  of  our  free  institu- 
tions may  be  greatly  endangered. 

The  board  claim,  however,  that  the  proper  remedy  was 
by  fnandamuSj  and  that  the  plaintiff  had  no  right  to  take 
the  law  into  her  own  hands.  How  much  better  was  it  for 
the  patrons  of  the  school,  the  board,  and  the  public,  that 
she  should  regard  her  employment  as  strictly  in  accord- 
ance with  law,  and  disregard  the  illegal  discrimination  on 
account  of  color,  and  thus  secure  to  her  pupils  their  legal 
rights,  without  resort  to  the  writ  of  mandafnus,  which, 
while  it  might  have  condemned  and  punished  the  board, 
would  have  been  inadequate  to  furnish  the  relief  sought. 
There  is  no  question  that  she  was  employed  to  teach  the 
school,  and  that  she  did  teach  it  in  accordance  with  law, 
and  satisfactorily  to  its  patrons.  But  the  board  says,  it 
being  a  colored  school,  it  was  allowed  its  pro  rata  share  of 
the  funds,  and  limited  to  the  period  of  five  months.  This 
action  on  its  part,  being  without  authority,  and  in  direct 
disobedience  of  law,  must  be  disregarded,  and  the  board 
presumed  to  have  discharged  its  legal  duties. 

Counsel  insist  that  the  colored  pupils,  having  been  al- 
lotted their^r^  rata  share  of  the  school  funds,  have  no  right 
to  complain.  The  law  guarantied  them  eight  months  of 
school,  and,  though  it  cost  many  times  in  proportion  what 
the  white  schools  cost,  they  should  have  had  it.  Money 
values  should  not  be  set  off  against  moral  and  intellectual 
improvement.  A  nation  that  depends  on  its  wealth  is  a 
depraved  nation,  while  moral  purity  and  intellectual   pro- 
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gress  alone  can  preserve  the  integrity  of  free  institutions, 
and  the  love  of  true  liberty,  under  the  protection  of  equal 
laws,  in  the  hearts  of  the  people.  The  judgment  is  af- 
firmed. 

Affirmed, 


CHARLESTON. 

Woods,  Special  Commissioner,  v,  Campbell  et  iiL  47    01 

45  ao8l 

Submitted  June  9,  1898— Decided  Nov.  17,  1898.  «  »w 

i  45  203 
'.67      86 

1.     Equity — Laches — Commissioner  in  Chancery, 

By  a  decree  confirming'  a  sale  of  land,  two  commissioners  are 
appointed  to  collect  and  disburse  the  purchase  money  on  the 
claims  thereto,  fixed  and  determined  by  a  former  decree.  One 
of  the  commissioners  permits  the  other,  who  is  the  attorney  for 
the  claimants,  to  collect  and  disburse  the  purchase  money,  while 
he  remains  passive.  Ten  years  after  the  death  of  the  active 
commissioner,  twenty-seven  years  after  the  date  of  their  appoint- 
ment, and  thirty -one  years  after  the  decree  fixing-  the  claims  and 
liabilities,  the  inactive  commissioner  iiles  a  bill  to  ascertain 
whether  any  of  the  purchase  money  remains  unpaid,  and,  if  so,  to 
resell  the  land,  but  fails  to  allege  or  show  that  any  of  the  pur- 
chase money  remains  unpaid,  or  that  any  of  the  claims  ag-ainst 
the  same  remain  unsatisfied.  Such  bill  is  demurrable*  for  want 
of  equity.      (p.  206). 

2.     Review  on  Appeal. 

Issues  not  determined  by  the  circuit  court  will  not  be  considered 
by  this  Court  on  appeal,      (p.  207). 

Appeal  from  Circuit  Court,  Barbour  County, 
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Bill   by  Samuel   Woods,  special   commissioner,  ag'ainst 

George  G.  Campbell  and  others.     Decree  for  plaintiff,  and 

defendants  appeal. 

Reversed. 

Samuel  V.  Woods,  for  appellants. 

Dayton  &  Dayton,  Fred  O.  Blue,  and  Shelton  L. 
Reger,  for  appellee. 

Dent,  Judge: 

On  the  18th  day  of  February,  1893,  Samuel  Woods,  spe- 
cial commissioner,  filed  his  bill  of  complaint  in  the  Circuit 
Court  of  Barbour  County  ag-aiust  George  G.  Campbell  and 
others,  which,  among*  other  things,  contained  the  following 
allegations  pertinent  to  this  appeal,  to-wit:  That  on  the  3d 
day  of  January,  1861,  plaintiff  and  co-commissioner,  David 
Goff,  under  a  decree  of  said  circuit  court,  sold  a  certain  traci 
of  land,  known  as  the  ''Gilbert  Boyles  Farm,"  to  George 
Campbell,  now  deceased,  and  who,  together  with  George 
G.  Campbell,  his  son  (defendant),  as  his  surety,  executed 
his  three  obligations  of  eight  hundred  and  fifty  three  and 
one-third  dollars  each,  payable  in  one,  two  and  three  years 
thereafter,  with  interest,  which  said  notes  remain  filed  in 
the  papers  of  the  cause,  never  having  been  drawn  there- 
from. Owing  to  the  pendency  of  the  war,  said  sale  was 
not  confirmed  until  the  March  term,  1S66,  when,  by  a  final 
decree,  the  said  commissioners  who  had  executed  a  bond 
for  the  purpose  were  directed  to  collect  the  purchase 
money,  and,  after  payment  of  costs,  to  disburse  the  same 
on  the  debts  decreed,  including  a  debt  to  George  Campbell 
of  eight  hundred  and  forty-three  dollars  and  thirty-four 
cents,  with  interest  on  five  hundred  and  thirty  dollars  and 
eighty-six  cents  from  the  9th  day  of  July,  1860,  which  would 
necessaril}'  be  a  credit  on  his  purchase  money  note;  and, 
on  the  payment  of  such  purchase  mone}',  Samuel  Woods, 
commissioner,  was  directed  to  make  a  deed  to  the  pur- 
chaser. That  about  the  year  1866  George  Campbell  died, 
leaving  as  his  only  heir  George  G.  Campbell,  who  by  his 
deed  conveyed  the  land  in  controversy  to  his  son,  Bedford 
Campbell.  That  as  plaintiff  had  been  the  attorney  for 
Campbells,  and  David  Goff  was  the  attorney   for  those  en- 
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titled  to  the  proceeds  of  the  sale,  and  who  had  been  de- 
creed to  be  paid  out  of  the  same,  he  left  the  collection  of 
such  purchase  money  to  the  said  Goff .     That  he  knows  the 

said  GoflF  was  paid  eight  hundred  dollars  on  the day 

of  September,  1865,  and  two  hundred  and  twenty-five  dol- 
lars on  the  7th  day  of  December,  1865,  on  said  purchase 
money;  but  whether  any  other  sums  were  paid  said  Gofif, 
he  is  not  informed.  That  said  David  GoflF  died  about  the 
year  1883.  That  plaintiflF  received  on  the  first  note  one 
hundred  and  thirty-eight  dollars  and  thirty-five  cents,  13th 
October,  1865,  a^d  one  hundred  dollars,  9th  March,  1866, 
and  this  was  all  he  received  on  such  purchase  money. 
PlaintiflF  further  alleges  that  having  no  certain  knowledge 
that  the  purchase  money  due  was  fully  paid  David  GoflF, 
either  as  commissioner,  or  as  attorney  for  A.  G.  Welch 
and  others,  he  declined  to  surrender  said  obligations,  or  to 
convey  to  said  George  Campbell  or  to  said  George  G. 
Campbell  the  legal  title  to  said  Boyles  farm,  and  he  still 
retains  said  legal  title,  and  the  vendor's  lien  on  said  farm, 
as  incident  to  said  legal  title,  to  secure  whatever  amount 
of  purchase  money  may  not  have  been  in  fact  paid.  And 
he  prays  that  the  defendants  may  be  compelled  to  answer 
the  allegations  of  the  bill  under  oath;  that  the  amount  re- 
maining unpaid  upon  said  bonds  may  be  ascertained,  and 
declared  a  vendor's  lien  on  said  Boyles  farm;  and  that, 
unless  the  same  be  paid  in  a  reasonable  time,  the  said  farm 
may  be  sold,  and  the  proceeds  applied  to  the  satisfaction 
of  the  amount  remaining  unpaid  upon  said  obligations,  etc. 
The  defendants  George  G.  Campbell  and  Bedford  Camp- 
bell demurred  to  this  bill  on  the  ground  of  laches,  pre- 
sumption of  payment,  and  the  statute  of  limitations;  and 
on  this  demurrer  the  whole  case  depends. 

The  purchase  money  notes  were  long  since  barred  By 
the  statute  of  limitations,  and,  about  twenty-seven  years 
having  elapsed  since  the  final  decree  and  the  last  payment 
on  the  debt  that  is  shown  to  have  been  made,  the  presump- 
tion of  payment  undoubtedly  arises,  unless  there  is  some- 
thing to  relieve  this  case  from  the  eflFect  of  such  presump- 
tion. The  laches  in  prosecuting  this  matter  is  certainly 
gross,  and  the  only  excuse  given  therefor  was  that  his  co- 
commissioner,  David  GoflF,  was  the  proper  party  to  re- 
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ceive  and  disburse  the  money;  and  the  bill  admits  that  he 
did  so  in  part,  bat  is  not  prepared  to  say  as  to  the  residue, 
having"  no  accurate  knowledge  on  the  subject.  But  the 
bill,  for  other  reasons,  fails  to  make  out  a  case  justifying 
the  aid  of  a  court  of  equity.  It  not  only  fails  toalleg-e,  ex- 
cept by  mere  doubtful  inference,  that  any  of  the  purchase 
money  remains  unpaid,  but  even  intimates  that  it  has  been 
paid  to  the  plaintiff's  co-commissioner;  nor  does  it  allege 
that  any  of  the  parties  who  were  entitled  to  receive  such 
purchase  money,  after  George  CarapbelPs  debt  was  de- 
ducted, have  not  been  fully  paid  and  satisfied,  althoug-h  as 
to  them  the  presumption  of  payment  from  lapse  of  time 
and  laches,  unrebutted,  is  complete,  and  there  is  nothing 
in  the  face  of  the  bill  to  show  that  they  are  setting  up  any 
claim  of  nonpayment.  Without  any  allegation  of  the  non- 
receipt  of  the  necessary  amount  and  the  nonpayment  of 
these  claims  by  his  co-commissioner,  David  Goff,  and  in 
the  face  of  the  presumption  raised  by  the  lapse  of  time 
and  laches,  plaintiff  seeks  to  throw  upon  the  defendant, 
Georg-e  G.  Campbell,  the  surety  in  the  notes,  and  heir  at 
law  of  George  Campbell,  the  burden  of  proving-  the  full 
payment  thereof,  although  the  bill  fails  to  show  any  one 
complaining  in  regard  thereto,  except  the  plaintiff,  who  is 
without  personal  interest,  is  a  mere  trustee,  and  presents 
no  just  grounds  for  the  maintenance  of  his  bill.  The  pre- 
text is  that  he  wants  to  be  relieved  in  the  premises.  Re- 
lieved of  what?  He  fails  to  show  any  liability  against  him- 
self. It  is  true,  he  was  to  make  a  conveyance  to  the  pur- 
chaser, on  full  payment  of  the  purchase  money.  The  pur- 
chaser is  long  since  dead,  and  no  one  is  seeking  to  compel 
him  to  make  a  deed,  or  to  prosecute  the  claim  for  unpaid 
purchase  money,  or  to  pay  any  of  the  claims  decreed  over 
thirty-one  years  prior  to  the  commencement  of  his  suit. 
The  bill,  for  want  of  sufficient  equitable  allegations,  is  de- 
murrable. 

Two  other  bills  were  pretentiously  heard  together  with 
the  plaintiff's  bill.  No  decree,  however,  is  made,  granting 
or  refusing  the  relief  sought  by  them,  but  all  the  relief 
granted  is  apparently  on  Wood's  bill  alone.  The  orig- 
inal bill  of  Albert  G.  Welch  and  others  against  George 
G.  Campbell  and  others  was  finally  ended    and    deter- 
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mined  by  a  decree  entered  of  record  in  March,  1866. 
In  January,  1887,  Eberle  G.  Welch  and  others  filed  what 
they  styled  a  "bill  of  review  and  supplemental  bill,"  in 
which  the  only  relief  prayed  is  that  a  certain  deed  made  by 
Samuel  Woods,  commissioner,  be  set  aside  and  rendered 
null  and  void.  Answers  were  filed  to  this  bill,  setting  up 
matters  in  bar  thereof  and  demurrer  thereto;  but  such 
matters  remain  wholly  undetermined,  as  the  final  decree 
does  not  notice  them,  other  than  to  refuse  a  demand  for 
security  for  costs,  and  to  require  other  parties,  whose 
names  are  mentioned,  to  be  made  parties  thereto.  Why 
the  circuit  court  has  not  disposed  of  the  questions  raised 
by  this  bill  and  the  answer  is  not  disclosed  in  the  record, 
and,  until  the  circuit  court  does  hear  and  finally  determine 
these  questions,  this  Court  has  no  appellate  jurisdiction 
of  them.  For  the  foregoing-  reasons  the  decree  complained 
of  will  be  reversed,  the  demurrer  to  the  bill  of  Samuel 
Woods,  commissioner,  sustained,  and  these  causes  be  re- 
manded to  the  circuit  court,  to  be  heard  and  finally  deter- 
mined according  to  the  rules  and  principles  of  equity. 

/Reversed. 
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CHARLESTON. 

Alexander  v.  Marling. 

Submitted  June  2,  1898— Decided  November  19,  1898. 

Verdict — Instructions—Jury, 

An  instruction  in  the  following"  language:  *'If  the  jury  t)c- 
lieve  from  the  evidence  that  the  plaintiflF  is  entitled  to  recover  a 
greater  sum  than  $280,  then  their  verdict  should  be:     (1)  We,   the 

jury,    find   for   the  plaintiff,  and  assess  his  damages  at  S . 

Otherwise,  their  verdict  should  be:  (2)  We,  the  jury,  find  for 
the  defendant,*' — must  be  construed  to  mean  that  the  verdict  of 
the  jury  should  be  for  such  greater  sum,  inclusive  of  the  sum 
of  two  hundred  and  eighty  dollars,  and  not  for  the  excess  of  such 
greater  sum  after  deducting  therefrom  such  sum  of  two  hundred 
and  eighty  dollars,     (p.  209). 

Error  to  Circuit  Court,  Ohio  County. 
Action  by  E.  W.  Alexander  against  John  Marling.   Judg- 
ment for  plaintiflF.     Defendant  brings  error. 

Reversed. 

Frank  W.  Nesbitt,  for  plaintiflf  in  error. 
T.  M.  Garvin,  for  defendant  in  error. 

Dent,  Judge: 

E.  W.  Alexander  instituted  an  action  of  assumpsit  in  the 
Circuit  Court  of  Ohio  County  against  John  Marling,  claim- 
ing the  sum  of  nine  hundred  and  sixty-seven  dollars,  sub- 
ject to  a  credit  of  one  hundred  and  forty  dollars.  On  the 
9th  day  of  September,  1896,  the  defendant  filed  a  special 
plea  tendering  one  hundred  and  forty  dollars  in  full  satis- 
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faction  of  plaintiff's  demand,  and  also  the  general  plea  of 
fion  assumpsit.  The  plaintiff  replied  to  the  general  plea, 
but  made  no  reply  as  to  the  special  plea,  except  as  shown 
by  the  order  of  the  court  as  follows,  to  wit:  *'And  the 
plaintiff,  by  his  attorney,  thereupon  refused  to  accept  the 
said  sum  of  one  hundred  and  forty  dollars  paid  into  court 
as  aforesaid,  and  as  to  the  whole  of  the  damages  alleged  in 
the  said  declaration  against  the  said  defendant  prays 
judgment  whether  he  ought  to  have  and  maintain,  and  of 
this  he  puts  himself  upon  the  country.'*  This  issue  was 
submitted  to  a  jury,  which  found  for  the  plaintiff  the  sum 
of  five  hundred  and  three  dollars.  The  defendant,  moved 
to  set  aside  the  verdict,  but  the  court  overruled  his  motion, 
and  entered  a  judgment  for  the  amount  found  by  the  jury; 
and  further  ordered  "that  the  sum  of  $140  heretofore  paid 
into  court  be  paid  to  tlie  plaintiff  or  his  attorney,  such  sum 
not  constituting  a  part  of  the  judgment  aforesaid."  The 
defendant,  after  motion  made  in  the  circuit  court,  now 
complains  that  such  court  erred  in  not  crediting  the  sum 
of  one  hundred  and  forty  dollars  on  the  judgment. 
When  the  tender  was  made,  the  plaintiff  did  not  accept 
the  sum  in  part  satisfaction  and  reply  to  the  plea  gen- 
erally, but,  as  the  order  shows,  refused  to  accept  it  un- 
conditionally. See  sections  2  and  3,  chapter  126,  Code. 
Therefore  the  money,  although  in  the  control  of  the  court, 
still  remained  the  defendant's. 

On  the  trial  of  the  issue  the  defendant  asked  and  was  al- 
lowed the  following  instruction:  ''The  court  instructs  the 
jury  that  if  you  believe  from  the  evidence  that  $280 
is  sufficient  compensation  for  the  medical  services  rend- 
ered, and  for  the  board  and  lodging  furnished  by  the 
plaintiff  to  the  defendant,  then  you  must  find  for  the  de- 
fendant." And  the  court  then  gave  the  following  in- 
struction on  its  own  motion:  '*If  the  jury  believe  from 
the  evidence  that  the  plaintiff  is  entitled  to  recover  a 
greater  sum  than  $280,  then«  their  verdict  should  be:  (1) 
We,  the  jury,  find  for  the  plaintiff,  and  assess  his  dam- 
ages at  S .     Otherwise,  their  verdict  should  be:     (2) 

We,  the  jury,  find  for  the  defendant."  The  defendant,  in 
support  of  his  motion,  filed  the  affidavit  of  the  full  jury  to 
the  effect  that  this  instruction  was  understood  by  them  to 
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mean  that  in  making  up  their  verdict  they  should  find  for 
such  "greater  sum  than  $280,"  inclusive  thereof.  Standing 
by  itself,  this  is  the  clear  logical  and  legal  meaning  of  this 
instruction,  although  the  jndge  may  have  had  a  different 
intention  in  his  mind.  Such  intention  he  might  have  easily 
expressed  in  unequivocal  language.  In  considering  the 
instruction,  the  jury  could  not  arrive  at  any  other  conclu- 
sion than  that  if  they  found  the  plaintiff  was  entitled  to  a 
greater  sum  than  two  hundred  and  eighty  dollars  they 
should  return  a  verdict  for  such  greater  sum,  and  not  for 
the  excess  of  such  greater  sum  after  crediting  thereon  the 
two  hundred  and  eighty  dollars.  It  is  a  general  rule  that 
testimony  of  jurors  will  not  be  heard  to  impeach  their  ver- 
dict because  they  misunderstood  the  instruction  of  the 
court.  Thomp.  Trials,  §  2405.  But  in  this  cas^  the  at- 
tempt is  not  made  to  impeach  their  verdict,  but  to  show 
that  such  verdict  is  in  accord  with*  the  plain  and  literal 
meaning  of  the  instruction  given.  Such  being  the  object, 
their  testimony  is  wholly  unnecessary,  as  the  instruction 
must  be  construed  by  itself.  The  defendant's  money  was 
not  applied  to  the  plaintiff's  debt,  nor  accepted  by  him  un- 
til after  the  verdict  was  rendered,  and  therefore  the  bur- 
den is  on  the  plaintiff  to  show  that  the  verdict  did  not  in- 
clude the  one  hundred  and  forty  dollars,  for  when  the 
court  ordered  the  one  hundred  and  forty  dollars  to  be  paid 
over  to  him  independent  of  its  judgment  on  the  verdict  it 
virtually  rendered  a  judgment  for  this  amount  in  his  favor, 
in  addition  to  that  already  given.  The  only  thing  offered 
to  sustain  such  pretention  on  his  part  is  the  instruction  of 
the  court  referred  to  above.  This,  in  its  plain,  literal 
meaning,  not  only  does  not  do  so,  but  sustains  the  conten- 
tion of  the  defendant.  For  this  reason  the  judgment  of 
the  circuit  court,  in  so  far  as  it  refused  credit  to  the  de- 
fendant for  said  sum  of  one  hundred  and  forty  dollars,  is 
reversed. 

Reversed. 
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CHARLESTON. 

Brown  et  ux,  v.  Miller's  Executors  ei  aL 
Submitted  June  3,  1898— Decided  November  19,  1898. 

1.  WiisL.s— 'Conversion— Equity. 

Where  a  will  directs  land  to  be  sold  and  divided  among-  leg-a- 
tees,  it  is,  in  equity,  a  conversion  of  land  into  money,     (p.  212). 

2.  Wi  M.S —  Con  version — Election . 

The  beneficiaries  may  generally  prevent  actual  conversion  by 
sale,  and  take  the  land;  but  all  those  entitled  must  unite  in  such 
election.     One  cannot  force  an  election  upon  others,     (p.  212). 

Appeal  from  Circuit  Court,  Marshall  County. 

Bill  by  John  W.  Brown  and  Mary  J.  Brown  ag-ainst 
Henry  Miller's  executors  and  others.  Decree  for  defend- 
ants, and  plaintiffs  appeal. 

A^rfned. 

EwiNG,  Melvin  &  EwiNG,  for  appellants. 

Henry  M.  Russell  and  MeiCxHen  &  Oldham,  for  appellees. 

Brannon,  President: 

Miller  by  his  will  devised  a  tract  of  land  to  his  wife  for 
life,  and  directed  that  at  her  death  it  be  sold  and  its  pro- 
ceeds divided  among  his  children.  A  daug-hter,  Mary  J. 
Brown,  owning  her  tenth  and  a  share  which  she  had  pur- 
chased of  another  child,  and  her  husband,  who  had  pur- 
chased interests,  so  that  they  owned  one  half,  filed  their 
bill  asking-  that  the  tract  be  partitioned  in  kind,  and  not 
sold  as  directed  by  the  will,  and  stated  that  two  sons  of 
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the  testator,  who  were  executors,  refused  to  allow  a  par- 
tition, and  were  ffoing-  to  sell  the  land,  and  prayed  that 
they  be  enjoined  from  selling-.  The  executors  demurred 
to  the  bill,  and  the  court  held  that  the  plaintiffs  had  no 
right  to  partition,  and  refused  the  injunction  and  dis- 
missed the  bill,  and  the  plaintiffs  appeal. 

This  is  a  bill  to  enforce  what  is  called  an  election.  Have 
the  plaintiffs  a  rig"ht  to  an  election?  It  is  well  known  that 
where  a  will  or  a  deed  directs  land  to  be  sold  and  con- 
verted into  money,  or  money  to  be  invested  in  land,  it 
operates  as  a  conversion,  the  land  assuming  the  character 
of  personalty,  and  the  money  that  of  land,  before  actual 
conversion,  and  it  passes  to  those  taking*  under  the  will  or 
deed  as  personalty  or  realty,  according^  as  the  conversion 
is  from  the  one  to  the  other.  Pratt  v.  Taliaferro^  3  Leig^h, 
419.  But  the  party  entitled  to  the  beneficial  interest  may 
frustrate  actual  conversion  by  the  exercise  of  the  rig-ht  of 
election,  under  circumstances.  Being*  entitled  to  the  sub- 
ject, he  may  take  the  land  or  money  in  its  original  shape. 
That  excellent  late  work,  American  &  Eng-lish  Decisions 
in  Equity,  in  volume  2,  in  the  case  of  IngcrsolVs  EstatCy  at 
pag"e  76,  and  elaborate  note  fully  discusses  the  subject. 
There  is  one  fact,  if  not  others,  that  denies  the  plaintiffs 
such  right  of  election.  Their  bill  shows  a  distinct  direc- 
tion by  the  will  to  the  executors  to  sell  the  land,  and  does 
not  show  that  all  the  beneficiaries  are  willing  to  take  the 
land  instead  of  money.  The  will  having  thus  directed  a 
sale  and  conversion  into  money,  every  child  had  a  right  to 
have  a  sale,  and  no  one  could  exercise  this  right  of  election 
without  the  affirmative  consent  of  all  the  others,  //rtr- 
cturCs  AdmWw  Hudnall^  point  2,  14  Grat.,  369,  376;  2  Am. 
&  Eng.  Dec.  Eq.,  95;  2  Lom.  ExVs,  294.  So,  without  say- 
ing whether  or  not  other  provisions  of  this  will  as  to  pe- 
cuniary legacies  would  demand  a  sale,  and  deny  a  right  of 
election  and  partition  in  kind,  the  want  of  consent  of 
all,  which  must,  but  does  not,  appear,  will  deny  partition 
in  kind.  The  bill  itself  shows  that  two  sons  refuse  to 
elect  to  take  land  in  kind,  and  thus  shows  a  want  of  equity 
to  sustain  the  bill,  and  it  was  properly  dismissed. 

Affirmed. 
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1.     Married  Womkn—  IVi/e's  Separate  Estate— Contracts— Charges  o«      «3      AM 
Separate  Estate. 

G.,  a  married  woman,  tog-ether  with  her  husband,  enter  into  a 
written  contract,  under  seal,  dated  June  25,  1892,  with  F.,  to 
erect  a  three-story  double  brick  building-  on  her  lot,  in  the  city  of 
Parkersburg",  according  to  specifications,  for  which  she  is  to  pay 
to  F.,  in  payments  as  in  said  contract  set  forth,  six  thousand  five 
hundred  dollars,  (three  thousand  two  hundred  and  fifty  dollars 
is  to  be  paid  as  the  work  progresses,  and  the  balance,  one  thous- 
and six  hundred  and  twenty-five  dollars,  in  one  year  from  the 
date  of  the  completion  of  the  work,  and  one  thousand  six  hundred 
and  twenty-five  dollars  in  two  years  from  the  completion  of  the 
work,  to  be  evidenced  by  negotiable  notes,  with  the  bank  dis- 
count added),  and  to  execute  a  deed  of  trust  upon  said  property 
to  secure  the  balance  unpaid,  when  building-  is  completed.  This 
contract  is  signed  and  sealed  by  all  the  parties,  but  not  acknowl- 
edged. On  the  26th  day  of  September,  J892,  another  agreement 
or  addendum  is  made  to  said  agreement,  designated  as:  **Modi- 
ficationof  an  Agreement  Made  and  Entered  into  on  the  25th  Day 
of  June,  1892.  This  agreement,  made  and  entered  into  this  26th 
day  of  September,  1892,  by  and  between  Mrs.  E.  M.  Gilfillan 
and  Edward  Gilfillan,  parties  of  the  second  part," — which 
agreement  provides  that  F.,  shall  provide  and  additional  story, 
the  fourth  story  to  be  finished  for  a  hall,  and  the  price  therefor 
to  be  ag-reed  upon,  as  well  as  any  changes  in  the  plans  that 
might  be  made,  and,  if  the  parties  could  not  agree  upon  the  price, 
their  differences  were  to  be  submitted  to  a  third  party,  and  speci- 
fically refers  to  the  original  agreement  of  June  25th,  and  in 
terms  makes  it  part  of  this.  The  addendum  also  set  forth  that 
the  contract  was  made,  and  the  price  to  be  paid,  for  the  improve- 
ment of  G.'s  separate  real    estate,   and   declared   that  the  debt 
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thereby  contracted  was  created  and  incurred  for  that  purpose, 
and  expressly  charg-ed  her  (lot)  separate  real  estate,  and  all  the 
improvements  thereon,  with  the  payment  of  said  debt  mentioned 
in  the  original  agreement,  and  with  the  amount  of  anj'  and  all 
sums  necessary  to  put  on  the  fourth  story,  and  any  other  modifi- 
cations that  might  be  ag'reed  upon,  which  addendum  and  modifi- 
cation was  also  sig-ned  and  sealed  by  the  said  G.  and  husband; 
and  the  paper,  thus  completed,  was  by  them  duly  acknowledged 
on  the  7th  day  of  October,  1892,  and  duly  recorded  on  the  1st  day 
of  November,  1892.  Held  to  be  a  valid  contract,  under  section  12, 
chapter  66,  of  the  Code,  as  amended  by  chapter  109,  Acts  1891, 
and  to  create  a  charge  and  liability  upon  said  property  for  the 
price  of  such  improvements,     (p.  230). 

2.  Married  Women—  IVi/e^s  Separate  Estate— Purchaser. 

A  purchaser  of  such  property  takes  it  with  notice  of  such 
charge  and  liability,     (p,  231). 

3.  Notary  Public — Certificate — Acknowledgment , 

The  certificate  of  a  notary  public  to  said  paper,  that  **E.  M. 
G.  and  E.  G.,  whose  names  are  sig-ned  to  the  foregoing  writing-, 
have  this  day  acknowledg-ed  the  same  before  me,  in  my  county 
aforesaid,'*  is  sufficient  to  show  the  acknowledgment  of  the 
whole  paper  dated  June  25  and  September  26,  1892.     (p.  228). 

4.  Recordation — Certificate —County  Clerk. 

The  certificate  of  the  clerk  of  the  countj'  court  of  the  proper 
county  to  said  paper,  that  the  foreg-oing  writing,  bearing  date  on 
the  25th  day  of  June,  1892,  with  the  certificate  of  acknowledg-- 
ment  thereto  annexed,  was  on  the  day  mentioned  duly  admitted  to 
record  in  his  said  office,  is  sufficient  evidence  of  the  recordation 
of  the  whole  paper,     (p.  227). 

5.  Identity  of  Document — Reference— Certificate — Date — Deed. 

A  reference,  by  the  certificate  of  acknowledgement  or  of  record- 
ation to  the  deed  as  **the  foregoing  writing,"  is  sufficient  to  iden- 
tify it  as  the  deed  which  was  acknowledged  or  recorded,  as  the 
case  ma3*  be,  without  giving  the  date  of  the  deed.     (p.  228). 

6.  ^IT^KSS- -Competency  of  Witness   -Transactions  with   Decedent — 

Contracts. 

m 

In  a  suit  growing  out  of  said  contract,  after  the  decease  of  G., 
the  testimony  of  F.  is  competent  to  prove  materials  furnished  for, 
and  labor  and  work  done  on,  the  building,  under  the  exception 
in  section  23,  chapter  130  of  the  Code,  providing  that  no  party  to 
any  action,  suit,  or  proceeding  shall  be  examined  as  a  witness 
in  regard  to  any  personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  time  of  such  examination  de- 
ceased, etc.     (p.  235). 

7.  Witness — Competency  of  Witness^Transactions  with  Decedent- 

Test  of  Admissibility. 

In  such  a  case  the  test  of  the  admissibility  of  the  testimony  is, 
does  it  tend  to  prove  what  the  transaction  was?    (p.  232). 
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Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Fred  Fouse  ag-ainst  Elizabeth  M.  Gilfillan  and 
others.  A  decree  was  rendered  from  which  complainant 
and  defendant  Herman  Fouse  appeal. 

Reversed. 

J.  G.  McClukr,  for  appellants. 
Turner  &  Turner,  for  appellees. 

McWhortkr,  Judge: 

On  the  25th  day  of  June,  1892,  Herman   Fouse  entered 
into  a  contract  in  writing*  with  Edward  Gilfillan  and  E.  M. 
Gilfillan,   his  wife,  to  furnish  the  material  and   work  and 
build  a  three-story  double  brick  building*  on  the  lot  of  said 
E.  M.  Gilfillan  according  to  the  specifications  given, — the 
first  story   to  be   business  rooms,   the  second   story   for 
dwellings,  and  the  third  story  for  a  hall, — for  which  build- 
ing Fouse  was  to  be   paid  the  sum  of  six  thousand  five 
hundred  dollars,  as  follows:     Five  hundred   dollars  when 
the  stonework  should  be  completed,  eight  hundred  dollars 
additional,  when  the  second  tier  of   joists  were  on,   eight 
hundred  dollars  when  the  building  was  under  roof,  one 
thousand    one  hundred  and  fifty  dollars  when    building 
completed,  one  thousand  six  hundred  and  twenty-five   dol- 
lars, in  one  year  form   date  of  completion,  and   the  like 
amount  in  two  3^ears  from  said  date;  said  payments  to  have 
added  to  them  bank  discount,  to  be  included  in  notes  to  be 
given  by  the  party  of  the  second  part,  negotiable  and   pay- 
able in  some  bank  in  the  city  of  Parkersburg,  and  a  deed 
of  trust  to  be  given  on  the  lot  and  building  to  secure  their 
payment.     This  contract  was  signed  and  sealed  by   the 
parties  thereto,  but  not  acknowledged  and  recorded.     Af- 
terwards, on  the  2r»th  day  of  September,  1892,  an  adden- 
dum was  made  thereto,  designated  as  ^^Modification  of  an 
Agreement  Made   and  Entered  into  on  the  25th   Day   of 
June,  1892,"  by  the  parties  of  the  second  part,  Mrs.  E.  M. 
Gilfillan  and  Edward  Gilfillan,  to  the  effect  "that  in  consid- 
eration of  the  premises,  conditions  and  stipulations  in  said 
original    agreement  contained,  it  is   hereby  agreed   that 
Herman  Fouse  shall  build  an  additional  story  to  the  build- 
ing therein   mentioned,"  and  providing  that  said   fourth 
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story  was  to  be^finished  for  a  ball,  and  the  price  to  be  paid 
was  to  be  agreed  upon  between  the  parties,  and,  in  case  thej- 
could  not  agree,  they  were  to  select  a  third   person   who 
should  fix  the  amount  to  be  paid  to  Fouse   for  said  work, 
such  finding  to  be  binding  on  both  parties,  and,  further, 
that  any   and  all   changes   in  the   plans  of  said  building 
should  be  paid  for  at  the  same  price  for  the  same  class  and 
kind  of  work  as  in  the  original  agreement  specified   and 
any  work  or  material  which  might  be  dispensed  with   was 
to  be  deducted  from  the  contract  price  in  the  same  propor- 
tion and  at  the  same  price  mentioned  in  the  original  agree- 
ment, and  that  said  agreement  was  made  and  the  price  to 
be  paid  Fouse  was  for  the  improvement  of  the  separate 
real  estate  of  the  said  E.  M.  Gilfillan,  who  was  a   married 
woman,  and  that  she  thereby  declared   that  the  debt   for 
the  building  of  the  brick  house  mentioned  in  said  original 
agreement,  which  was  there  referred  to  and  made  a  part 
thereof,  was  created  and  incurred  for  the  purpose  of  im- 
proving her  separate  real  estate  the  brick  building  was   to 
be  coustructed   upon,  and  that  the  said   E.   M.    Gilfillan 
thereby  expressly  charged  her  (lot)  separate  real   estate, 
and  all  the  improvements  thereon,   with   the  payment  of 
said  debt  mentioned  in  the  original  agreement,  and   with 
the  amount  of  any  and  all  sums  necessary  to  put  on   the 
fourth  story,  and  any  other  modifications  that   might   be 
agreed  upon.     To  this  modification  and  addition  were  an- 
nexed the  signatures  and  seals  of  the  said   Mrs   Elizabeth 
E.  Gilfillan  and  Edward  Gilfillan,  and  to  which   was  an- 
nexed the  following  certificate  of  acknowledgment  and  cer- 
tificate of  recordation: 

**State  of  West  Virginia,  Wood  County,  to  wit:  I,  Wal- 
ter E.  McDough,  a  notary  public  of  said  county,  do  certif}*^ 
that  Mrs.  Elizabeth  M.  Gilfillan,  and  Edward  Gilfillan 
whose  names  are  signed  to  the  foregoing  writing,  have 
this  day  acknowledged  the  same  before  me  in  my  county 
aforesaid.  Given  under  my  hand  this  7th  day  of  October, 
1892.     Walter  E.  McDough,  Notary  Public." 

*'State  of  West  Virginia,  Wood  County  Court  Clerk's 
Office,  November,  1,  1892.  The  foregoing  writing,  bear- 
ing date  on  the  25th  day  of  June,  1892,  with  the  certificate 
of  acknowledgment  thereto  annexed,  was  this  day  admit- 
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ted  to  record  in  said  office.     Teste:     B.  F.  Stewart,  C.  W. 
C.  C." 

On  the  12th  day  of  December,  1892,  the  said  Herman 
Fouse  and  Fred  Fouse  entered  into  an  agreement  reciting 
the  agreement  of  June  25,  1892,  together  with  its  modifica- 
tion of  September  26,  1892,  and  that  in  consideration  of 
one  thousand  dollars  then  delivered  by  Fred  to  Herman, 
and  the  agreement  of  Fred  to  furnish  to  Herman  money 
from  time  to  time  until  the  buildings  should  be  completed, 
Herman  assigned  to  Fred  the  said  writings  and  agree- 
ments of  June  25  and  September  26,  1892,  and  made  said 
agreements  part  of  their  said  agreement,  as  exhibits  there- 
with, which  agreement  of  December  12,  1892,  was  signed 
and  sealed  by  the  parties  thereto,  and  duly  acknowledged 
and  recorded  on  February  7,  1893.  On  the  10th  day  of 
August,  1893,  the  said  E.  M.  Gilfillan,  and  Edward  Gil- 
fillan, her  husband,  entered  into  a  further  agreement 
with  Herman  Fouse,  reciting  the  agreement  of  June  and 
September,  and  making  the  same  a  part  of  the  said  agree- 
ment of  August  10,  1893,  and  stating  that  under  said 
agreements  Herman  Fouse  was  to  construct  for  said 
Elizabeth  M.  Gilfillan,  on  her  lot  in  Parkersburg,  a  four- 
story  brick  house,  as  in  said  agreements  and  modifications 
specified  and  set  forth;  that  Fouse  had  gone  to  work  on 
said  house,  and  payments  on  such  work  and  material  done 
and  furnished  had  been  made  bv  said  E.  M.  Gilfillan,  but 
the  house  was  not  completed,  and  there  had  not  been 
agreed  upon,  or  in  any  way  fixed,  the  price  to  be  paid  for 
the  fourth  story  to  and  in  and  on  said  house,  and  agreed  and 
contracted  with  each  other  to  stop  the  work  on  the  house, 
and  to  settle  with  each  other  for  the  work  that  had  been 
done  upon,  in,  and  on  said  house  upon  the  basis  and  ac- 
cording to  the  terms  and  conditions  in  said  argreements 
in  writing  set  forth  and  specified,  and  agreed  to  an  arbi 
tration  of  any  and  all  matters  growing  out  of  the  business 
dealings  theretofore  had  between  the  parties  thereto,  and 
especially  between  the  said  E.  M.  Gilfillan  and  Herman 
Fouse,  and  agreed  that  all  such  matters  should  be  submit- 
ted for  arbitration  to  three  disinterested  persons  for  final 
decision  (arbitrators  to  be  chosen,  one  by  each  party,  and 
the  two  to  chose  a  third),  and  that  the   decision  of  any  two 
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should  be  binding-  on  both  the  parties,  and  their  award  to 
be  entered  upas  the  judgment  of  the  circuit  court  of  Wood 
County,  by  decree  on  chancery  side  thereof,  at  the  July 
term,  1893;  that  said  award  should  be  rendered,  and  re- 
port to  the  circuit  court  made,  within  ten  days  from  the 
date  of  the  ag-reemcnt,  and  the  parties  waived  any  rule  or 
summons  for  entering  said  award  as  judgment  of  the 
court,  and  the  parties  ag'reed  and  bound  themselve  to  and 
with  each  other  to  abide  by  and  perform  any  such  award 
and  judgment,  which  agreement  was  duly  sig*ned,  sealed, 
and  acknowledged  by  the  parties  thereto.  And  on  the 
10th  day  of  August,  1893,  said  parties  chose  their  respec- 
tive arbitrators,  who  chose  the  third,  who  rendered  their 
award  August  18,  1893,  finding  the  sum  of  one  thousand 
three  hundred  and  forty-nine  dollars  and  eig-ht^'-nine  cents, 
in  favor  of  Herman  Fouse  as  due  from  E.  M.  Gilfillan. 
On  the  7th  day  of  October,  1893,  Elizabeth  M.  Gilfillan  and 
Edward,  her  husband,  conveyed,  by  deed  of  that  date,  the 
lot  and  building,  so  erected,  but  not  completed,  to  the  ap- 
pellee M.  J.  Hug-hes,  in  consideration  of  seven  thousand 
dollars,  of  which  one  thousand  two  hundred  and  fifty  dol- 
lars was  paid  in  cash,  and  certain  other  sums,  recog-nized 
as  valid  liens  on  said  propert\s  assumed  to  be  paid  to  the 
holders  thereof  by  said  Hughes;  and  for  the  residue  of 
purchase  money,  being  eig-ht  hundred  and  three  dollars 
and  eig-hty-eight  cents,  the  said  Hug-hes  made  his  note  at 
ninety  days,  negotiable  and  payable  at  the  First  National 
Bank,  to  said  F}.  M.  Gilfillan,  the  vendor  retaining*  her  ven- 
dor's lien  on  said  property  to  secure  the  payment  of  said 
unpaid  purchase  money,  which  deed  was  duly  acknowl- 
edg-ed  and  recorded  on  the  9th  day  of  October,  1893,  a 
copy  of  which  deed  is  exhibited  with  the  bill  of  plaintiff, 
P^red  Fouse,  hereafter  mentioned. 

At  the  January  rules,  1894,  Fred  Fouse  filed  his  bill  in 
chancery  ag^ainst  Elizabeth  Gilfillan,  Edward  Gilfillan, 
Herman  Fouse,  M.  F.  Tetrick,  Jacob  Young,  Martin  J. 
Hughes,  and-others,  alleging-  the  contract  of  June  25th  and 
September  2r)th  between  Herman  Fouse  and  theGilfillans, 
and  setting  up  the  assignment  thereof  by  Herman  Fouse 
to  plaintiff,  and  exhibited  said  agreements  andassigfnment 
with  his  bill;  that  under  said  assignment  he  had  furnished 
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Herman  Fouse  the  sum  of  two  thousand  three  hundred  and 
eleven  dollars  and  twenty-seven  cents,  which  went  into  the 
material  used  in  the  construction  of  said  building-,  and  to  pay 
laborers  who  worked  thereon,  whereby  Herman  was  enabled 
to  proceed  with  the  building-  until  the  GilfiUans  were  unable, 
failed,  and  refused  to  pay  the  money  under  the  contract;  that 
Herman  stopped  work  from  no  fault  of  his,  but  did  so  be- 
cause of  the  failure  of  Gilfillan;  that  Herman  stopped  work 
about  the  middle  of  the  summer  of  1893,  at  which  time  he 
had  furnished  material  and  done  work  to  amount  of 
eig-ht  thousand  eight  hundred  dollars;  that  they  had  paid 
him  on  account  thereof  three  thousand  four  hundred  dol- 
lars, leaving- five  thousand  three  hundred  and  sixty  dol- 
lars still  due  Fouse,  less  whatever  amount  they  may  have 
paid  Thomas  Savag-e,  which  plaintiff  was  informed  was 
about  six  hundred  and  sixty  dollars;  that  several  parties 
had  filed  mechanics'  liens;  that  the  lien  of  M.  F.  Tetrick 
should  be  only  three  hundred  and  ninety-one  dollars  and 
seventy-seven  cents,  instead  of  nine  hundred  and  eighty 
dollars  and  fifteen  cents,  as  claimed;  that  no  part  of  plain- 
tiff's demand  of  two  thousand  three  hundred  and  eleven 
dollars  and  twenty-seven  cents  advanced  by  him  to  Her- 
man under  their  contract  of  December  12,  1892,  had  been 
paid  by  said  GilfiUans,  although  they  often  promised  to  do 
so,  nor  had  it  been  returned  to  him  by  Herman,  and  that 
the  GilfiUans  had  due  notice,  and  agreed  in  the  presence 
of  Herman  to  pay  it,  and  that  the  property  was  liable  to 
plaintiff  for  it, — and  prayed  that  the  cause  be  referred  to  a 
commissioner  to  ascertain  what  was  due  and  unpaid  to  the 
various  persons  who  performed  labor  on  the  building  erec- 
ted bv  Herman  under  the  contract,  and  to  whom  and  what 
materials  furnished,  and  by  whom,  what  amount  was  due 
from  GilfiUans  to  Herman  under  the  contract,  what 
amounts  had  been  paid  him,  what  the  value  of  the  proper- 
ty, and  how  much  was  paid  for  it  by  Hughes,  and  what 
amount  was  still  due  from  Hughes  upon  the  purchase  of 
said  property;  that  the  parties  named  as  defendants  be  re- 
quired to  answer  under  oath;  that  plaintiff's  contract  with 
Herman  be  specifically  enforced;  that  plaintiff's  claim  be 
decreed  out  of  whatever  might  be  found  to  be  due  to  Her- 
man  from   the  GilfiUans  under  his   contract  with   them, 
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• 
after  the  payment  of  the  amount  of  all  material,  lumber, 

etc.,  which  went  into  the  building-,  and  the  labor  upon  said 

building,  up  to  the  time  Herman  quit  work  upon  same; 

that  the  lien  of  Tetrick  be  corrected  and  set  aside,  except 

as  to  the  amount  of  lumber  furnished  by  him   which  actu- 

ally  went  into  the  building,  and  that  plaintiff's  claim,   to 

that  extent,  be  declared  to  be  a  lien  upon  the  property,  and 

the  property  sold  to  pay  it,  and  for  general  relief. 

Herman  Fouse  answered  the  bill,  admitting  the  con- 
tract made  with  GilfiUans  of  June  25,  and  September  26, 
1892,  and  with  plaintiff  of  December  12,  1892;  that 
under  the  contract  with  plaintiff  he  had  received 
from  plaintiff  two  thousand  three  hundred  and  eleven  dol- 
lars  and  twenty-seven  cents,  which  had  not  been  returned 
to  plaintiff  by  him,  nor  paid  by  the  GilfiUans;  averring  that 
up  to  the  time  when  he  quit  work  under  his  contract,  in 
the  summer  of  1893,  the  work  and  material  he  had  done 
and  furnished  amounted  to  eight  thousand  eight  hundred 
dollars;  that  all  he  had  been  paid  was  three  thousand  four 
hundred  dollars,  and  that  there  was  then  due  him  from 
GilfiUans  five  thousand  three  hundred  and  sixty  dollars, 
unless  they  had  paid  to  Thomas  Savage  a  claim  he  had 
against  respondent  for  six  hundred  and  sixty  dollars,  for 
which  they  would  be  entitled  to  credit,  if  paid;  that  the 
GilfiUans  were  cognizant  and  had  notice  of  the  agreement 
between  respondent  and  plaintiff,  and  that  the  same  was 
recorded,  as  alleged  in  plaintiff's  bill;  that  Tetrick's  lien 
should  be  corrected  to  three  hundred  and  ninety-one  dol- 
lars and  seventy-seven  cents,  as  alleged;  that  the  amount 
due  respondent  constitutes  a  lien  upon  the  property  as 
against  the  GilfiUans,  and  also  as  against  any  other  of  his 
co-defendants  who  became  the  purchasers  of  said  property 
with  notice, — and  prays  for  affirmative  relief,  in  that  the 
cause  be  referred  to  a  commissionerto  ascertain  and  report 
amount  of  work  performed  and  material  furnished  by  him 
upon  and  for  the  building,  the  amount  of  money  paid  him 
under  the  contract,  what  amount  of  lumber  was  furnished 
by  Tetrick  to  respondent  which  was  used  in  the  building, 
what  amount  is  due  respondent  from  the  GilfiUans,  and  to 
plaintiff  as  assignee  of  respondent  under  the  contracts. 

Defendant  Martin  J.  Hughes  demurred  to  the  bill,   and, 
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without  waiving  his  demurrer,  filed  his  answer,  admitting 
the  contract  of  June  25,  1892;  that  it  was  signed  by  the  par- 
ties, but  never  recorded;  that  afterwards,  on  the  26th  day 
of  September,  1892,  said  Herman  Fouse,  of  the  one  part, 
and  Elizabeth  M.  Gilfillan  and  Edward  Gilfillan,  her  hus- 
band, of  the  other  part,  entered  into  another  agreement  in 
writing,  styled,  ''Modification  of  the  Agreement  Made  and 
Entered  into  on  the  25th  Day  of  June,  1892,*'  and  averred 
that  said  contracts  of  June  25  and  September  26,  1892, 
were  absolutely  null  and  void  and  of  no  effect;  that  the 
same  do  not  comply  with  the  requirements  of  section  12, 
chapter  66,  Acts  1891,  concerning  the  separate  property, 
rights,  powers,  and  privileges  of  married  women;  that  all 
of  said  work  and  material  done  and  furnished,  respective- 
ly, upon  said  building,  were  done  and  furnished  under 
said  contracts,  and  that  the  same  created  no  liability  what- 
ever against  Mrs.  Elizabeth  M.  Gilfillan,  or  any  of  her  sep- 
arate personal  or  real  estate;  that  respondent  was  advised, 
and  so  charged,  that  the  contract  of  September  26,  1892, 
was  an  entire  contract,  and  that  the  statute  aforesaid  re- 
quired that  the  amount  of  the  whole  debt  created  thereby 
be  stated  therein;  that  in  case  the  court  should  hold  that 
the  contract  was  void  as  to  the  fourth  story,  and  for  the 
additional  and  extra  work,  so  called,  and  the  additional 
materials  furnished  for  the  three  stories  as  originally  con- 
tracted for,  then  Herman  Fouse  had  been  fully  paid  for 
all  the  work  done  and  material  furnished  upon  and  for  said 
three  stories,  and  much  more.  Respondent  denied  that 
Herman  had  done  eight  thousand  and  eight  hundred  dol- 
lars worth  of  work  and  material  furnished,  as  alleged,  or 
that  Gillfillan  had  paid  him  only  three  thousand  four  hun- 
dred dollars,  or  that  there  was  still  due  him  five  thousand 
three  hundred  and  sixty  dollars  on  said  contract,  or  any 
other  amount;  averred  that  Herman  did  proceed  with  the 
work  until  some  time  during  the  year  1893,  but  that  he 
quit  work  without  any  fault  or  failure  on  the  part  of  Gil- 
fillan to  comply  with  her  contract,  but  that  he  failed,  neg- 
lected, and  refused  to  proceed  further  with  the  construc- 
tion of  the  house,  and  abandoned  the  work  after  Gilfillan 
had  paid  him  more  money  than  he  was  entitled  to  under 
the  contract  at  that  time;  that  all  and  every  part  of  work 


222  FousE  et  al.  v,  Gilfillan  ei  a/.  [45 

done  and  material  furnished  up  to  that  time  had  been  per- 
formed and  furnished  upon  and  in  the  construction  of  the 
first  three  stories.  Respondent  denied  notice  or  knowl- 
edge of  the  contract  between  plaintiff  and  Herman  Fouse 
until  after  his  purchase  of  the  property;  denied  that  plaintiff 
advanced  Herman  the  one  thousand  dollars  at  date  of  assigfn- 
ment,  or  the  residue  of  two  thousand  three  hundred  and 
eleven  dollars  and  twenty-seven  cents;  that  at  the  time  of 
said  assignment,  December  12,  1892,  Herman  was  insol- 
vent, and  plaintiff  knew  the  fact;  and  that  in  order  to  evade 
the  payment  of  the  said  debts,  and  keep  the  benefits  and 
profits  which  might  arise  from  the  construction  of  said 
house,  plaintiff  and  Herman  conspired  together  to  cheat  and 
defraud  the  creditors  of  Herman  and  the  GilfiUans,  and  en- 
tered into  and  caused  said  assignment  to  be  placed  upon 
record;  and  averred  that  said  assignment  was  not  only 
fraudulent  in  fact,  but  was  fraudulent  on  its  face,  and  that 
plaintiff  was  not  entitled  to  one  cent  under  it;  denied 
notice  to  Gilfillan  of  said  contract  prior  to  September  1, 
1893;  averred  that  on  the  7th  day  of  October,  1893,  he  pur- 
chased the  property  without  any  knowledge  of  the  con- 
tract of  December  12,  1892,  between  Fred  and  Herman 
Fouse;  that  he  agreed  to  pay  and  did  pay  certain  mechan- 
ics' liens  upon  the  property,  as  part  of  the  purchase 
money.  Respondent  set  up  the  agreement  of  August  10, 
1893,  between  Mrs.  E.  M.  Gilfillan  and  her  husband,  Ed- 
ward Gilfillan,  and  Herman  Fouse,  agreeing  that  work  on 
the  house  should  be  stopped,  and  submitting-  their  settle- 
ment for  the  work  already  done  and  material  furnished  to 
arbitration;  also  set  up  the  fact  of  such  arbitration,  with 
date  and  amount  of  the  award  of  the  arbitrators,  and 
averred  certain  omissions  of  credits  to  Mrs.  Gilfillan  bv 
the  arbitrators. 

Defendants  Elizabeth  M.  Gilfillan  and  Edward  Gilfillan 
filed  their  demurrer  and  answer  to  the  bill;  admitted  the 
contract  of  June  25, 1892,  and  the  modification  thereof  on 
the  26th  of  September,  1892,  but  averred  that  said  con- 
tracts were  absolutelv  void  and  of  no  effect;  that  they  did 
not  comply  with  section  12,  chapter  66,  Acts  1891;  that  the 
work  done  and  material  furnished  were  done  and  fur- 
nished   under  said  pretended  contracts,  and  created   no 
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liability  whatever  against  respondent,  or  any  of  her  sepa- 
rate personal  or  real  estate,  or  against  respondents,  or 
either  of  them;  that  said  contract  of  September  26,  1892, 
was  an  entire  contract,  and  that  the  statute  required  that 
the  whole  amount  of  the  debt  created  thereby  be  stated 
therein;  that  if  the  court  should  hold  that  said  contract 
was  void  as  to  the  fourth  story  of  the  building-,  and  for  the 
additional  and  extra  work,  so  called,  and  additional  mate- 
rials furnished  for  the  three  stories  originally  contracted 
for,  then  Herman  Fouse  had  been  fully  paid  for  all  work 
done  and  materials  furnished  upon  and  for  said  three 
stories,  and  much  more, — so  much  more  as  was  necessary 
to  pay  for  all  the  material  and  labor  furnished  by  said 
Fouse  in  the  construction  of  said  fourth  story;  denied  that 
the  work  and  material  which  had  been  done  and  furnished 
at  the  time  work  stopped  amounted  to  eight  thousand 
eight  hundred  dollars,  or  that  respondents  had  only  paid 
Fouse  three  thousand  four  hundred  dollars,  or  that  there 
was  still  due  him  five  thousand  three  hundred  and  sixty 
dollars,  or  any  other  sum;  admitted  that  Herman  Fouse 
proceeded  with  the  work  until  some  time  during  the  year 
1893,  when  he  failed,  neglected,  and  refused  to  proceed 
further  with  the  work,  and  abandoned  it,  without  any  fault 
or  failure  on  the  part  of  respondents,  and  after  he  had 
been  paid  more  money  than  he  was  entitled  to  under  the 
contract  at  that  time;  denied  that  Fred  Fouse  advanced  to 
Herman  either  the  one  thousand,  or  the  residue  of  the 
two  thousand  three  hundred  and  eleven  dollars  and  twen- 
ty-seven cents,  as  claimed  by  Fred;  averred  that  at  the 
time  of  said  contract  between  Herman  and  Fred  Fouse, 
December  12,  1892,  Herman  was  insolvent,  which  fact  was 
well  known  to  Fred  Fouse,  and  that  the  said  contract  was 
made  and  placed  on  record  to  evade  the  payment  of  said 
debts,  and  keep  the  profits  and  benefits  that  might  arise 
from  the  construction  of  said  building;  that  said  Herman 
and  plaintiff  conspired  to  cheat  and  defraud  the  creditors 
of  Herman  as  well  as  respondents  and  entered  into  said 
agreement,  and  put  it  upon  record,  for  that  purpose,  and 
that  said  agreement  was  not  only  void  in  fact,  but  void 
upon  its  face,  and  that  plaintiff  was  not  entitled  to  one 
cent  thereunder;  denied  that  the  lien  of  M.  F.  Tetrick  was 
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incorrect,  set  up  the  agreement  between  respondents  and 
Herman  Fouse  of  August  10,  1893,  to  submit  their  differ- 
ences to  arbitration  upon  the  basis  and  in  accordance  with 
the  terms  and  conditions  of  the  agreements  of  June  25  and 
September  26,  1892,  and  averred  that  Fred  Fouse  had  full 
knowledge  of,  and  acquiesced  therein,  and  that  an  award 
was  made  thereunder  by  the  arbitrators  as  of  August  18, 
1893,  finding  one  thousand  three  hundred  and  forty-nine 
dollars  and  eighty-nine  cents  in  favor  of  Herman  Fouse, 
and  exhibited  a  copy  of  the  said  award  with  their  answer, 
and  averred  that  credits  which  were  omitted  by  the  arbi- 
trators would  properly  reduce  the  amount  to  one  hundred 
and  thirty  dollars  and  thirty-four  cents,  and  denied  that 
even  that  sum  was  a  lien  or  charge  upon  said  building; 
averred  that  Elizabeth  M.  Gilfillan  was  the  owner  of  other 
large,  separate  real  estate,  situate  in  Wood  County,  totally 
unincumbered,  of  suflBcient  value  to  satisfy  even  a  decree 
for  the  amount  claimed  by  Herman  and  Fred  Fouse,  and 
that,  if  she  be  in  any  way  bound  to  said  Herman  or  Fred 
Fouse  for  any  sum  on  account  of  said  contracts,  the  same 
should  be  made  out  of  her  said  other  separate  estate,  to 
the  exclusion  of  the  property  purchased  by  Hughes 
from  her;  and  prayed  for  affirmative  relief  that  said  award 
should  be  corrected  by  allowing  the  credits  omitted  by 
mistake  o£  the  arbitrators,  and  that  the  contracts  of  June 
25  and  September  26,  1892,  be  declared  null  and  void  and 
canceled,  and  for  general  relief. 

On  the  3d  day  of  January,  1895,  the  cause  came  onto  be 
heard  upon  the  demurrers,  which  were  overruled,  the 
several  answers  filed,  and  general  replications  thereto; 
and  the  cause  was  referred  to  W.  W.  Jackson,  one  of  the 
commissioners  of  the  court,  to  ascertain  and  report  upon 
the  matters  raised  by  the  pleadings  in  the  cause.  On  the 
16th  day  of  July,  1896,  said  commissioner  tendered  his  re- 
port, together  with  the  exceptions  thereto,  which  was  filed 
by  the  court;  and  on  the  27th  day  of  November,  18%,  the 
cause  was  finally  heard  upon  the  report  of  Commissioner 
Jackson,  and  the  eight  exceptions  thereto,  when  the  court 
overruled  all  of  said  exceptions,  except  the  eighth,  which 
was  sustained,  and  decreed  **that  the  commissioner  should 
have  found  and  reported  that  there  were  no  liens  upon  the 
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house  and  lot  in  the  bill  and  exhibits  mentioned  and  de- 
scribed, and  that  no  liens  existed  for  any  amount  that  was 
or  may  be  due  from  the  Gilfillans  on  account  of  the  con- 
struction of  the  house  under  the  contract  of  June  25,  1892, 
and  September  26,  1892,  upon  said  lot  and  building,  and 
in  that  particular  the  court  doth  correct  said  report,  and 
so  finds,"  and  proceeded  to  decree  that  said  contract  of 
June  25th  and  September  26th  created  no  lien  upon  said 
house  and  lot,  and  that  defendant  Hughes,  when  he  pur- 
chased the  same,  took  them  free  from  any  lien  or  other 
liability  arising  out  of  said  contract,  and  that  said  Hughes 
and  said  house  and  lot  are  not  liable  to  the  said  Herman 
Fouse  or  Fred  Fouse  for  any  sum  upon  any  demand  made 
in  the  bill  and  proceedings;  and  dismissed  the  bill  as  to 
said  Hughes,  and  decreed  that  said  Fred  and  Herman 
Fouse,  or  either  of  them,  recover  nothing  of  the  said 
Hughes,  and  that  said  house  and  lot  are  liable  in  no  way  to 
any  of  said  demands  made  in  the  bill  and  proceedings;  and 
the  court  further  decreed  that  it  appeared  that  at  the  time 
of  the  execution  of  the  contract  of  June  25  and  September 
26,  1892,  said  E.  M.  Gilfillan  owned  property  other  than 
the  house  and  lot,  and  the  court  not  then  deciding  whether 
such  other  property  and  said  Gilfillans  are  liable  to  said 
Fred  Fouse  and  Herman  Fouse,  or  either  of  them,  for  any 
amount,  the  cause  was  continued,  and  plaintiff  granted  leave 
to  file  an  amended  bill  within  sixty  days  of  the  rising  of 
the  court,  if  he  should  be  so  advised.  From  which  final 
decree  said  Fred  Fouse  and  Herman  Fouse  appealed  to 
this  Court,  and  assign  th^  following  errors: 

"The  court  erred  in  sustaining  exception  8  to  the  com- 
missioner's report,  in  this:  that  the  court  overruled  the 
finding  of  the  commissioner  that  the  claim  of  Herman 
Fouse  against  E.  M.  Gilfillan  for  $1,256.02  was  a  lien  upon 
the  property  of  E.  M.  Gilfillan  under  the  contracts  of  June 
25  and  September  26,  1892,  entered  into  between  Herman 
Fouse,  E.  M.  Gilfillan,  and  Edward  Gilfillan.  Second. 
The  court  further  en  ed  in  said  decree  in  declaring  that 
the  said  Fred  Fouse,  Herman  Fouse,  nor  either  of  them 
should  recover  anything  of  Martin  Hughes,  and  the  said 
house  and  lot  were  liable  in  no  way  to  any  of  the  demands 
made  in  the  said  bill  of  complaint  of  Fred   Fouse  filed  in 
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this  cause.  Third.  The  court  further  erred  in  correct- 
ing- Commissioner  W.  W.  Jackson's  report  as  to  his  find- 
ing* that  the  claim  of  Herman  Fouse,  ascertained  by  the 
commissioner  at  $1,256.02,  was  a  lien  upon  the  property  of 
E.  M.  Gilfillan,  and  by  decreeing  that  the  said  property 
was  not  liable  for  the  payment  of  the  said  debt  to  Herman 
Fouse.  Fourth.  The  court  further  erred  in  decreeing 
that  the  plaintiff  took  nothing  by  his  appeal  filed  in  this 
cause,  and  virtually  dismissed  the  same  as  to  all  parties 
defendant  except  Edward  Gilfillan.  Fifth.  The  court 
further  erred  in  its  statement  in  said  decree  of  the  fact, 
which  was  the  dictum  of  the  court,  and  which  does  not  ap- 
pear from  the  record,  that  Edward  Gilfillan  was  the  owner 
of  real  estate  at  the  time  (on  the  25th  day  of  June,  1892), 
and  leaving  the  plaintiff,  Fouse,  to  prosecute  his  claim 
ag-ainst  Edward  Gilfillan.  Sixth.  The  courtf urther  erred 
in  not  decreeing  that  the  claim  of  Herman  Fouse,  as  as- 
certained by  Commissioner  Jackson,  was  a  valid  and  sub- 
sisting lien  upon  the  house  and  lot  mentioned  in  the  bill 
and  proceedings  in  the  cause,  and  that  the  said  house  and 
lot  of  ground  were  bound  for  the  payment  of  the  same 
in  the  hands  of  the  purchaser,  Martin  Hughes.  Seventh. 
The  court  further  erred  in  not  decreeing  that  the  labor 
and  material  furnished  by  Herman  Fouse,  and  placed  in 
the  said  building,  was  not  a  permanent  improvement  upon 
the  real  estate  of  Mrs.  E.  M.  Gilfillan,  placed  there  under 
and  by  virtue  of  a  contract  with  her,  and  that  the  amount 
found  by  W.  W.  Jackson,  commissioner,  as  due  to  Herman 
Fouse  for  the  materials  furnished,  and  for  the  erection  of 
said  building,  should  be,  and  was,  a  lien  upon  the  said 
property  under  her  contract  with  him  of  June  25  and  Sep- 
tember 26,  1892,  and  that  Fred  Fouse,  the  plaintiflF  in  this 
cause,  was  entitled  to  said  amount  under  his  contract  with 
Herman  Fouse  as  of  date  the  12th  day  of  December,  1892. 
Eighth.  The  court  further  erred  in  not  decreeing-  that 
M.  Tetrick  should  only  be  allowed  for  the  value  of  the 
lumber  and  material  furnished  by  him  to  Herman  Fouse 
which  actually  was  used  in  the  construction  of  the  build- 
ing upon  the  Gilfillan  lot  under  his  mechanic's  lien  filed  in 
this  case." 

The  principal  questions  involved  in  this  case  are  whether 
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the  contract  made  between  Elizabeth  Gilfillan  and  Edward 
Gilfillan,  her  husband,  of  the  one  part,  and  Herman  Fouse, 
of  the  other  part,  dated  June  25,  1892,  and  modified  by  an 
addendum  thereto  on  the  26th  day  of  September,  1892,  was 
duly  executed,  acknowledged,  and  recorded,  and  a  valid 
contract,  and  whether  appellee  Hughes  had  notice  thereof 
when  he  purchased  the  property  from  Mrs.  Gilfillan,  and 
took  conveyance  therefor.  This  contract  was  executed 
while  that  remarkable  provision  enacted  by  the  legislature 
of  1891,  in  re-enacting  section  12,  chapter  66,  of  the  Code, 
was  in  force.  The  first  part  of  the  contract,  dated  June 
25th,  was  signed  and  sealed  by  all  the  parties  thereto,  but 
neither  acknowledged  nor  recorded.  Under  said  section, 
as  re-enacted  in  1891,  both  acknowledgment  and  recorda- 
tion were  necessary  to  its  validity.  On  the  26th  day  of 
September,  1892,  the  said  E.  M.  Gilfillan,  desiring  a  change 
in  the  plan  of  the  building,  by  adding  a  fourth  story 
thereto,  together  with  her  husband,  Edward  Gilfillan,  ex- 
tended the  contract  by  adding  thereto,  and  in  explicit 
terms  contained  in  the  last  part  of  the  contract,  made  that 
part  of  the  contract  dated  June  25,  1892,  a  part  of  that 
dated  September  26,  1892.  When  the  last  paper  was 
signed  and  sealed  by  the  said  Gilfillans,  the  paper,  as  then 
completed,  was  duly  acknowledged  on  the  7th  day  of  Oc- 
tober, 1892;  and  on  the  1st  day  of  November,  1892,  the 
whole  paper  was  admitted  to  and  spread  upon  the  record 
together  in  the  proper  clerk's  oflSce  in  Wood  County.  It 
is  insisted  that  the  addendum,  being  dated  the  26th  day  of 
September,  1892,  was  not  recorded,  because  the  clerk,  in 
his  certificate  of  recordation,  refers  to  it  as,  "The  forego- 
ing writing,  bearing  date  on  the  25th  day  of  June,  1892, 
w^ith  the  certificate  of  acknowledgment  thereto  annexed, 
was  this  day  admitted  to  record  in  said  oflBce,"  and  failed 
to  mention  the  modification  or  addendum  by  its  date,  al- 
though it  follows  immediately,  spread  upon  the  records 
with  it.  The  addendum  was  what  it  purported  to  be, — a 
"modification  of  an  agreement  made  and  entered  into  on 
the  25th  day  of  June,  1892,"  which  modification  was  made 
on  the  26th  day  of  September,  1892,  and  made  the  whole 
one  instrument.  Suppose  the  clerk,  in  his  certificate,  had 
referred  to  the  paper  as  dated  September  26,  1892,  which 
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refers  to  another  dated  June  25,  1892,  and  makes  it  a  part 
of  it,  which  paper  so  referred  to  is  recorded  with  it;  will  it 
be  contended  that  the  same  was  not  acknowledged  and  re- 
corded with,  and  as  part  of  it?  The  certificate  of  the 
notary  taking*  the  acknowledgment  treats  it  as  one  instru- 
ment, certifying  that  '*Mrs.  Elizabeth  M.  Gilfillan  and  Ed- 
ward Gilfillan,  whose  names  are  signed  to  the  foregoing 
writing,  have  this  day  acknowledged,"  etc.  The  only  ob- 
ject in  referring  to  the  date,  either  in  certificate  of  ac- 
knowledgment or  recordation,  is  to  identify  the  instru- 
ment acknowledged  or  recorded.  Adams  v.  Medsker^  25 
W.  Va.,  128.  The  words  "foregoing  writing,"  in  the 
clerk's  certificate,  would  have  been  a  sufficient  identifica- 
tion, without  giving  any  date;  or,  if  he  had  referred  to  the 
writing  as  dated  September  26,  1892,  it  would  have  been  a 
proper  and  sufficient  reference  to  the  whole  paper,  because 
that  part  dated  September  26th  refers  to  that  dated  June 
25th,  and  makes  it  a  part  thereof. 

But  it  is  contended  that  the  contract  is  an  absolute  nullity, 
because  it  does  not  comply  with  the  provisions  of  section 
12,  chapter  66,  of  the  Code,  for  the  further  reason  that  it 
fails  to  state  the  whole  of  the  amount  of  the  debt.  Said 
section  provides,  '*But  every  such  charge  must  be  evi- 
denced by  a  writing  duly  executed  and  acknowledged  by 
her,  and  duly  recorded  in  the  proper  clerk's  office,  stating 
the  amount  of  the  debt  and  for  what  it  was  created."  We 
have  seen  that  the  writing  was  duly  executed,  acknowl- 
edged and  recorded.  This  married  woman,  Mrs.  Gilfillan, 
was  the  owner  of  a  valuable  lot  in  the  business  part  of  the 
city  of  Parkersburg,  and  desired  to  have  erected  thereon 
a  double  brick  building, — the  first  story  to  be  business 
rooms,  the  second  for  dwellings,  and  the  third  for  a  hall, — 
and  on  June  25,  1892,  undertook  to  contract  in  writing  with 
Herman  Fouse,  a  builder,  to  furnish  the  labor  and  mater-, 
ial,  and  build  it,  for  the  gross  sum  of  six  thousand  five  hun- 
dred dollars.  After  work  was  begun  under  this  contract, 
although  it  was  not  yet  complete  by  acknowledgment  and 
recordation,  she  decided  to  change  the  plan  and  add  another 
story,  which  would  necessitate  some  extra  work,  also,  on 
the  lower  stories  to  make  the  walls  strong  enough  to  sup- 
port the  additional  work,  so  that  to  the  contract  already 
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written  and  sig-ned  was  added  the  modification  mentioned, 
and  the  contract  completed.  This  contract  was  for  the 
purpose  of  improving  her  separate  estate,  by  erecting-  the 
building-  thereon,  and,  by  its  terms,  expressly  charged  the 
property,  her  separate  estate,  and  all  the  improvements 
thereon,  with  the  payment  of  said  debt  mentioned  in  the 
original  agreement,  six  thousand  five  hundred  dollars,  and 
'*with  the  amount  of  any  and  all  sums  necessary  to  be  put 
on  the  fourth  story,  and  any  other  modifications  that  might 
be  agreed  upon."  There  can  be  no  question  about  the 
contract  being  sufficient,  to  the  extent  of  the  debt  specified 
in  the  contract;  and  there  is  a  distinct  provision  in  the  con- 
tract of  June  25,  1892,  to  secure  by  deed  of  trust  a  balance 
of  three  thousand  two  hundred  and  fifty  dollars,  and  no 
provision  for  deferred  payments  made  in  that  part  of  the 
contract  for  the  fourth  story  and  changes  dated  September 
26th.  Work  proceeded  and  payments  were  made  under 
said  contract  until  in  the  summer  of  1893,  when,  by  mutual 
consent,  the  work  was  stopped  on  said  building,  and  the 
parties  agreed  to  submit  to  arbitrators  the  matters  in  dif- 
ference between  them,  and  to  settle  to  and  with  each 
other  for  the  work  that  had  been  done  upon  and  in  and  on 
said  house  upon  the  basis  and  according  to  the  terms  and 
conditions  as  in  said  agreements  of  June  25  and  September 
26,  1892,  set  forth  and  specified,  as  shown  by  a  contract  in 
writing  between  said  Elizabeth  M.  Gilfillan  and  Edward 
Gilfillan,  her  husband,  and  Herman  Fouse,  dated  August 
10,  1893,  which  contract  was  duly  acknowledged  by  the  par- 
ties, and  referred  to  both  in  the  answer  of  defendant  M. 
J.  Hughes  and  in  that  of  E.  M.  and  Edward  Gilfillan,  and 
which  contract  was  brought  to  this  Court  on  certiorari 
sued  out  on  motion  of  appellee  Hughes,  as  part  of  the  rec- 
ord in  the  cause. 

On  the day  of  February,  1893,  the  legislature  re- 
enacted  chapter  66  of  the  Code,  and  repealed  the  restric- 
tions and  limitations  upon  married  women  in  relation  to 
charging  their  separate  property  and  estate,  as  contained 
in  said  section  12,  chapter  109,  Acts  1891  (section  12,  chap- 
ter 66,  Code);  and  by  said  contract  of  August  10,  1893, 
Mrs.  Elizabeth  M.  Gilfillan  recognized  the  said  contract  of 
June  2Stb  and  September  26th  as  valid  and  binding,  and 
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agreed  thereby  to  settle,  upon  a  quantum  meruit  for  the 
work  already  done;  and  the  record  shows  that  the  parties 
actually  went  on  under  the  said  contract  of  Aug-ust  10, 
1893,  and  tried  their  matters  before  the  arbitrators  se- 
lected thereunder,  who  returned  an  award  finding-  on  the 
hearing  of  the  whole  matter  in  favor  of  Herman  Fouse  the 
sum  of  one  thousand  three  hundred  and  forty-nine  dollars 
and  eighty-nine  cents.  Appellee  contends:  *'Therecanbe 
no  recovery  upon  a  quantum  meruit^  since  the  labor  was 
performed  under  a  special  contract.  Fouse  could  only 
claim  to  recover  the  contract  price,  first  having  shown  that 
he  had  fully  executed  it," — and  cites  many  authorities  in 
support  of  this  proposition.  His  proposition  of  law  is  not 
objectionable,  but  it  has  no  application  to  this  case  as  it 
stands.  The  work  was  not  completed, — the  Fouses  say, 
because  of  the  failure  of  the  GilfiUans  to  comply  with  their 
contract;  the  GilfiUans  say,  because  Fouse  failed  to  pro- 
ceed with  the  work,  and  abandoned  it,  without  fault  on 
their  part.  Whether  the  one  or  the  other  was  in  default, 
what  boots  it,  when  the  parties  come  together  and  agree, 
in  writing  under  seal,  duly  acknowledged,  on  the  terms  of 
settlement?  The  work  already  done  is  accepted  by  Mrs. 
Gilfillan,  to  be  paid  for  as  the  arbitrators  may  decide. 
Mrs.  Gilfillan  was  authorized  by  law  to  make  such  con- 
tract, and  until  long  after  it  was  made  she  had  shown  no 
disposition  to  repudiate  the  contract  of  June  25  and  Sep- 
tember 26,  1892,  so  far  as  the  record  shows.*  The  amount 
remaining  unpaid  is  far  less  than  the  sum  she  bound  her- 
self to  secure  by  deed  of  trust  under  the  first  part  of  the 
contract,  which  was  a  sum  certain.  What  notice  had  ap- 
pellee Hughes  of  any  charges  against  the  property  when 
he  took  the  conveyance  thereof  from  the  GilfiUans  on  Oc- 
tober 7,  1893?  The  contract  of  June  25  and  September  26, 
1892,  was  on  record.  The  contract  of  December  12,  1892, 
between  Fred  Fouse  and  Herman  Fouse,  was  on  record. 
The  deed  from  the  GilfiUans  to  Hughes  recited  several 
mechanics'  liens  existing  on  the  property,  which  Hughes 
assumed  to  pay  as  part  of  the  purchase  money,  which  me- 
chanics' liens,  recognized  by  both  Mrs.  Gilfillan  and 
Hughes  as  valid  liens,  were  based  and  depended  upon  the 
contract  of  record  dated  June  25  and  September  26,   1892, 
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which  appellee  contends  was  absolutely  null  and  void  and 
of  no  effect;  and  the  contract  of  August  10,  1893,  set  up  by 
Hughes  in  his  answer,  had  been  executed  and  acknowl- 
edged two  months  prior  to  the  date  of  his  deed  from  the 
GilfiUans,  and  he  nowhere  negatives  the  fact  of  his  knowl- 
edge of  its  existence  at  the  time  of  his  purchase,  although 
the  paper  is  introduced  into  the  case  by  himself.  Story, 
in  his  Equity  Jurisprudence  (section  299),  says:  "Con- 
structive notice  is  in  its  nature  no  more  than  evidence  of 
notice,  the  presumption  of  which  is  so  violent  that  the 
court  will  not  even  allow  of  its  being  controverted;"  and  in 
section  400  he  says:  **An  illustration  of  this  doctrine  of 
constructive  notice  is,  when  the  party  has  possession  or 
knowledge  of  a  deed,  under  which  he  claims  his  title,  and 
it  recites  another  deed  which  shows  a  title  in  some  other 
person,  then  the  court  will  presume  him  to  have  notice  of 
the  contents  of  the  latter  deed,  and  will  not  permit  him  to 
introduce  evidence  to  disprove  it."  Appellee  Hughes  ac- 
cepts a  deed  from  the  GilfiUans,  which  requires  him  to 
pay,  as  part  of  the  purchase  price,  certain  merchanics' 
liens  resting  on  the  property  purchased,  which  liens  show 
on  their  face  that  they  are  for  materials  and  work  fur- 
nished and  done  upon  said  property  for  Herman  Fouse, 
contractor,  by  virtue  of  a  contract  made  between  Herman 
Fouse  and  E.  M.  Gilfillan  and  Edward  Gilfillan.  This  is 
certainly  enough  to  put  the  purchaser  on  inquiry  as  to  all 
liens  that  might  attach  to  the  property  under  said  con- 
tract, or  growing  out  of  it.  As  stated  in  Reed  v.  Gannon^ 
50  N.  Y.,  349,  "It  was  such  notice  as,  in  the  language  of 
the  authorities,  *would  lead  any  honest  man,  using  ordi- 
nary caution,  to  make  further  inquiries.'  "  In  the  same 
case  Justice  Rapallo  says:  "Notice  of  any  fact  calculated 
to  put  the  party  on  inquiry  is,  in  the  absence  of  explana- 
tion by  him,  sufficient  to  charge  him  with  notice  of  all  in- 
struments which  on  inquiry  would  be  disclosed."  Wait, 
Fraud.  Con  v.  §  373;  Townsendw.  Little,  109  U.  S.,  504,  (3 
Sup.  Ct.,  357^,  and  cases  cited. 

Appellee's  exceptions,  Nos.  1  to  6,  inclusive,  to  the  com- 
missioner's report,  go  principally  to  items  of  account 
about  which  proof  is  taken,  and  insist  that  the  commis- 
sioner erred  in  allowing  credit  to  Fouse  for  an}'  labor  em- 
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ployed  upon  said  building-,  or  for  material  furnished  there- 
for, concerning  which  Herman  Fouse  testified,  for  the 
reason  that  said  Fouse  is  incompetent  as  a  witness  in  said 
cause  because  of  the  decease  of  E.  M.  Gilfillan,  under  sec- 
tion 23,  chapter  130,  Code  1891.  Appellee  cites  the  case  of 
Owens  V.  Owens^  14  W.  Va.,  88,  in  support  of  his  excep- 
tions on  tliis  point.  Judge  Haymond,  in  discussing-  the 
question  says:  '*A  contract,  whether  express  or  implied 
by  law,  is  a  transaction.  And  it  seems  to  me  that  when 
one  person  testifies  that  he  did  work  and  labor  for  another 
g-enerally,  he  must  be  taken  as  testifying  to  a  transaction, 
in  leg-al  contemplation,  between  him  and  such  other  per- 
son, within  the  true  meaning  and  intent  of  the  law  now 
under  consideration.  Because  the  testimony  of  the  wit- 
ness tends  to  prove,  in  legal  effect,  not  only  a  request  to 
do  the  work,  but  also  a  promise  to  pay  him  therefor  what 
the  same  was  reasonably  worth,  and  also  that  he  did  the 
work  in  consideration  of  said  request.  The  doing  of  the 
work  and  labor  is  the  consideration  of  the  contract  or 
promise  to  pay,  whether  express  or  implied,  and,  it  seems 
to  me,  cannot  be  separated  from  the  contract  or  transac- 
tion very  easily."  That  was  an  action  by  Miss  Owens 
against  the  estate  of  her  deceased  brother  for  services  ren- 
dered him  in  his  lifetime,  under  an  implied  contract,  if 
any,  which  she  was  undertaking  to  establish  by  her  own 
testimony;  and,  as  the  judge  well  said,  the  doing-  of  the 
work  and  labor  was  the  consideratioh  of  the  contract  or 
promise  to  pay,  and  cannot  very  easily  be  separated  from 
the  contract  or  transaction;  and  he  further  (on  page 
95)  gets  at  the  gist  of  the  whole  matter  by  the  question, 
**Does  the  testimony  tend  to  prove  what  the  transaction 
was?"  This  is  the  true  test.  In  the  Owens  Case^  the  cir- 
cuit court  had  permitted  the  plaintiff  to  prove  the  whole 
transaction  with  the  deceased,  and  it  was  not  easy,  by  any 
means,  to  separate  the  doing  of  the  work,  the  considera- 
tion of  the  contract  or  promise  to  pay  from  the  contract  or 
transaction.  In  Strong  v.  Dean^  55  Barb.,  337,  where  a 
similar  question  arose  under  the  provision  of  the  statute 
of  New  York,  that  a  party  should  not  be  allowed  to  be  ex- 
amined as  a  witness  in  his  own  behalf  **in  respect  to  any 
transaction  or    communication    had    personally    by  said 
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party,  with  a  deceased  person  against  parties  who  are  ex- 
ecutors or  administrators  of  such  deceased  person,"  it 
was  held,  ''In  such  a  case  the  test  of  the  admissibility  of 
the  testimony  is,  does  it  tend  to  prove  what  the  transac- 
tion was?"  In  Stanley  v.  Whitney,  47  Barb.,  586:  This 
was  an  action  on  a  note  for  eight  hundred  and  ninety-six 
dollars  brought  by  the  administrator  of  the  obligee  or 
payee.  Defendant  testifies  in  his  own  behalf  that  the 
only  consideration  he  received  for  the  original  note  was 
the  sum  of  eight  hundred  dollars,  paid  him  by  one  R. 
Held,  "that  this  was  in  fact  testifying  to  a  transaction  be- 
tween the  defendant  and  the  deceased  intestate,  and  that 
the  evidence  was  therefore  erroneously  admitted."  De- 
fendant had  testified  that  he  received  nothing  from  the  in- 
testate, except  the  eight  hundred  dollars  which  he  re- 
ceived from  R.;  showing  precisely,  as  stated  by  the  court, 
"what  the  transaction  was  between  himself  and  such  in- 
testate. It  touched  the  very  point  in  dispute,  to  wit,  that 
the  agreement  was  usurious  and  void."  The  court  further 
say:  "It  was  most  clearly  a  part  of  the  transaction  be- 
tween them,  that  no  more  than  $800  was  advanced  as  the 
loan  upon  which  the  $800  note  was  predicated.  It  is  of  no 
consequence  what  the  form  of  the  question  or  answer  was. 
Evidence  to  rebut  a  legal  presumption  may  be  just  as  ef- 
fectual and  as  pertinent  to  establish  the  true  nature  and 
character  of  a  given  transaction  when  used  in  a  negative 
as  in  an  affirmative  form.  The  only  question  is,  does  it 
tend  to  prove  what  the  transaction  was?"  In  the  case  of 
Beldcn  v.  Scott,  65  Wis.,  425,  (27  N.  W.,  356),  upon  a 
claim  against  the  estate  of  a  decedent  for  the  value  of  ser- 
vices rendered  during  his  lifetime  in  examining  and  cor- 
recting his  books  of  account,  plaintiff  was  asked:  "(1) 
About  what  time  did  you  commence  to  work  upon  those 
books?  (2)  Up  to  what  time  did  you  perform  labor  on 
those  books?  (3)  What  amount  of  time  did  you  spend  in 
labor  on  those  books?  (4)  How  much  time  between  the 
1st  of  June,  1879,  and  the  1st  of  September,  1881,  did  you 
spend  in  labor  upon  those  books  of  Mr.  Caswell?  (5)  How 
much  ^ime  did  you  spend  between  those  dates  in  labor 
upon  those  books  when  Mr.  Caswell  was  not  present?  (6) 
What  was  the  value  of  the  services  performed  by   you   up- 
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on  those  books  between  June  1,  1879,  and  September  1, 
1881?  (7)  What  was  the  value  of  the  services  performed 
b}'^  you  when  Mr.  Caswell  was  not  present,  between  those 
dates?"  These  questions  were  ruled  out  by  the  trial 
court  on  the  ground  that  they  called  for  transactions  or 
communications  between  the  deceased  and  the  party. 
Plaintiff  then  made  the  general  offer  to  prove  by  himself,  as 
a  witness,  ''that  the  time  spent  upon  those  books  between 
June  1,  1879,  and  September  1,  1881,  amounted  in  all  to 
about  one  year,  and  that  its  value  was  in  the  neighborhood 
of  $1,500,"  which  was  also  refused  on  the  same  grounds. 
The  court  say:  "There  can  be  no  question  of  the  compe- 
tency of  this  evidence.  *  *  *  The  statute  is  not  bos- 
tile  to  the  proof  of  all  just  claims  against  estates.  It  was 
made  to  protect  estates  from  claims  depending  upon  per- 
sonal transactions  or  communications  between  the  claim- 
ants and  the  deceased,  established  by  the  testimony  of  the 
claimants  in  the  absence  of  the  testimony  of  the  deceased 
to  controvert  it."  In  the  case  of  Daniels  v.  Foster^  26  Wis., 
686,  the  defendant  introduced  a  letter  to  himself,  purport- 
ing to  have  been  written  by  plaintiff's  testator,  acknowl- 
edging the  payment  of  the  mortgage  sued  upon,  and  stat- 
ing that  he  had  made  a  discharge,  which  he  would  forward, 
etc.,  which  letter  defendant  stated  he  had  received  in  the 
mail  from  the  testator.  The  court  say:  "The  case  does 
not  seem  to  come  within  the  letter  of  the  statute,  and  yet 
the  communication  was  in  some  sense  personal.  But  the 
personal  transaction  or  communication  of  the  statute,  no 
doubt,  means  a  transaction  or  communication  face  to  face, 
or  by  the  parties  in  the  actual  hearing  and  presence  of 
each  other.  In  every  such  case  the  statute  excludes  the 
testimony  of  the  living  party,  upon  the  obviously  wise  and 
just  ground  that  his  adversary,  whose  cause  of  action  or 
defense  survives,  and  who  was  possessed  of  equal  knowl- 
edge, and  equally  capable  of  testifying  to  what  the  trans- 
action or  communication  really  was,  has  been  removed  by 
death,  and  so  cannot  confront  the  survivor,  or  give  his 
version  of  the  affair,  or  expose  the  ommissions,  mistakes, 
or  perhaps  falsehoods,  of  such  survivor.  *  *  *  The 
law  has,  therefore,  wisely  excluded  him."  In  Stewart  v. 
Stewart,  41   Wis.,  624,  the  court  held  that:   "Though  the 
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grantees  in  a  deed,  after  the  death  of  their  grantor,  are 
not  competent  witnesses  in  their  own  behalf  to  prove  any 
personal  transaction  or  communication  had  between  them 
and  the  deceased  grantor,  and  cannot  testify  that  he  de- 
livered the  deed  to  them,  nor  state  any  conversation  be- 
tween him  and  themselves  thereto,  yet  they  may  testify  to 
other  facts  which  have  a  bearing  upon  the  question  of  de- 
livery (as  that  the  deed  was  in  their  possession  or  under 
their  control  from  the  day  of  its  date  until  they  placed  it 
on  record;)  and  the  refusal  to  permit  such  testimony  in 
this  case  was  error." 

Fouse  is  a  competent  witness  in  his  own  behalf,  under 
section  23,  chapter  130,  of  the  Code,  in  this  case,  except 
only  *'in  regard  to  any  personal  transaction  or  communi- 
cation between  himself  and  the  deceased."  The  contract 
of  June  25  and  September  26,  1892,  which  was  the  only 
personal  communication  or  transaction  between  them  prior 
to  the  time  that  Fouse  quit  work  on  the  building,  was  com- 
plete in  itself,  and  was  on  record.  And  what  Fouse  might 
testify  to  as  to  furnishing  labor  on  or  material  for  the 
building  could  in  no  possible  way  tend  to  prove  what  the 
transaction  was  between  them.  I  do  not  feel  that  I  could 
go  so  far  as  the  court  went  in  Be/den  v.  ScoU^  supra^  which 
was  a  case  quite  similar  to  that  of  Owens  v.  Owens^  supra^ 
in  which  it  is  held  "that  the  circuit  court  erred  in  permit- 
ting the  plaintiff  to  testify  as  a  witness  in  her  own  behalf 
as  to  her  work  and  labor  and  services  rendered  for  the  de- 
ceased, and  what  things  she  did  in  and  about  the  work  and 
labor  she  claimed  to  have  performed  for  the  deceased  in 
his  lifetime,  whilst  she  lived  with  him,  and  had  taken 
charge  of  the  household  affairs  of  the  deceased,  and  had 
sold  produce  and  bought  provisions  for  the  house  with 
such  produce,  and  had  nursed  deceased  in  his  sickness." 
Syl.  point  1.  In  Page  v.  Danaher^  43  Wis.,  221  (Syl.  point 
2):  "In  an  action  by  executors  upon  a  note  alleged  to  have 
been  executed  and  delivered  by  defendants  to  plaintiffs' 
testator,  and  in  which  he  is  named  as  payee,  but  which  de- 
fendants allege  to  have  been  altered  after  execution,  one 
of  the  defendants,  as  a  witness  for  the  defense,  might 
properly  be  asked  when  and  with  what  ink  he  signed  the 
note,  whether  he  struck  out  words  in  the  printed  form 
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which  appeared  to  have  been  stricken  out,  and  other  ques- 
tions which  did  not  call  for  any  transaction  or  communica- 
tion had  by  defendants  with  such  testator  personall3^" 

Appellant  Fred  Fouse  was  not  a  party  to  the  contract  of 
Aug-ust  10,  1893,  between  Herman  Fouse  and  Gilfillan,  and 
was  not  bound  by^  the  award;  but  he  seems  to  have  made 
no  claim  for  any  amount  beyond  what,  on  a  fair  settlement 
appears  to  be  due  to  Herman,  and  only  claims  that  in  his 
bill.  He  contested  no  payments  made  to  Herman  after 
the  contract  of  assigfnment  made  on  December  12,  1892; 
and,  under  all  the  circumstances  of  this  case,  he  should 
not  recover  anything-  more  than  the  amount  found  to  be 
due  to  Herman  on  his  contract  with  the  Gilfillans,  the  sum 
of  one  thousand  two  hundred  and  fiftv-six  dollars  and  two 
cents  as  found  by  Commissioner  Jackson. 

The  court  erred  in  sustaining-  appellees'  eighth  excep- 
tion to  the  commissioner's  report,  and  in  finding  that  the 
contract  of  June  25  and  September  2b,  1892,  created  no 
lien  or  charge  upon  the  property,  and  that  appellee 
Hughes,  when  he  purchased  the  property,  took  it  free  of 
liens  or  other  liability  arising  out  of  said  contract,  and  in 
dismissing  the  bill  as  to  said  Hug-hes,  and  giving- judg-ment 
for  costs.  Said  decree  of  November  27,  1896,  is  reversed 
and  set  aside,  and  the  case  remanded,  with  directions  to 
the  circuit  court  to  decree  to  appellants  the  said  sum  of 
one  thousand  two  hundred  and  fifty-six  dollars  and  two 
cents,  with  interest  from  August  10,  1893,  and  that  provis- 
ion be  made  in  said  decree  for  sale  of  the  property  to  satis- 
fy the  same,  unless  the  same  shall  be  paid  by  a  day  to  be 
named  in  said  decree;  and  this  cause  is  remanded  to  the 
circuit  court  of  Wood  County  for  further  proceedings  to 
be  had  therein  accordingly. 

Reversed, 
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1.  Insurance — Policy — Contracts — Locus  Contractus . 

Where  application  is  sent  by  an  applicant  or  his  ajjent  from 
one  state  to  an  insurance  company  of  another,  and  there  accepted, 
and  a  policy  of  insurance  is  there  issued,  it  is  a  contract  of  the 
of  the  state  where  issued,     (p.  239). 

2.  Contracts — Locus  Contractus— Acceptance. 

Generally,  the  place  of  the  acceptance  of  a  proposal  is  the 
place  of  contract,      (p.  240) . 

3.     CoffTKACTS— Delivery— Postoffice. 

A  deposit  of  a  contract  in  a  post  office  addressed  to  the  party 
to  whom  it  is  to  be  delivered  is  a  delivery  at  the  pwst  office, 
(p.  240). 

4.  Payment — Debtor— Creditor. 

A  debtor  must  seek  his  creditor  to  pay  him,  unless  the  creditor 
be  out  of  the  State,     (p.  241). 

5.  Insurance— /b/2V>' — Contracts — Locus  Contractus. 

If  a  policy  of  insurance  provides  that  it  shall  not  be  valid 
until  countersigned  by  its  ag-ent  at  a  certain  place,  it  is  a  con- 
tract of  the  state  where  so  countersig^ned.     (p.  240). 

6.  Insurance — Policy — Limitation  of  Action— -  Waiver— Estoppel. 

Where  a  policy  of  insurance  provides  that  suit  must  be 
brought  upon  it  within  six  months  after  loss  by  fire,  and  there  is 
a  promise  by  the  company,  within  the  six  months,  to  pay  the 
policy,  and  the  whole  period  runs  out  before  the  company  refuses 
to  pay,  such  promise  is  a  waiver  of  the  limitation,  and  estops 
the  company  from  pleading-  it,  and  is  not  a  mere  suspension  of 
time  from  the  promise  until  the  refusal  to  pay.     (p.  242). 
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Error  to  Circuit  Court,  Ohio  County. 
Action  by  C.  F.  Galloway  ag-ainst  the  Standard  Fire  In- 
surance Company.     Judgment  for  defendant,  and  plaintiff 

brings  error. 

Reversed. 

White  &  Allen,  for  plaintiff  in  error. 
W.  P.  Hubbard,  for  defendant  in  error. 

Brannon,  President: 

This  is  an  action  by  Galloway  ag-ainst  the  Standard  Fire 
Insurance  Company  to  recover  for  a  loss  by  fire  of  a  stock 
of  goods  insured  by  a  policy  issued  by  the  company,  re- 
sulting in  a  finding  by  the  court  trying  the  case  in  lieu  of 
a  jury  in  favor  of  defendant,  and  judgement  for  it.  The 
plaintiff  sued  out  a  writ  of  error.  The  policy  contained  a 
clause  that  no  suit  upon  it  should  be  sustained  unless  com- 
menced within  six  months  after  the  fire,  and  the  company 
pleaded  this  contractual  limitation  in  bar  of  the  action 
and  the  plaintiff  tendered  three  replications,  which  were 
rejected.  The  case  turns  upon  whether  the  circuit  court 
was  right  in  the  rejection  of  those  replications.  Only 
two  of  them  need  be  considered,  Nos.  2  and  4. 

Replication  No  2  seeks  to  meet  the  plea  of  limitation  by 
stating  that  the  policy  was  made  in  the  state  of  Virginia; 
that  it  was  countersigned  at  Wheeling,  W.  Va.,  but  not 
then  completed  by  delivery,  but  was  later  delivered  to 
Rice,  an  insurance  broker  of  Richmond,  Va.,  and  by  him 
delivered  to  Hutton,  an  insurance  agent  at  Warrenton, 
Va.,  and  was  by  him  delivered  to  Galloway  at  Warrenton, 
and  that  it  thus  was  a  completed  Virginia  contract  for  in- 
surance of  property  situated  in  Virginia,  and  to  be  per- 
formed in  Virginia;  and  that  the  company  was  not  a  cor- 
poration created  by  Virginia;  and  that  certain  statutes  of 
Virginia,  specified,  prohibited  foreign  corporations  from 
doing  business  there  without  complying  with  certain  reg- 
ulations, one  being  the  appointment  of  an  agent  upon  whom 
process  might  be  served,  and  that  this  the  defendant  had 
not  done;  and  that,  because  there  was  no  such  agent,  the 
plaintiff  was  prevented  from  suing  within  the  six  months. 
This  replication  would  maintain  that,  the  policy  being  a 
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contract  made  in  Virg-inia,  its  statute  law  requiring-  the 
appointment  of  such  ag-ent  became  a  part  of  the  contract, 
as  if  inserted  therein, — just  as  much  a  part  of  the  policy 
as  if  it  had  in  words  said  that  the  six  months  limitation 
should  apply  only  **in  case  the  company  shall  appoint,  as 
required  by  the  law  of  Virg-inia,  an  agent  to  accept  service 
therein  of  process  in  actions  against  it."  This  raises  the 
question  whether  the  policy  is  a  Virginia  or  West  Virginia 
contract,  for,  if  not  a  Virginia  contract,  very  plainly  the 
Virginia  statute  cannot  be  an  element  in  it.  I  think,  for 
several  reasons,  it  is  a  West  Virginia  contract.  May,  Ins. 
§  66,  says:  "It  follows,  from  the  rule  that  the  contract  is 
completed  when  the  proposal  of  the  one  party  has  been 
accepted  by  the  other,  that  the  place  of  contract  is  the 
place  of  acceptance.  If  an  agent,  resident  in  one  state, 
of  an  insurance  company,  resident  in  another,  forwards 
the  requisite  papers  to  the  home  office,  and  a  policy  is  is- 
sued, and  mailed  directly  to  the  applicant,  the  contract 
is  a  contract  made  in  the  state  where  the  home  office  is 
situated;  and,  since  the  acceptance  is  the  term  of  comple- 
tion, it  would  seem  that  a  transmission  of  the  policy  by 
mail  to  the  agent,  to  be  delivered  by  him  to  the  applicant, 
would  have  the  like  effect."  See  2  Pars.  Cont.,  582.  And 
3  Am.  &  Eng.  Enc.  Law,  551,  says  that  the  general  rule  is 
"the  place  of  the  contract  of  insurance  is  the  place  where 
it  was  accepted."  Tested  by  this  law,  when  the  proposal, 
if  forwarded  by  an  agent  of  the  company,  resident  in  Vir- 
ginia, was  accepted  at  the  home  office,  and  a  policy  issued 
and  mailed  to  the  agent  in  Virginia,  to  be  delivered  by  him 
to  the  applicant,  it  would  be  a  West  Virginia  contract, 
because  the  acceptance  was  there;  but,  to  make  this 
stronger,  we  may  eliminate  the  consideration  that  the 
policy  was  sent  to  a  Virginia  agent  of  the  company,  to  be 
delivered  in  Virginia  to  the  insured  party,  as  this  replica- 
tion does  not  aver  that  Rice  or  Hutton  was  agent  of  said 
company,  and  the  policy  has  a  clause  declaring  him  not  an 
agent  of  the  company,  and  the  policy  is  a  part  of  the  declar- 
ation; and  thus  we  have  simply  the  case  of  some  one  as 
plaintiff's  agent  sending  to  the  Wheeling  home  office  an 
application,  and  its  acceptance  there,  and  the  issuance 
there  of  a  policy,  and  its  delivery  to  the  applicant's  agent 
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in  Richmond,  which,  under  above  law,  makes  it  a  West 
Virg-inia  contract.  The  place  of  acceptance,  not  delivery, 
decides  where  the  contract  is  made,  as  a  g-eneral  rule. 
And,  if  delivery  were  important,  a  delivery  to  the  mail, 
addressed  to  the  applicant  or  his  agent,  would  be  the 
final  delivery.  2  Pars.  Cont.,  582;  Hartford  Slcam-Boilcr 
Inspection  &  Insurance  Co,^  v.  Lasher  Stocking  Co.^  (Vt.) 
29  Atl.,  629;  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  202,  note  1. 
Nothing-  more  remained  to  be  done  to  complete  the  contract. 
By  delivery  to  the  mail,  the  company,  in  effect,  delivered 
it  to  a  third  party  to  be  delivered  to  the  insured,  and  lost 
control  over  it.  An  excellent  discussion  of  this  subject  is 
that  by  Justice  Clifford.  Desmazes  v.  Insurance  Co.^  (U. 
S.  Cir.  Ct.,  Mass.)  7  Fed.  Cas.,  529.  That  it  was  com- 
pletely signed  and  countersigned  by  the  officers  at  Wheel- 
ing is  recited  in  the  policy.  So  it  is,  under  the  facts  and 
law,  a  West  Virginia  contract.  But,  to  make  this  plainer, 
it  declares  that  it  should  '*not  be  valid  until  countersigned 
by  the  duly-authorized  agent  of  the  company  at  Wheeling, 
W.  Va."  It  shows  that  it  was  countersigned  there.  It 
then  was  completed  and  took  effect.  Judge  Anderson,  in 
Insurance  Co,  v.  Warwick,  20  Grat.,  628,  says  this  shows  it 
to  be  a  contract  where  countersigned.  The  place  of  the 
performance  of  the  final  act,  which  is  to  give  effect  to  the 
contract  bv  its  own  word,  is  conclusive  to  show  where  the 
contract  was  made.  A  policy  of  insurance  declared  that 
the  contract  *'shall  not  take  effect  until  the  first  premium 
shall  have  been  paid."  It  was  held  to  be  a  Missouri  con- 
tract, though  signed  by  the  company  in  New  York,  be- 
cause the  payment  of  premium  was  in  Missouri.  Assur- 
ance Co.  V.  Clements,  140  U.  S.,-226,  (11  Sup.  Ct.  822.)  A 
policy  issued  by  a  company  in  New  York,  and  there  signed, 
but  not  to  be  valid  until  countersigned  by  an  agent  in 
Massachusetts,  was  held  a  Massachusetts  contract.  Hecb^ 
ner  v.  Insurance  Co,,  10  Gray,  131.  Same  doctrine,  3  Am. 
&L  Eng.  Enc.  Law,  (1st  Ed.)  551.  These  principles  are 
fully  stated  in  Ford  v.  Insurance  Co.,  99  Am.  Dec,  663, 
668.  But  if  it  were  a  Virginia  policy,  what  then?  The 
law  requiring  an  agent's  appointment  would  not  be  a  part 
of  it,  because  it  is  a  law  unto  itself,  prescribing  its  own 
limitation,  and  contains  no  exception  based  on  failure  to 
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appoint  an  agent.  It  is  settled  that  where  a  contract  fixes 
a  shorter  limitation  than  that  of  the  general  law,  the  ex- 
ceptions in  the  general  statute  of  limitations  do  not  apply, 
because  the  rights  of  the  parties  are  tested  by  the  contract; 
and,  as  it  relieves  them  from  the  general  law,  it  relieves 
from  its  exceptions.  Wilkinson  v.  Insurance  Co.,  72  N. 
Y.,  499;  McElroy  v.  Insurance  Co.,  48  Kan.,  200,  (29  Pac, 
478);  Riddlesbarger  v.  Insurance  Co.,  7  Wall.  386;  2.  May, 
Ins.  §  483.  And  again,  if  a  Virginia  contract,  and  the 
statute  a  part  of  it,  it  seems  to  me  that  the  statute  could 
only  apply  to  a  suit  in  Virginia.  What  has  it  to  do  with  a 
suit  in  West  Virginia?  If  the  policy  had  in  words  said 
that  suit  should  be  within  six  months,  ^^unless  the  com- 
pany fail  to  appoint  an  agent  in  Virginia,"  how  could  it  af- 
fect a  suit  here?  So  I  conclude  that  the  Virginia  statute 
has  no  relation  to  this  suit,  and  replication  2,  setting  it  up 
as  an  excuse  for  not  sooner  suing,  sets  up  immaterial,  ir- 
relevant matter,  and  is  no  answer  to  the  plea  of  contract 
limitation.  The  facts  which  it  states  make  the  policy  a 
West  Virginia  policy,  and  exclude  the  introduction  of  the 
Virginia  statute.  As  suit  could  be  brought  in  West  Vir- 
ginia, what  excuse  is  there  for  not  suing  here?  If,  how- 
ever, we  could  say  that  replication  shows  a  Virginia  con- 
tract, it  would  be  bad,  because  the  declaration  files  the 
policy,  which  shows  itself  on  its  face  to  be  a  West  Virginia 
contract,  and  the  replication  showing  a  Virginia  contract 
would  be  in  conflict  with  the  declaration,  and  be  a  depart- 
ure in  pleading,  and  bad  under  the  law  of  pleading  for- 
bidding departure.     6  Enc.  PI.  &  Prac,  460. 

The  policy  does  not  say  payment  of  loss  was  to  be  at 
any  particular  place.  Therefore,  it  is  to  be  where  the 
policy  issued.  3  Am.  &  Eng.  Enc.  Law,  446;  2  Pars. 
Cont.,  583.  It  is  urged  that  the  debtor  must  seek  and  pay 
his  creditor,  and,  as  the  insured  party  lived  in  Virginia, 
therefore  it  is  a  Virginia  contract.  I  think  ttfis  Court  has 
in  some  opinion  held  that  the  duty  of  a  debtor  to  seek  his 
creditor  to  pay  him  does  not  call  the  debtor  to  go  out  of 
the  State,  and  I  find  the  law  so  stated  in  King  v.  Finch,  60 
Ind.,  423,  and  in  LiUell  \.  Nichols'  Adm'r,  Hardin,  66. 
But  this  does  not  seem  to  test  the  question  of  the  place  of 
the  making  of  the  contract.     If  a  contract  be  made  be- 
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tween  parties,  and  the  creditor  should  move  to  Maryland 
afterwards,  would  that  make  it  a  Maryland  contract? 

Replication  4:  It  states  that  the  goods  insured  by  the 
policy  sued  upon  were  also  insured  in  the  Wytheville  In- 
surance &  Banking-  Company  and  the  Petersburg- Saving-  & 
Insurance  Company,  and  that,  after  the  fire,  agents  of  the 
three  companies  met,  and  sought  to  compromise  the  claims 
of  plaintiff,  and  made  an  offer,  which  plaintiff  rejected;  and 
that  afterwards,  before  the  expiration  of  the  six  months, 
the  defendant  company  promised  him  to  pay  him  the  full 
sum  stipulated  in  the  policy  without  suit,in  case  the  Peters- 
burg Company  would  pay  him  the  full  amount  of  its  policy, 
on  which  promise  he  relied;  and  that  the  Petersburg  Com- 
pany did  pay  him  the  amount  of  its  policy,  but  the  defend- 
ant refused  to  pay  the  amount  of  its  policy,  and  did  not, 
until  long  after  the  expiration  of  said  six  months  named 
in  its  policy  as  a  contract  limitation,  refuse  to  pay  or  de- 
cline to  do  so,  and  did  not  notify  him  of  any  purpose  not  to 
pay.  The  circuit  court  rejected  this  replication,  because 
it  failed  to  show  the  date  when  the  promise  to  pay  ceased; 
that  is,  when  the  company  notified  plaintiff  that  it  would 
not  pay.  This  replication,  as  counsel  for  the  company 
concedes,  alleges  that  during  the  whole  of  the  six  months 
the  company  was  promising  to  pay,  and  did  not  refuse  to 
do  so  until  after  that  period,  and  then  did  refuse.  Then 
the  position  of  the  circuit  court  is  not  that  the  date  of  the 
refusal  to  pay  must  be  given,  so  we  may  see  if  a  part  of 
the  six  months  remained  which  would  afford  a  reasonable 
time  for  suit  before  its  expiration,  as  held  in  Steels.  Insur- 
ance Co.y  47  Fed.,  863.  But  even  if  the  whole  six  months 
had  gone  before  a  refusal  to  pay,  the  promise  to  pay 
would  be  no  waiver  of  the  limitation,  but  suit  might  be, 
and  must  be,  brought  within  six  months  after  refusal  to 
pay,  not  later,  and  that  the  date  of  refusal  should  appear 
if  suit  was  in  six  months  thereafter,  This  depends  upon 
whether  the  promise  of  payment  is  a  waiver  of  the  clause 
of  limitation,  eliminating  it  thereafter  from  the  policy, 
and  estopping  the  company  from  pleading  it,  or  merely 
operates  to  suspend  the  running  of  time  under  it,  so  long 
as  the  promise  lasts  until  refusal  to  comply  with  it.  Now, 
whether  such  promise  continuing  unexecuted  for  a  time, 


W.  Va.]    Galloway  v.  Standard  Fire  Ins.  Co.  243 

and  then  ended  by  a  refusal  to  perform  it,  leaving-  a  part 
of  the  period  reasonably  sufficient  for  suit,  would  be  a 
waiver  of  the  clause,  or  merely  suspend  it  from  the  prom- 
ise to  the  refusal  to  fulfill  it,  I  need  not — do  not — say.  I 
do  say,  however,  that  where  such  promise  stands  for  the 
whole  period  of  the  limitation,  it  is  not  a  mere  suspension, 
but  a  waiver  of  the  clause  of  limitation.  The  mere  pen- 
dency of  negfotiations  for  settlement  is  no  waiver.  McFar- 
land  v.  Insurance  Co,^  6  W.  Va.,  425,  But  a  promise  to 
pay  ends  controversy,  and  by  it  the  company  says:  "You 
need  not  sue  at  all.  I  will  pay  without  suit."  It  admits 
of  no  other  interpretation.  Thompson  v.  Insurance  Co,y  136 
U.  S.,  287,  (10  Sup.  Ct.  1019,)  held  that  a  promise  to  pay 
was  a  waiver,  and  barred  the  company  from  this  defense. 
The  court  went  further,  saying  that  conduct  of  the  com- 
pany inspiring  a  hope  and  expectation  on  the  part 
of  the  insured  party  that  the  loss  would  be  amicably 
adjusted  would  operate  as  such  waiver  and  estoppel.  The 
court  held  it  an  estoppel  agfainst  the  plea,  not  a  mere  sus- 
pension. It  said  delay  to  sue  would,  in  such  case,  be  at- 
tributable to  the  company.  It  said  the  waiver  need  not 
be  in  writing.  Assurances  of  settlement,  which  reason- 
ably throw  the  insured  party  oflf  his  g-uard,  and  lull  him 
into  security,  will  waive  the  limitation  clause,  and  bar  its 
use  by  the  insurance  company.  Insurance  Co,  v.  Peck^  133 
111.,  220,  (24  N.  E.  538);  Bonnert  v.  Insurance  Co.,  129  Pa. 
St.,  558,  (18  Atl.  552);  Insurance  Co.  v.  McGregor,  63  Tex., 
Z^9\Btshv.  Insurance  Co.,  69  Iowa,  184,  (28  N.  W.  553); 
Martin  v.  Insurance  Co.,  44  N.  J,  Law,  485;  2  May  Ins.  § 
488;  Banking  Co.  v.  Myer,  93  111.,  271,  holds  a  promise  to 
pay  a  waiver.  We  must  remember  that  this  clause  is  for 
the  benefit  of  the  company,  inserted  by  it  to  limit  the 
period  for  suit  shorter  than  the  general  law,  and  it  would 
be  unjust  to  allow  it  by  its  action  to  cause  delay  in  suit, 
and  then  plead  this  clause.  Being  for  its  benefit,  it  may 
waive  it.  In  determining  whether  such  promise  of  pay- 
ment is  a  waiver  or  a  mere  suspension  of  running-  of  time, 
we  must  reflect  that  the  limitation  clause  is  only  a  matter 
of  contract,  not  like  the  statute  of  limitations.  It  either 
operates  or  is  entirely  gone  by  reason  of  waiver.  The 
statutory  limitation  fixes  a  period  as  a  bar,  and  then  says 
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that  when  there  is  obstruction  to  the  prosecution  of  the 
suit  by  absence  or  other  cause  the  time  of  the  obstruction 
does  not  count.  The  running-  of  time  stops  for  a  time  and 
then  begfins  again, — opens  and  expands, — because  the 
statue  says  so;  but  not  so  with  the  contractual  limitation. 
Semmes  v>  Insur..7ice  Co.^  13  Wall.,  158.  But  cases  cited 
above  treat  the  promise  as  a  waiver  of  the  clause,  not  a 
mere  suspension. 

After  finishing  this  opinion,  I  meet  with  the  case  of  In- 
surance Co.  V.  Baker,  153  111.,  240,  (38  N.  E.  627),  meet- 
ing the  point  squarely,  holding  that  '*hopes  of  payment 
held  out  to  a  plaintiff  by  an  insurance  company  as  an  in- 
ducement not  to  sue  within  the  time  limited  in  the  policy 
operate  as  a  waiver  of  the  limitation  clause,"  and  that, 
"when  once  so  waived,  the  clause  will  not,  after  any  sub- 
stantial part  of  the  time  is  lost,  be  revived  by  a  statement 
to  the  insured  that  the  company  is  insolvent,  and  he  can 
make  nothing  by  suit,"  and  that  *'aftef  such  waiver  the 
case  rests  upon  the  regular  statutory  limitation."  Of 
couse,  if  a  lapse  of  part  of  the  six  months  would  be  a 
waiver,  all  of  it  would.  The  leaning  of  the  opinion  is  that 
it  is  a  waiver  regardless  of  time. 

It  is  proper  that  I  should  allude  to  cases  cited  in  the  cir- 
cuit court's  opinion  to  sustain  the  contention  that  such 
promise  only  a  suspension  of  time.  Black  v.  Insurance  Co., 
31  Wis,.  74,  seems  to  hold  it  a  suspension.  Steel  v.  Insur- 
afice  Co.,  47  Fed.,  863,  was  where  there  were  assurances 
of  settlement  for  a  time,  but  then  repudiated,  and  seven 
months  remained  before  the  end  of  the  period  for  suit, 
which  the  court  held  a  reasonable  time  for  suit.  It  ad- 
mitted that,  if  all  the  time  had  gone,  it  would  prevent  the 
company  from  pleading  the  limitation.  Bartium  v.  Insur- 
ance Co.,  97  N.  Y.,  188,  not  in  point.  There  were  proofs  of 
loss,  then  negotiations  as  to  amended  proofs,  and  under 
all  the  cases  the  contract  limitation  could  not  start  till 
proof  or  loss  of  time  thereafter  given  for  payment,  and 
the  court  held  that  cause  of  action  did  not  accrue  until 
close  of  negotiations  for  amended  proofs.  It  did  not  hold 
that  promise  of  payment,  after  accrual  of  action,  and  with- 
in the  period,  would  be  a  mere  suspension.  Insurance  Co. 
v.  Fish,  71  m.,  621,  does  not  decide  this  point.     It  decides 
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that,  pending-  negotiations,  suit  need  not  be  brought;  thus 
sustaining  the  proposition  that  conduct  indicating  adjust- 
ment will  be  a  waiver,  rather  than  holding  it  a  mere  sus- 
pension. It  c\ie&  Insurance  Co.  v.  Chestnut^  SO  111.,  116, 
which  holds  that  an  adjustment  and  promise  to  pay  would 
waive  the  limitation  clause, — an  authority  to  sustain  me. 
And  it  cites  a  case  in  25  111.,  466  {Insurance  Co.  v.  Whtte- 
htll)^  holding  the  same.  So  the  71  111.,  case  is  no  authority 
on  the  point,  and,  if  it  were,  is  overborne  by  older  and 
later  Illinois  decisions. 

By  reason  of  the  rejection  of  replication  4,  we  reverse 
and  remand  for  further  proceedings. 

Reverse. 


CHARLESTON. 


Harris  z\  Elliott.  %    ^ 


Submitted  June  9,  1898— Decided  November  19,  1898.      ^     fja 

1.  Specific  Peformance — Oral  Contract — Evidence — Sale  of  Land, 

The  evidence  must  be  clear,  full,  and  free  from  suspicion  to  en- 
able a  court  of  equity  to  enforce  an  oral  contract  for  the  sale  of 
land.     (p.  248). 

2.  R  E8ULTING  Trust —  Title— Equity— ^Payment 

To  raise  a  resulting  trust  for  one  paying-  purchase  money  for 
land  when  title  is  taken  in  the  name  of  another,  the  trust  must 
arise  from  equity  principles,  at  the  moment  title  passes,  and  no 
subsequent  payment  will  create  it;  nor  will  a  subsequent  agree- 
ment by  the  party  holding  title  to  hold  in  trust  raise  such  trust. 
(p.  249). 
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3.  Resulting  Trust — In  Loco  Parentis — Loan, 

A  resulting"  trust  will  not  arise  in  favor  of  one  paying  for  land 
conveyed  to  another,  if  that  other  be  wife  or  son  or  other  person  as 
to  whom  the  one  paying  voluntarily  places  himself  in  loco  paren- 
tis in  the  transaction.  A  resulting*  trust  will  not  arise  in  favor 
of  one  paying  for  land  conveyed  to  another  where  such  payment 
is  only  a  loan  to  such  other  person,     (pp.  249,  250). 

4.  Resulting  Trust — Subrogation — Lien, 

Where  it  appears  clearly  that,  in  paying-  for  land  by  one  with 
conveyance  to  another,  the  party  paying  intended  to  make  a  g'ift 
or  confer  a  benefit,  no  resulting  trust  arises  in  his  favor.  To 
warrant  subrogation  in  favor  of  one  paying  a  debt  as  surety  or 
otherwise,  the  debt  paid  must  have  been  a  lien  on  the  land, 
(p.  250). 

5.  Suit  to  Charge  IjX^d— Fraudulent  Purchaser — Decree — Costs. 

In  a  suit  to  charge  land  in  the  hands  of  a  fraudulent  pur- 
chaser with  money,  he  yet  holding  the  land,  that  must  be  sub- 
jected; and  there  cannot  be  a  personal  decree  against  him  for  the 
money,  though  there  may  be  for  costs,  if  the  land  does  not  pay  the 
money  and  costs.  If  he  has  sold,  he  may  be  charged  with  the 
proceeds,     (p.  250). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  Jasper  W.  Harris  ag-ainst  James  B.  Elliott  and 

Creed  C.  Harris.     From  the  decree,  defendants  appeal  and 

J.  W.  Harris  cross-assigns  error. 

Reversed, 

Samuel  V.  Woods,  for  appellant. 

Dayton  &  Dayton  and  Fred  O.  Blue,  for  appellee. 

Brannon,  President: 

Jasper  W.  Harris  filed  a  bill  in  equity  in  the  Circuit 
Court  of  Barbour  County  against  Creed  C.  Harris  and 
James  B.  Elliott,  alleging  that  Elliott  had  sold  and  con- 
veyed to  one  Wolf  a  lot  in  Meadowville;  that  Wolf  sold  it  to 
Jasper  W.  and  Creed  C.  Harris,  and  as  the  deed  from  El- 
liott to  Wolf  had  been  lost,  Wolf  and  Elliott  joined  in  con- 
veying it  to  Creed  C.  Harris,  for  their  joint  benefit,  how- 
ever; that  they  were  to  pay  Wolf  two  hundred  and  five  dol- 
lars for  the  lot,  of  which  Jasper  had  paid  ninety-five  dol- 
lars, and  they  executed  their  two  joint  notes  for  part  of  the 
balance,  except  about  five  dollars.  The  ninety-five  dol- 
lars was  paid  in  a  note  of  both  Harrises  under  an  arrange- 
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ment  with  Wolf  to  Knotts,  which  was  later  paid  by  Jasper. 
Jasper  paid  also  thirty-eig"ht  dollars  and  forty-eigfht  cents 
on  this  purchase-money  debt.  He  paid,  in  all,  it  seems, 
one  hundred  and  thirty-four  dollars  and  seventy-six  cents. 
Afterwards,  Creed  sold  and  conveyed  to  Elliott  this  lot,  he 
paying"  for  it  by  discharging  a  balance  of  purchase  money 
yet  due  him  under  said  Harris  notes,  and  a  note  for  store 
bill  g'iven  him  by  Creed  Harris,  and  some  money.  The 
bill  charg'ed  that  Elliott,  when  he  took  the  conveyance 
from  Creed  Harris,  knew  that  Jasper  Harris  was  a  joint 
owner  with  Creed  Harris,  and  knew  of  the  rights  of  Jas- 
per under  his  payment  of  part  of  the  purchase  money. 
The  bill  also  stated  that  some  time  after  the  conveyance  to 
Creed  Harris  from  Wolf  and  Elliott,  under  which  Creed 
was  in  possession,  Creed  moved  to  Tucker  County, 
agreeing  with  Jasper  that,  if  he  would  pay  the  balance  of 
purchase  money  due  Elliott,  he  mig-ht  have  the  property, 
and  he  (Creed)  would  convey  to  Jasper  all  his  interest 
therein;  that  Creed  surrendered  possession  to  him,  and 
that  Elliott  knew  of  this  oral  contract  when  he  bought  of 
Creed.  The  bill  prayed  ,that  Elliott  be  held  as  trustee 
holding  legal  title  for  the  plaintiff,  and  that  he  be  either  re- 
quired to  convey  to  plaintiff,  or  that  the  lot  be  sold,  and 
out  of  its  proceeds  he  be  repaid  what  he  had  so  paid. 
A  decree  was  pronounced,  denying*  right  to  the  plaintiff 
to  have  a  conveyance  of  the  lot  itself  from  Elliott;  but  a  la- 
ter decree  declared  that  a  trust  existed  in  favor  of  Jasper 
W.  Harris  for  one  hundred  and  eig'hty-three  dollars  and 
twelve  cents,  to  repay  him  what  he  had  paid  and  subjecting 
the  lot  to  sale  therefor,  and  decreeing  the  same  as  a  per- 
sonal decree  against  Creed  C.  Harris  and  Elliott.  Jasper 
W.  Harris  cross-assigns  as  error  against  him  the 
decision  of  the  circuit  court  that  he  was  not  entitled  to  a 
conveyance  of  the  lot  itself.  The  theory  of  the  bill  is  that 
the  purchase  of  the  lot  was  by  the  two  Harrises  jointly.  It 
is  a  strong  circumstance  against  this  theory  that  the  deed 
was  made  to  Creed  alone,  especially  as  it  is  proven  that, 
when  Wolf,  Elliott,  and  the  two  Harrises  were  arranging 
for  the  execution  of  the  deed,  Jasper  distinctly  directed 
the  deed  to  be  made  to  Creed,  and  said  he  did  not  want  the 
property,  had  no  use  for  it;  that  Creed  wanted  it,  and  he 
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wanted  to  help  him,  as  it  would  make  a  g^ood  home  for  him; 
and  that  Creed  had  been  with  him  a  long-  time,  and  had 
been  a  good  boy;  that,  if  Creed  ever  got  able  to  pay  it  back, 
it  would  be  all  right,  and,  if  he  should  not,  it  would  be  all 
all  right.  This  is  a  reasonable  probability.  Jasper  was  a 
man  of  fifty-three,  of  some  means;  Creed  about  twenty- 
one,  his  nephew,  very  poor,  with  a  family,  who  had  made  his 
home  at  Jasper's  from  the  age  of  fourteen  years,  and  did  a 
good  deal  of  work  for  him.  Other  circumstances,  not  nec- 
essary for  detail  here,  negative  this  ground  for  relief.  In- 
deed Jasper  himself,  as  a  witness,  when  asked  whether  he 
claimed  the  lot  under  the  purchase  from  Wolf,  or  under  an 
oral  contract  with  Creed,  answered  that  he  claimed  it  un- 
der the  oral  contract;  and,  further,  his  counsel  lay  their 
argument  alone  on  that  oral  contract  for  a  conveyance  of 
the  property. 

Next,  as  to  that  oral  contract:  Jasper  says  that,  some 
time  after  the  deed  to  Creed,  Creed  moved  from  the  lot  to 
Tucker  County,  telling  Jasper  to  pay  the  purchase  money 
and  take  the  property,  and  he  would  convey  it  to  him.  He 
never  paid  it  all,  which  ten4s  to  negative  this  con- 
tract. But  Creed  denies  this  contract,  and  the  proof 
is  short  and  unconvincing  upon  it.  Courts,  with 
the  statute  requiring  writings  for  contracts  of  sale  of 
real  estate  staring  them  in  the  face,  should  be  very  slow 
to  apply  that  principle,  which  is  nothing  but  a  judicial  nul- 
lification of  that  statute,  known  as  *'part  performance." 
And  courts  are  slow  to  do  so.  If  I  could,  I  would  abolish, 
by  legislation,  the  doctrine  of  part  performance,  as  pro- 
ductive of  more  harm,  from  fraud  and  perjury  and  engen- 
dering of  litigation,  than  benefit,  from  its  defeating  fraud. 
Modern  English  judges  regret  its  introduction  into  equity 
law.  Some  of  our  states  reject  it.  At  any  rate,  courts 
should,  and  do,  require  proof  full  and  above  suspicion 
before  applying  it.  The  circuit  court,  upon  conflicting 
evidence,  found  against  the  plaintiff  as  to  this  claim  for  re- 
lief, and  we  cannot  reverse  for  this  cause. 

Next,  as  to  the  theory  expressed  by  the  circuit  court  as 
the  basis  for  its  decree;  that  is,  that  a  resulting  trust  exists 
in  favor  of  Jasper  W.  Harris,  not  for  the  lot  itself,  but  for 
repayment  of  money   paid   by  him   '*into  the  property," 
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"creating-  lien  upon  it:"  There  is  no  evidence  toshowthat 
Creed  Harris  took  title  upon  the  trust  to  pay  out  of  it  this 
money,  and  therefore  thereis  noexpress  trust  for  its  repay- 
ment. The  theory  of  the  circuit  court  does  not  claim  this. 
Whether  one  could  create  a  lien  on  land  by  taking*  title  on 
promise  to  pay  money  to  another  is  a  question  not  neces- 
sary to  answer.  If  a  grantor  were  to  convey  upon  such 
trust,  likely  so;  but  not  where  a  borrower  or  debtor  so 
promises.  2  Am.  Dig.  Eq.,  522.  The  payment  of  the 
purchase  money  by  a  stranger,  and  title  taken  in  the  name 
of  another,  raises  a  trust  called  a  '*resulting"  or  "con- 
structive" trust  in  equity  in  favor  of  that  stranger,  either 
in  toto  or  pro  tantOy  according  as  he  paid  for  the  land  in 
whole  or  in  part.  Deck  v.  Tahler,  41  W.  Va.,  332,  (23  S. 
E.  721);  Currcnce  v.  Ward,  43  W.  Va.,  368,  (27  S.  E.  329). 
But  this  trust  is  for  all  or  part  of  the  very  land  itself,  not  a 
lien  for  the  money.  Shaffer  v.  Petty,  30  W.  Va.,  348,  (4  S. 
E.  278).  Another  reason  against  such  resulting  trust  is 
that  what  money  Jasper  paid  he  paid  after  the  deed  to 
Creed;  as  it  is  a  rule  that  the  payment  which  is  to  raise  a 
resulting  trust  must  be  made  at  the  very  instant  the  title  is 
taken  by  the  alleged  trustee,  as  no  subsequent  payment, 
or  even  oral  agreement  for  such  trust,  will  raise  it.  No 
subsequent  application  of  the  money  of  the  third  person 
to  the  payment  of  the  purchase  will  create  such  trust. 
Smith  V.  Tiirley,  32  W.  Va.,  14,  (9  S.  E.  46);  1  Perry, 
Trusts,  §§  126,  133.  Another  fact  against  this  trust  is 
that,  as  above  stated,  Jasper  declared,  when  the  deed  to 
Creed  was  agreed  upon,  that  it  was  to  be  made  to  Creed, 
and  he  (Jasper)  would  help  him  to  pay  for  the  land,  as 
Creed  had  lived  at  his  home,  and  had  been  a  good  boy,  and, 
if  he  ever  got  able,  he  could  pay  it  back,  and,  if  not,  it 
would  be  all  right.  Creed  had  come  to  Jasper's  house 
when  a  small  boy,  and  lived  with  and  worked  for  the  latter, 
and  Jasper  was  as  a  parent,  being  his  uncle.  When  one 
pays  for  land,  and  the  title  is  made  to  a  stranger,  the  pre- 
sumption is  that  he  who  paid  intended  to  own;  but  if  the 
person  invested  with  title  is  a  wife,  son,  or  near  relative, 
or  one  to  whom  the  purchaser  has  placed  himself  /;/  loco 
parentis^  there  is  no  resulting  trust.  Creed  was  but  a 
nephew  to  Jasper,  and  I  concede  that  such   relationship 
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would  not  alone  repel  a  trust,  as  would  that  of  a  wife  or 
child;  but  it  is  the  particular  circumstances  of  this  case 
that  make  such  relationship  negative  a  trust,  as  Jasper^s 
having  largely  raised  Creed,  and  his  declarations  and  his 
directing  the  deed  to  be  made  to  Creed,  without  any  other 
explanation  of  not  himself  taking  an  interest  by  the  deed, 
and  his  declaration  that  he  did  not  need  the  land,  but 
wanted  it  for  a  home  for  Creed,  show  that  he  placed  him- 
self in  the  place  of  parent  to  Creed,  and  intended  to  confer 
a  benefit,  not  to  create  a  trust  for  himself.  All  the  cir- 
cumstances.in  law  repel  a  trust,  since  a  trust,  being  based 
on  a  mere  presumption  that  the  one  paying  for  property 
intended  to  own  it,  may  be  repelled  by  circumstances 
showing  a  contrary  intent.  1  Perry,  Trusts,  §§  139,  140, 
144;  Deck  V.  Tahler,  41  W.  Va.,  332,  (23  S.  E.  721).  When 
once  it  appears,  as  it  does  clearly  in  this  case,  that  no  re- 
sulting trust  was  intended  at  the  time,  but  that  a  benefit 
for  a  relative  was  designed,  the  party  cannot  afterwards 
recant  his  generosity  and  plead  a  trust;  for,  even  if  the 
donee  were  afterwards  to  admit  such  trust, — nay,  admit  it 
in  writing, — a  court  would  not  enforce,  without  fresh  con- 
sideration of  value.  1  Perry,  Trusts,  §  140.  Say  that 
Jasper  intended  a  loan;  then  he  must  treat  his  payment  as 
a  personal  loan.  It  is  no  trust  in  law.  1  Perry,  Trusts, 
§  133.  I  have  called  this  payment  a  gift  to  help  a  needy, 
poor  relative.  If  Jasper  did  not  owe  Creed,  we  can  fairly 
treat  it  so.  But  the  truth  is  Jasper  owed  Creed  for  work, 
as  the  evidence  shows;  and,  if  so,  Jasper  was  only  paying 
a  debt,  not  raising  a  trust.  Many  circumstances  repel  a 
trust.  It  must  not  be  thought  that  Jasper  can  get  relief 
on  the  idea  of  subrogation,  as  having  paid  purchase  money 
under  joint  notes  given  by  him  and  Creed,  for  no  lien  was 
retained  therefor.  Subrogation  only  places  the  party  pay- 
ing in  the  shoes  of  the  creditor, — gives  him  the  creditor's 
rights;  but  if  there  is  no  lien,  there  is  no  subrogation.  I 
cannot  find  any  warrant  for  the  decree. 

The  decree  is  erroneous  for  another  reason.  It  is  a  per- 
sonal decree  against  Creed  Harris  and  Elliott  for  the 
money  paid  by  Jasper  Harris.  If  even  Elliott  acquired 
the  property  from  Creed  in  fraud  of  Jasper's  rights,  Jas- 
per could  look  to  nothing  but  that  on  which  his  claim 
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rested, — the  property.  You  could  subject  that, and  Elliott 
could  relieve  it  by  payment;  but  you  must  give  him  right 
to  elect  to  yield  the  property  instead  of  paying,  and  not 
put  a  debt  on  him  he  never  agreed  to  pay.  Had  he  sold 
the  property,  and  pocketed  its  proceeds,  you  could  follow 
the  proceed  to  his  pockets,  not  otherwise.  Shoe  Co.  v. 
Haught,  41  W.  Va.,  275,  (23  S.  E.  553);  Ringold  v.  Suiter, 
35  W.  Va.,  186,  (13  S.  E.  46);  Hivion  v.  Ellis,  27  W.  Va., 
422. 

Reversed  and  Bill  Dismissed. 


CHARLESTON. 


Lauck  et  aL  v.  Logan. 


Submitted  June  17,  1898— Decided  November  23, 1898. 
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1.  Deed —  Will — Construction  of  Writing — Death  of  Maker, 

The  rule  of  construction  for  determining-  whether  an  instru- 
ment is  a  will  or  testamentary  paper  or  a  deed  is  that ,  if  it 
passes  a  present  interest,  though  the  rig-ht  to  possession  or  en- 
joyment does  not  accrue  till  the  death  of  the  maker,  it  is  a  deed 
or  contract,  but,  if  it  does  not  pass  any  interest  or  title  whatever 
till  his  death,  it  is  a  will  or  testamentary  paper,  not  a  valid  deed 
or  contract.  Section  5,  chapter  71,  Code  1891,  does  not  chang-e 
this  rule.     (p.  253). 

2.  Deed — Will — Construction  of  Writing — Intention  of  Maker. 

In  determining-  whether  an  instrument  is  testamentary  or  deed 
or  contract,  courts  do  not  allow  languag-e  peculiar  to  either  class 
of  instrument,  nor  even  the  belief  of  the  maker  as  to  the  charac- 
ter of  the  instrument,  nor  the  name  he  gives  it,  to  control  inflex- 
ibly  its  construction;  but,  giving  due  weight  to   these  circum- 
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stances,  courts  look  further,  and,  weighing-  all  the  circumstances 
surrounding  the  parties  and  attending  the  execution  of  the  in- 
strument, give  to  it  such  construction  as  will  effectuate  the  man- 
ifest intention  of  its  maker,     (p.  253). 

3.  Dked — Delivery  of  Deed — Vested  Remainder, 

An  instrument  in  form  and  name  a  deed  of  conveyance,  ac- 
knowledged as  such,  and  delivered  to  the  grantee,  whereby,  for 
consideration  of  five  dollars  and  love  and  affection,  the  grantors 
**do  grant  with  general  warranty"  a  tract  of  land  closing  with 
the  clause,  ''But  it  is  hereby  distinctly  understood  and  stipulated 
that  this  deed  shall  take  and  be  in  full  force  and  effect  i  mme- 
diately  after  the  said  William  Logan  shall  depart  this  life,  and 
not  sooner,'*  is  a  valid  deed,  not  a  testamentary  paper,  and  con  • 
fers  a  vested  remainder  on  the  grantee,  to  come  into  enjoyment  on 
William  Logan's  death,     (p.  255). 

4.  Livery  of  Seisin. 

Section  1,  chapter  116,  Code  Va.  1849,  taking  effect  1st  of  July, 
1850,  abolished  livery  of  seisin,    (p.  260). 

Appeal  from  Circuit  Court,  Wood  County. 
Bill  by  Sarah  E.  Lauck  and  Laura  L.  Downing  against 
L.  N.  Logan  and  others.     From  the  decree,  Logan  appeals. 

Reversed. 

Van  Winkle  &  Ambler  and  George  W.  Neal,  for  ap- 
pellant. 
Harry  P.  Camden  and  W.  N.  Miller,  for  appellees. 

Brannon,  President: 

William  Logan  and  wife  made  a  deed  by  which  they  con- 
veyed to  L.  N.  Logan  certain  real  estate  in  Parkersburg 
in  consideration  of  five  dollars  paid,  and  love  and  affection. 
The  granting  part  of  the  deed  is,  **Do  grant,  with  general 
warranty,  the  property  described,"  &c.  At  the  close  is  the 
clause,  "But  it  is  hereby  distinctly  understood  and  stipu- 
lated that  this  deed  shall  take  and  be  in  full  force  and  effect 
immediately  after  the  said  William  Logan  shall  depart  this 
life,  and  not  sooner."  This  writing  was  signed,  acknowl- 
edged and  delivered  to  L.  N.  Logan  at  its  date.  William 
Logan  died,  and  the  deed  was  put  on  record  a  few  days 
after  his  death.  Later,  Sarah  E.  Lauck  and  Laura  L. 
Downing  brought  suit  in  chancery  against  L.  N.  Logan  to 
annul  said  deed,  which  resulted  in  a  decree  annulling  it, 
from  which  L.   N.   Logan  appeals.     All  said   parties  are 
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children  of  William  Log-aa.  The  plaintiflfs  rested  their 
bill  on  three  g-rounds,  namely,  the  incompetency  of  Wil- 
liam Logan  to  make  the  conveyance,  undue  influence  used 
to  induce  him  to  make  it,  and  invalidity  of  the  conveyance 
itself.  There  is  no  basis  under  the  evidence  to  sustain 
the  charg"es  of  incompetency  and  undue  influence.  Indeed, 
virtually,  they  were  not  relied  upon  in  arg-ument.  The 
sole  question  is  the  validity  of  the  deed.  It  is  claimed  by 
plaintiffs  that  it  is  neither  a  deed  nor  a  will  effectual  to  con- 
vey the  property;  that  it  is  not  a  deed  valid  to  pass  prop- 
erty, because  it  conveys  no  present  estate,  vests  no  title  in 
the  g-rantee  in  prcesenti  (at  present),  but  vests  it  in  futuro 
Cin  future),  and  therefore  is  not  a  deed  passing"  estate,  but 
is  testamentary  in  character,  operating,  like  a  will,  to  vest 
estate  only  at  the  death  of  its  grantor;  and  that  it  is  not  a 
will  because  not  shown  to  have  been  wholly  written  by 
Log'an,  or  executed  with  witnesses,  as  required  by  law  to 
make  it  a  g'ood  will.  I  will  remark  that  it  is  no  objection 
that  a  deed  vests  estate  in  futuro^  for  that  a  deed  may  now 
do  under  our  statute  law;  but  the  objection  made  against 
this  deed  is  that  it  vests  title  only  at  the  death  of  William 
Log'an,  and  is  thus  not  an  act  of  alienation  operative  be- 
tween living-  persons  {inter  vivos).  In  Roberts  v.  Coleman^ 
37  W.  Va.,  143,  (16  S.  E.  482),  this  Court  held  that  *'an  in- 
strument transferring  property  intended  to  operate  only 
after  the  death  of  its  maker  is  testamentary  in  character, 
and  cannot  operate  as  an  instrument  inter  vivos.^^  Fur- 
ther examination  upon  the  subject  made  by  me  in  this 
case^  and  the  able  brief  of  appellees'  counsel,  confirm  me 
in  the  opinion  that  the  said  statement  of  law  is  borne  out 
by  the  decided  weight  of  authority  in  many  well-considered 
cases.  I  may  safely  say  under  them  that,  if  a  writings 
passes  a  present  interest,  though  the  right  to  its  posses- 
sion and  enjoyment  may  not  accrue  till  grantor's  death,  it 
is  a  g"ood  deed  or  contract;  but,  if  it  does  not  pass  an  inter- 
est or  right  till  the  death  of  the  maker,  it  is  a  will  or  tes- 
tamentary paper,  and  not  good  as  a  deed  or  contract.  No 
matter  that  the  paper  is  in  name  or  form  a  deed,  a  bond,  a 
a  note,  or  an  agreement,  if  it  is  to  pass  title  only  at  death, 
and  vest  no  manner  of  estate  till  then,  it  is  not  a  deed, 
bond,  note  or  agreement,  but  a  will  or  testamentary  paper; 
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no  matter  what  its  maker  called  the  paper,  or  believed  it 
to  be.  What  does  it  say?  What  is  its  effect  in  law?  That 
is  the  question.  The  intention  of  the  maker  as  to  the 
character  of  the  estate  conveyed  is  the  criterion  by  which 
the  court  determines  whether  it  is  a  deed  or  will,  and,  if 
the  intention  gathered  from  the  whole  paper  is  that  no  es- 
tate is  to  pass  until  his  death,  it  is  a  will,  not  a  deed.  It 
may  confer  a  present  vested  estate,  though  the  right  of 
possession  and  enjoyment  under  it  may  be  in  the  future, 
and  it  is  a  good  deed,  but  if  it  vests  no  estate  whatever  till 
death  it  is  a  will.  29  Am.  &  Eng.  Enc.  Law,  145,  149; 
Burlington  University  v.  Barrett^  92  Am.  Dec,  376,  note, 
383;  McBride  v.  McBride^  26  Grat,  476;  Hazkton  v.  Reed 
(Kan.  Sup.)  26  Pac,  450;  Turners.  Scott,  51  Pa.  St.,  126; 
Deiz^s  Case,  SO  N.  Y.,  88;  Brewer  v.  Baxter,  5  Am.  Rep., 
530;  Watkins  v.  Dean,  31  Am.  Dec,  583;  Babb  v.  Harrison, 
70  Am.  Dec,  203;  Carey  v.  Dennis,  13  Md.,  1.  The  emi- 
nent Judge  Baldwin  said  in  Pollock  v.  Glassell,  2  Grat.,  457: 
''The  very  reason  which  prevents  this  assignment  from 
taking  effect  as  a  deed  requires  that  it  should  be  trea.ted 
as  a  will.  A  deed  is  an  instrument  which  must  operate 
inter  vivos,  and  here  the  instrument  cannot  operate  in  that 
way,  it  having  no  legal  effect  till  the  death  of  the  party  by 
whom  it  was  executed."  The  theory  upon  which  this  doc- 
trine seems  to  rest  is  that  the  paper  does  just  what  a  will 
does, — that  is,  it  gives  the  property  at  the  death  of  the 
maker,  a  thing  which  the  law  says  can  only  be  done  by  a 
will;  and  therefore,  if  of  any  effect,  it  is  as  a  will,  not  as  a 
paper  operative  between  living  people.  The  law  says  that 
property  can  be  passed  by  the  act  of  the  parties  only  by 
deed  or  will,  and  when  a  paper  is  a  will  it  is  not  a  deed. 
That  is  the  sole  reason  for  denying  its  effect  as  a  deed.  If 
it  were  an  open  question,  I  would  say  that  the  law  ought  to 
give  a  paper  not  so  executed  as  to  be  good  as  a  will  effect 
as  a  deed,  if  good  as  a  deed,  and  a  paper  executed  so  as 
not  to  be  good  as  a  deed  effect  as  a  will,  if  good  as  a  will. 
If  A.  grant  land  to  B.,  reserving  a  life  estate,  all  agree  that 
the  deed  is  valid,  because  it  instantly  passes  a  vested  es- 
tate to  B.  in  remainder,  only  postponing  its  possession 
and  enjoyment  till  the  death  of  A.  Htirst  v.  Hurst,  7.  W. 
Va.,  289;  Trawick  v.  Davis,  85  Ala.,  342,  (5  South,  83);  and 
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yet  if  A.  "doth  grant  a  certain  tract  of  land  to  B.  at  A.'s 
death,"  it  would  be  no  deed,  because  passing  no  title  or 
estate  till  A's  death.  How  technical  the  difference!  How 
unsubstantial!  In  both  the  g-rantor  means  the  same  thing, — 
that  is,  to  reserve  the  possession  and  enjoyment  in  him- 
self during  life,  and  then  give  them  over  to  B., — and  his 
intent  ought  to  prevail.  If  a  man  make  a  deed,  and  deliver 
it  to  another  in  escrow,  to  be  delivered  to  the  grantee  after 
the  death  of  the  grantor,  it  is  a  good  deed,  though  we 
know  that  a  deed  is  ineffective  without  delivery.  The 
courts  struggle  to  make  the  act  execute  the  intent.  Lang 
V.  Smith,  37  W.  Va.,  734,  (17  S.  E.  213);  Davis  v.  Ellis,  39 
W.  Va.,  230,  (19  S.  E.  399).  But  the  rule  stated  above, 
though  seeming  to  me  to  be  unreasonable,  is  intrenched 
behind  many  decisions  through  many  years,  and  we  can- 
not repeal  it,  especially  as  it  is  a  rule  of  property,  not  a 
mere  rule  of  court  practice.  But,  as  it  defeats  intention, 
it  should  be  applied  only  in  the  plainest  cases.  Such  is 
the  general  rule.  Its  application  is  often  difficult.  Each 
instrument  must  stand  on  its  own  feet,  be  judged  by  its 
language  and  circumstances.  In  the  first  place,  in  the 
construction  of  both  deeds  and  wills  we  must  seek  the  in- 
tent of  their  makers;  and  in  doing  so  the  whole  paper,  and 
all  its  parts,  must  be  considered  together.  Hurst  v. 
Hurst,  7  W.  Va.,  289,  339,  "In  determining  whether  the 
paper  is  testament  or  deed  or  contract,  courts  do  not  al- 
low the  use  of  language  peculiar  to  either  class  of  instru- 
ments, nor  even  the  belief  of  the  maker  as  to  the  charac- 
ter of  the  instrument,  to  control  inflexibly  the  construc- 
tion; but,  giving  due  weight  to  these  circumstances,  courts 
look  further,  and,  weighing-  all  the  language  as  ^yell  as 
facts  and  circumstances  surrounding  the  parties  attend- 
ing the  execution  of  the  instrument,  give  it  such  construc- 
tion as  will  effectuate  the  manifest  intention  of  the  maker." 
Burlington  University  v.  Barrett,  92  Am.  Dec,  376. 

Now,  let  us  look  into  the  deed  before  us.  Without  the 
closing  clause  it  is  perfectly  clear  that  this  deed  vests  a 
present  fee-simple  estate  by  the  words  *'do  grant"  in  the 
present  tense,  importing  in  grammar,  as  well  as  daily  lan- 
guage, present,  actual  transfer.  We  must  give  these 
words,  found  in  the  very  heart  of  the  deed, — in  its  grant- 
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ing-  clause, — their  natural  force.  The  closing  clause,  how- 
ever, must  not  be  forgotten.  Shall  it  destroy  the  plain  im- 
port of  the  words  *'do  grant?"  Or  shall  we  rather  say 
that  it  means  only  to  postpone  the  actual  possession  and 
use  of  the  property  till  William  Log-an's  death?  Is  not 
this  a  construction  giving  these  different  parts  of  the  deed 
due  weight?  Who  shall  say,  or  who  can  reasonably  say, 
that  it  does  not  speak  the  real  purpose  of  the  parties? 
Did  not  William  Logan  intend  to  vest  the  property  finally 
and  actually,  and  beyond  his  recall,  in  L.  N.  Logan,  only 
reserving  to  himself  a  life  estate?  The  use  of  the  word 
*'fuir'  strengthens  this  view,  implying  that  the  mind  real- 
ized that  the  deed  had  present  partial  effect;  yet  it  was 
not  intended  to  have  full,  complete,  final  effect  until 
the  grantor's  death, — that  is  the  property  was  to  be 
the  grantee's,  but  not  to  come  to  his  hands,  but  remain  in 
the  grantor's  hands,  until  the  grantor's  death.  The  deed 
does  not  say,  "do  grant  to  L.  N.  Logan  at  the  death  of 
William  Logan,"  but  the  granting  clause  is  absolute,  and 
the  reservation  of  what  I  say  was  intended  to  be  only  the 
reservation  of  a  life  estate  is  a  later  and  independent 
clause.  We  have  words  of  present  grant.  They  are  not 
without  force,  and  are  not  to  be  paralyzed  by  the  closing 
clause,  when  we  can  assign  to  it  a  reasonable  function,  and 
give  each  clause  its  fair  relative  meaning,  when  laid  by  the 
side  of  the  other  clause.  These  words  were  considered 
potential  in  Walls,  Pf^///,  64  Am.  Dec,  151.  Do  you  think 
that  William  Logan  intended  that  this  paper  should  be  am- 
bulatory, vesting  no  right  in  his  son,  but  subject  to  his 
own  revocation?  He  inserted  no  clause  of  revocability. 
He  does  not  hint  of  such  a  purpose,  and  he  grants  with 
general  warranty.  That  does  not  comport  with  the  idea 
of  a  power  of  revocation  in  him.  People  do  not  put  war- 
ranty in  wills.  They  do  so  in  deeds  of  present  grant. 
The  deed  was  executed  by  both  husband  and  wife.  Such 
is  not  the  case  with  wills.  The  paper  does  not  dispose  of 
all  Logan's  property,  for  by  an  exactly  similar  deed  he 
conveyed  on  the  same  day  to  a  daughter,  Mrs.  Broughton, 
other  valuable  property.  If  he  intended  to  do  a  testamen- 
tary act,  why  did  he  not  make  one  will  cover  both  proper- 
ties?   The  answer  is  that  he  intended  bv  these  deeds,   as 
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deeds,  to  give  finally  to  these  children  the  properties  ir- 
revocably, reserving"  to  himself  a  life  estate.  He  had  a 
lawyer  to  draw  the  papers.  Why  did  he  not  draw  a  will, 
if  he  intended  a  will?  He  was  instructed  to  draw  deeds, 
and  not  a  will.  And  then,  aguin,  William  Logan  did  not 
keep  this  paper  in  his  own  possession,  as  men  do  with  wills 
because  they  have  no  operation  until  death;  but  he  deliv* 
ered  them  on  their  very  date,  because  he  intended  them  to 
operate  at  once,  as  men  do  with  deeds;  he  intended  to  give 
his  son  and  daughter  muniment  and  evidence  of  irrevoca- 
ble title.  He  acknowledged  the  deed  before  a  notary  for 
recordation.  Men  do  not  so  acknowledge  wills.  William  Lo- 
gan did  each  and  everything  which  he  could  do,  or  was  re- 
quired by  law  to  do,  to  make  the  deed  effectual  as  a  deed; 
and  when  that  deed  contains  language  and  form  and  cast 
operating  as  and  for  a  deed,  and  not  a  will,  why  shall  we 
not  accord  it  force  as  a  deed?  There  is  one  thing  that  is 
very  certain,  and  that  is  that  this  construction  carries  out 
the  true  intent  of  William  Logan,  and  enables  a  man  com- 
petent to  do  the  act,  and  free  from  undue  influence,  to  do 
what  he  pleases  with  his  property,  or  some  of  it.  Why  he 
chose  to  give  it  to  these  two  children  we  do  not  know;  but, 
as  he  was  competent,  this  Court  cannot  inquire  into  the 
reasonableness  or  justice  of  his  act.  Hale  v.  Cok^  31  W. 
Va.,  576  (8  S.  E.  516).     We  hold  the  deed  valid. 

Reference  was  made  to  our  decision  in  Ward  v.  Ward,  43 
W.  Va.,  1,  (26  S.  E.  542),  as  ignoring  the  rule  that  a  paper 
vesting  estate  at  death  is  not  a  deed,  but  testamentary. 
By  no  means  does  it  do  so.  The  point  was  not  raised  or 
considered.  The  deed  was  conceded  to  be  a  valid  deed. 
The  point  could  not  arise,  because  the  deed  reserved 
plainly  a  life  estate  to  grantor,  and  conferred  a  remainder 
on  grantee,  which  all  authorities  hold  good. 

I  know  that  some  of  the  cases  cited  above  for  the  rule 
stated  would  overthrow  this  deed,  but  others  would  not. 
Wilson  V.  Carricoy  40  Ind.,  533,  held  a  deed  saying,  *'to  be 
of  no  effect  until  after  death  of  grantors,  and  then  to  be  in 
force,"  valid  as  a  deed,  not  testamentary.  Deed  in  Shackle- 
ton  V.  Sebrcej  86  111.,  616,  read  '*This  deed  not  to  take 
efifect  until  after  my  decease, — not  to  be  recorded  till 
after    my    decease."     Held    a    valid    deed.     So    held    in 
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Owen  V.  Williams,  114  Ind.,  179,  (15  N.  E.  678),  of  a 
deed  granting  "after  my  death  and  not  before."  Deed 
conveyed  "premises  to  have  and  hold  to  him  at  said  gran- 
tor's and  grantor's  wife's  death."  Held  valid  deed,  not  a 
will.  Goff\.  Davenport  96  Ga.,  423,  (23  S.  E.  395).  So,  in 
Wyman  v.  Brown,  50  Me.,  139,  a  deed  "not  to  take  effect 
during  my  lifetime,  and  to  take  effect  and  be  in  force 
from  and  after  my  death."  Likewise,  ^4^^^// v. /fo/way, 
72  Me.,  298,  a  deed  "not  to  take  effect  and  operate  as  a 
conveyance  till  my  decease."  So  a  deed,  "at  my  death  to 
have  and  hold."  Chancellor  v.  Windham,  1  Rich.  Law,  161. 
So,  Jenkins  V.  Adcock,  ^JT^is..  Civ.  App.)27S..  W.  2\\  Car- 
penter v.  Hannig,  (Tex.  Civ.  App.)  34  S.  W.,  774.  Since 
reaching  this  point  in  this  opinion,  I  conclude  there  are  as 
many,  if  not  more,  cases  pointedly  sustaining  as  those 
pointedly  overthrowing  this  deed.  So,  reputable  cases 
vindicate  our  holding,  and  in  the  conflict  of  authority  why 
should  we  not  make  this  instrument  carry  out  its  maker's 
intent,  rather  than  make  it  perish?  How  should  we  de- 
cide if  in  doubt? 
Counsel  argue  that,  even  if  this  deed  were   void  tested 

by  common-law  principles,  yet  certain  statutory  provis- 
ions so  change  the  common  law  as  to  make  it  valid.  They 
refer  to  Code  1891,  c.  71,  s.  5,  saying,  "Any  estate  may  be 
made  to  commence  in/uttiro  by  deed  in  like  manner  as  by 
will,  and  any  estate  which  would  be  good  as  an  execu- 
tory devise  or  bequest  shall  be  good,  if  created  by  deed." 
I  cannot  see  that  this  operates  to  repeal  the  rule  above 
stated  that  a  paper  which  confers  no  estate  till  the  death  of 
its  maker  is  inoperative,  unless  good  as  a  will.  After  the 
Norman  conquest,  land  could  not  be  transferred  at  all  by 
acts  of  the  parties.  Then  came  a  statute  allowing  its 
transfer  by  feoffment  with  livery  of  seisin, — that  is,  ac- 
tual delivery  of  possession.  As  the  right  of  transfer  ex- 
isted only  under  statute,  there  could  be  none  except  by 
feoffment.  Delivery  of  possession  being  necessary  to 
manifest  the  transfer,  there  could  be  none  where  an  estate 
to  begin  infuturo  was  to  be  created,  and  hence  no  estate  in 
land  to  begin  in  future  could  be  created.  Another  reason 
was  that  a  freehold  could  not  be  in  abeyance.  The  fiction 
was  gotten  up  that  where   a  particular  estate,   one    for 
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years  or  life,  with   a  remainder   in    fee    thereafter,  was 
created,  this    particular    estate    would    support    the  re- 
mainder,   and     delivery    of     possession    to    the    tenant 
of  that  immediate  estate  would  answer  for  the   remain- 
der.    Hence  the    rule    that   a  future    estate  must  have 
a    particular    estate     to      rest    upon.     This     continued 
the  law    in  Virg-inia  till  chapter    99,    section    28,  Code 
1819,  as  to  feoffments.     But  when  the  statute    allowing*  a 
man  to  make  a  will  of  lands  was  passed,  a  future  estate 
could,  by  will,  be  created  without  a  particular  estate,  and 
without  livery.     So,  also,  under  the  statute  of  uses,  by  those 
particular  conveyances  good  under  it,  a  future  estate  could 
be  made  without  livery.     Code  1819,  c.  99,  section  29.     But 
the  common-law  feoffment  must  be  accompanied  by  livery. 
Even  after  the  act  of  1785,  saying  that  no  estate  of  more 
than  five  years  should  be  declared  except  by  deed,  livery 
continued  necessary,  as  it  simply  required  that  convey- 
ance **be  declared,"  not  made  by  deed.     The  act,  too,  pro- 
vided that  livery  of  seisin,  where  that  was  required,  should 
be  in  writing-  and  recorded,  showing  that  where  the  old 
law  required  livery  it  must  still  be  made.     It  was  required 
in  common-law  conveyance,  feoffment,   but  not  in  devises 
or  instruments  g-ood  under  the  statute  of  uses.     But  our 
Code  of  1819  partially  abolished  livery  of  seisin  in  saying 
an  estate  might  be  ma4e  to  commence  in  futuro  as  well  by 
deed  as  by  will.     It  abolished  livery  as  to  future  estates, 
not  present  ones.     So  I  think  a  mere  grant,  which  before 
this  act,  was  only  proper  to  grant  estate  in  incorporeal 
property,  became  effectual  to  convey  the  land  itself,  and 
without  livery.     Grants  always  were  required  to  be  by 
deed,  which   passed   title;  feoffments  were  by  word  and 
livery  only  until  the  statute  requiring  them  to  be  declared 
by  deed.  This  deed  did  not  vest  title,  but  only  attested  what 
the  livery  did.     That  passed  title.      Tied.   Real  Prop.,  § 
771.     Now,  the  only  purpose  of  this  act  was  to  get  rid  of 
livery  of  seisin,  which  prevented  creation  of  future  estates. 
It  was  not  intended  to  abolish  wills,  nor  the    necessitv  of 
a  will  for  an  act  of  transfer  requiring  a  will,  that  is  a  vest- 
ing of  an  estate  upon  the  death  of  its  creator.     The  objec- 
tion to  a  "will  deed"  is,  not  that  it  creates  a  future  estate, 
but  that  it  gives  estate  at  death,  which  requires  a  will.     If 
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this  statute  so  operated,  there  would  scarcely  be  use  for 
wills,  and  any  instrument  passing  estate  only  at  death 
would  be  valid,  and  all  the  decisions  holding  "deed  wills" 
— that  is,  deeds  vesting  estate  at  death  of  grantor — void 
would  be  no  longer  in  force.  It  has  not  been  so  construed. 
Certainly  not  in  Virginia. 

I  may  remark,  though  not  important  in  the  case,  that 
livery  of  seisin  was  abolished  by  Code  1819,  c.  99,  s.  28, 
only  partly, — that  is,  as  to  freehold  estates  commencing 
/;/  futuro;  or,  rather,  we  cannot  say  abolished,  as  livery 
was  never  applied  to  future  estates,  but  prevented  their 
creation;and  therefore  it  is  more  accurate  to  simply  say  that 
that  act  allowed,  for  the  first  time,  the  creation  by  deed  of 
estates  to  begin  in  futuro^  It  left  standing  livery  of  seisin 
where  it  had  always  stood,  necessary  in  the  creation  of 
freeholds  commencing  at  once.  This  appears  from  the 
fact  that  the  same  act  which  allows  in  section  28  the  crea- 
tion of  a  future  estate,  still  continues  in  section  3  livery  of 
seisin  where  it  had  been  always  required  in  immediate 
estates.  And  even  the  statute  cited  as  wiping  out  livery 
(Code  1849,  c.  116,  s.  4),  going  into  force  July  1,  1850,  did 
not  abolish  it,  and  only  rendered  it  needless,  because  it 
says,  "All  real  estate  shall,  as  regards  the  conveyance  of 
the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant 
as  well  as  in  livery,"  contemplating ^both  as  still  operative. 
It  does  not  say  *'lie  in  grant"  only,  or  "in  grant  and  not  in 
livery."  And  this  confirms  my  view  that  the  Code  of 
1819,  in  allowing  future  estates,  left  livery  standing  as  to 
creation  of  immediate  estates,  because  the  section  quoted 
from  the  Code  of  1849  says,  "as  regards  the  conveyance  of 
the  immediate  freehold,"  thus  limiting  it  to  conveyance 
of  the  immediate  freehold,  and  showing  that  the  legislature 
considered  livery  as  yet  applicable  to  them,  and  designed 
to  dispense  with  the  necessity  of  its  presence  as  to  them. 
But,  while  that  section  did  not  abolish  livery,  and  only  allow- 
ed a  grant  for  the  immediate  corporeal  freehold,  and  thus 
enlarged  the  common-law  effect  of  a  grant  before  used 
only  for  incorporeal  property,  I  think  that  section  I,  chap- 
ter 116,  Code  1849,  saying  tjbat  no  greater  estate  than  five 
years  should  be  conveyed  except  by  deed  or  will,  did 
abolish  livery.     Thus,    a  grant  of    land  without    livery, 
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prior  to  July  1,  1850,  would  not  be  good  (unless  under 
statute  of  uses);  but  it  would  be  good  after  that 
date.  Before  that  date  it  must  be  "declared*'  by  deed,  or 
it  would  not  be  good,  even  with  livery;  but  if  it  were  so  de- 
clared by  deed,  livery  was  till  then  essential.  Since  then 
livery  without  deed  is  not  good.  I  think,  however,  that 
such  grant  before  July  1,  1850,  based  on  good  considera- 
tion, would  have  been  good  under  the  statute  of  uses  as  a 
covenant  to  stand  seised  to  use,  without  liver}',  and  a  grant 
for  valuable  consideration  good  as  a  bargain  and  sale,  un- 
der that  statute.  But  a  voluntary  conveyance  without 
livery  would  not  have  been  good.  Thus  livery  of  seisin 
is  unavailing  since  that  date;  and  a  deed  of  grant  itself, 
without  livery,  passes  the  freehold,  as  Code  1849,  s.  1,  in 
saying  no  greater  estate  than  five  years  shall  be  passed 
but  by  deed  or  will,  impliedly  says  it  may  be  passed  by 
deed  or  will;  and  section  4  says,  "All  real  estate  as  regards 
the  immediate  freehold  shall  lie  in  grant  as  well  as  in 
livery;"  and  section  5  says,  "Any  interest  in  or  claim  to 
real  estate  may  be  disposed  of  by  deed  or  will;"  and  chap- 
ter 117,  section  2,  says  that  the  form  of  grant  of  land 
given  by  that  chapter  shall  convey  all  the  grantor's 
**estate,  right,  title,  and  interest."  The  West  Virginia 
Code  contains  those  provisions  in  chapter  71,  sections  1,  4, 
5,  and  chapter  72,  section  2.  The  provision  in  Code,  chap- 
ter 71,  section  5,  that  "any  estate  which  would  be  good  as 
an  executory  devise  or  bequest  shall  be  good  if  created  by 
deed,"  only  intends  to  enable  what  is  in  quality  an  execu- 
tory devise  to  be  made  by  deed,  giving  the  same  force  to  a 
deed  to  create  executory  interests  as  a  will.  By  the  use 
of  the  word  "and"  after  the  clause  enabling  an  estate  in 
fuiuro  to  be  created  by  deed,  this  clause  as  to  executory 
devise  may  be  only  to  make  more  clear  the  capacity  of  a 
deed  to  create  a  future  estate,— place  it  beyond  question 
by  mere  expansion  of  language, — but  its  office  seems  to  be 
to  do  by  deed  what  could  before  only  be  done  by  will.  Cer- 
tainly, we  cannot  say  it  abolishes  the  rule  that  a  deed  pass- 
ing no  shadow  of  title  to  land  till  the  grantor's  death  shall 
be  repealed.  Briefs  of  able  counsel  and  oral  argument 
have  introduced  these  statute  provisions  into  this  case, 
and  I  would  be  wanting  in  deference  if  I  had  not  discussed 
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the  subject,  though  I  must,  with  entire  respect  to  counsel, 
say  that  I  do  not  see  that  they  are  relevant.  Decree  re- 
versed, and  bill  dismissed. 

Reversed. 


CHARLESTON. 
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RiTZ  V.  City  of  Wheeling. 

Submitted  June  6,  1898— Decided  November  23,  1898. 

1,  Verdict — Directing  Verdict — Evidence — Excluding  Evidence, 

When,  upon  the  facts  conceded  as  shown,  a  verdict  for  the 
plaintiff  would  be  against  law,  the  court  should,  on  motion,  ex- 
clude the  plaintiff's  evidence,  and  direct  a  verdict  for  the  de- 
fendant. So  it  is  also  where,  if  the  essential  facts  claimed  to  be 
proven  by  the  evidence  were  proven,  a  verdict  for  plaintiff  would 
be  justified  by  the  law,  yet  the  evidence  does  not  appreciably  tend 
to  prove  them,  but  so  plainly  fails  to  do  so  that  two  reasonable 
men  should  not  differ  as  to  its  insufiRciency.     (p.  263). 

2.  Negligence — Trespasser— Injury  to  Trespasser, 

A  landowner  is  under  no  duty  to  a  mere  trespasser  to  keep  his 
premises  safe,  and  the  fact  that  the  trespasser  is  a  child  does  not 
raise  a  duty  where  none  otherwise  exists.  Such  a  trespasser,  in- 
jured on  such  premises,  cannot  recover  of  the  landowner  by  rea- 
son of  the  unsafe  condition  of  the  premises,  unless  this  negligence 
be  so  gross  as  to  amount  to  a  wanton  injury.  Frost  v.  Eastern 
R,  R.,  64  N.  H.,  220,  (9  Atl.,  790).     (p.  264). 

Error  to  Circuit  Court,  Ohio  County. 
Action  by  John  S.   Ritz  against  the  City  of  Wheeling*. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Affirmed. 
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Caldwell  &  Caldwell,  for  plaintiff  in  error. 

Henry  M.    Russeli^   Frank   W.   Nesbitt,   and  S.    O. 
BoYCE,  for  defendant  in  error. 

Brannon,  President: 

Sarah  Ritz,  a  child  of  less  than  five  years,  was  drowned 
in  a  reservoir  maintained  by  the  City  of  Wheeling^  to  fur- 
nish water  for  public  use,  and  the  administrator 
broug-ht  action  against  the  city,  and  upon  the  trial  the 
court  excluded  the  whole  of  the  plaintiff's  evidence  from 
the  jury  as  insufficient  to  warrant  a  verdict,  and  directed 
the  jury  to  find  for  the  defendant,  and  upon  such  a  verdict 
gave  judgment  for  defendant,  and  the  plaintiff  appeals. 
The  case  is  not  one  involving  credibility  of  witnesses,  or 
weig-ht  of  evidence,  or  the  proper  inferences  and  deduc- 
tions from  evidence,  which  are  matters  proper  for  the  con- 
sideration of  a  jury;  for  the  material  facts  of  the  case  are 
undisputed,  and  the  case  presents  simply  the  question  of 
law  whether,  upon  the  facts,  a  liability  rests  on  the  city. 
The  question  is,  was  the  city  guilty  of  negligence?  Neg- 
ligence is,  most  frequently,  a  question  of  mixed  law  and 
fact,  proper  to  go  before  a  jury;  but,  where  the  facts  are 
such  that  ordinary  men  will  not  differ  about  their  effect  in 
not  showing  negligence,  it  becomes  a  question  of  law  for 
the  court,  not  one  of  fact  for  the  jury,  and,  if  the  evidence 
is  not  colorably  sufficient  to  show  negligence,  the  court 
oug'ht  to  take  the  case  from  the  jury  and  direct  a  verdict 
against  the  plaintiff.  When  the  evidence  is  so  clearly  de- 
ficient as  to  give  no  support  to  a  verdict  for  plaintiff,  if 
rendered,  the  evidence  should  be  excluded  from  the  jury. 
Klinklet  v.  Iron  Co.,  43  W.  Va.,  219,  (27  S.  E.  237);  1 
Sherm.  &  R.  Neg.(2dEd.)  §56.  Where  the  case  turns  on  the 
weight  and  effect  of  the  evidence  in  proving  or  not  prov- 
ing facts  necessary  to  support  the  action,  and  the  evidence 
appreciably  goes  to  prove  such  facts,  it  ought  to  go  to  the 
jury,  as  a  verdict  upon  such  evidence  gives  it  a  force 
which  it  mig-ht  not  have  with  the  judge  before  verdict,  and 
fortifies  the  case  more  against  the  action  of  the  court,  as 
the  court  cannot  set  the  verdict  aside  unless  plainly  and 
decidedly  contrary  to  or  without  evidence;  but  where  the 


264  RiTz  V.  City  op  Wheeling.  [45 

case  is  not  such,  but  one  of  undisputed  or  indisputable 
facts,  leaving-  it  only  a  matter  of  law  whether  the  facts 
show  a  liability  on  the  defendant,  the  court  should  take  the 
case  from  the  jury,  and  direct  a  verdict,  if  the  evidence 
shows  no  case  for  the  plaintiff,  because,  if  there  were  a 
verdict  for  him,  it  would  be  a  finding-  against  law,  and  the 
court  always  annuls  a  verdict  against  law  upon  conceded 
or  indisputable  facts.  It  is  different  then  from  a  motion 
for  a  new  trial,  where  the  verdict  rests  on  the  credibility  of 
witnesses  or  the  weight  and  effect  of  evidence.  Grayson's 
Case,  6  Grat.,  712;  Poling  w.  Railroad  Co.,  38  W.  Va.,  645, 
(18  S.  E.  772),  (Syl.  point  8).  Likely  this  distinction  is  not 
always  thought  of.  Plainly,  if  the  court  does  right  in  ex- 
cluding the  evidence,  it  commits  no  error  in  directing  a 
verdict,  as  such  a  verdict  is  the  inevitable  consequence  of 
such  exclusion.  There  cannot  then  be  any  different  ver- 
dict. 

Let  us  see,  then,  whether  the  city  is  liable.  In  maintain- 
ing the  reservoir,  the  city  was  engaged  in  a  lawful  act, 
within  its  power  and  duty,  as  a  municipal  corporation, — a 
governmental  act;  and  I  do  not  see,  in  the  absence  of  a 
statute  imposing  liability,  if  an  open  question,  how  it 
could  be  held  liable,  even  if  guilty  of  negligence,  under  the 
principle  stated  in  Brown's  AdnCr  v.  Town  of  Guyandoiic, 
34  W.  Va.,  299,  (12  S.  E.  707),  and  1  Beach,  Pub.  Corp.  § 
749:  '*  Where  a  city,  under  authority  of  a  general  law,  un- 
dertakes a  work  for  the  sole  use  and  benefit  of  the  public, 
it  is  not  liable  for  an  injury  caused  by  the  negligent  or  de- 
fective act  of  its  servants,  unless  some  statute,  either  di- 
rectly or  by  implication,  gives  a  private  remedy.  This 
rule  has  been  applied  against  a  traveler  injured  by  negli- 
gent blasting  while  excavating  the  foundation  of  a  'public 
school  house,  and  against  a  child  injured  by  reason  of  an 
unsafe  staircase  of  a  school  house,  and  a  dangerous  excav- 
ation in  a  schoolhouse  yard.  The  same  rule  has  been  ap- 
plied in  favor  of  cities  in  respect  to  town  houses  and  court 
houses,  and  public  grounds,  like  Boston  Common.  And  it 
makes  no  difference,  in  the  application  of  the  rule,  wheth- 
er the  injury  is  caused  by  a  negligent  act  done  in  the  di- 
rect performance  of  the  public  work,  or  is  received  after 
the  completion  of  the  work."     You  cannot  sue  the  state 
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for  such  cause,  unless  it  granted  remedy.  Why  sue  a  city 
when  performing"  a  g-overnmental  function?  One  citizen  is 
as  much  guilty  of  negligence  as  are  others;  all  are  guilty 
alike.  Contrary  doctrine  holds  a  city  liable  as  if  an  indi- 
vidual engaged  in  private  work  for  private  ends.  But  most 
authorities  oppose  this  view.  The  law  seems  to  be  that  a 
city  or  town,  in  the  use  of  its  property,  though  for  purely 
public  purposes,  is  liable  for  negligence  as  private  owners. 
Gibson  V.  City  of  Huntington,  38  W.  Va.,  177,  (18  S.  E.  447); 
2  Dill.  Mun.  Corp.  §  985;  15  Am.  &  Eng.  Enc.  Law,  1141, 
1149, 1155.  But  those  authorities  hold  that,  to  make  a  mu- 
nicipal corporation  liable  for  injury  received  from  its  use 
of  its  property,  negligence  must  be  shown.  Thus  we  en- 
counter in  this  case  the  question  whether  th^  city  was 
guilty  of  negligence  to  which  we  can  attribute  the  death  of 
the  little  girl.  There  can  be  no  negligence  charged  upon 
a  person  unless  he  rests  under  a  duty  to  the  person  com- 
plaining of  damage  at  his  hands;  for  if  there  is  no  duty  vio- 
lated, though  there  may  be  grave  damage  befalling  the 
complaining  party,  he  has  no  ground  of  action.  It  is  a  case 
denominated  in  law  as  ^^ damnum  absque  injuria^V — damage 
done,  but  without  violation  of  a  right  in  the  injured  party; 
a  misfortune  unaccompanied  by  a  breach  of  duty  by  the 
party  inflicting  the  injury.  Sherm.  &  R.  Neg.  §  8.  The 
reservoir  and  the  land  containing  it  were  the  private  prop- 
erty of  the  city,  used,  not  as  a  park  or  place  of  public  re- 
sort or  common,  but  only  for  reservoir  purposes.  The 
child  was  a  trespasser,  if  you  can  say  a  child  can  be  a  tres- 
passer. It  was  a  trespasser,  in  legal  sense;  that  is,  it  was 
on  this  property  without  right.  The  city  was  not  bound 
to  watch  it.  It  could  not  be  liable  to  it  only  for  wilful  or 
wanton  injury.  I  would,  as  an  original  question,  hold  that 
the  law  testing  this  case  is  laid  down  in  1  Beach,  Pub. 
Corp.  §  754,  as  follows:  '*A  municipal  corporation  is  not 
liable  to  a  trespasser  who  goes,  without  license  or  invita- 
tion, upon  its  land,  though  unmolested,  for  mere  pleasure 
or  to  gratify  curiosity,  and  there  meets  with  an  injury 
through  the  corporation's  negligent  management  of  its 
property;  and  no  distinction  is  made  in  favor  of  an  infant 
child  so  receiving  an  injury.  In  such  a  case  the  munici- 
pality owes  no  special  duty  to  a  child  straying  from  its  par- 
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ents,  and  the  duty  of  protecting"  it  is  not  shifted  from  its 
parents  to  the  municipality  because  it  chances  to  escape 
from  their  care.  This  is  the  general  rule  applicable  to 
those  who  trespass  on  private  lands,  and  there  is  no  reason 
why  municipal  corporations  should  not  have  the  benefit  of 
it;  but,  of  course,  it  has  no  application  to  highways,  where 
all  have  a  right  to  be.'' 

I  repeat,  this  is  so,  because  no  legal  duty  rests  on  the 
corporation.  Our  own  cases  sustain  the  doctrine  of  im- 
munity where  there  is  no  duty  placed  by  the  law  upon  the 
party  sought  to  be  charged  with  damages.  By  reason  of 
this  doctrine,  the  case  of  Woolwine^ s  AdmW  s .  Railway  Co,, 
36  W.  Va.,  329,  (15  S.  E.  81),  denied  relief  to  a  man  who 
visited  a  teleg-raph  office  kept  by  a  railroad  company  to 
make  a  call  of  friendship  on  the  operator,  and  was  injured 
by  negligence  of  the  railroad's  servants.  And  by  reason 
of  this  doctrine,  in  Poling  w.  Railroad  Co.,  38  W.  Va.,  645, 
(18  S.  E.  782),  no  damages  were  conceded  for  the  death  of 
a  person  standing  on  the  railroad  grounds,  and  killed  by 
reason  of  a  defective  apparatus  used  to  catch  mail  from  a 
passing  train.  And  by  reason  of  the  same  doctrine,  in 
Dicken  v.  Coal  Co.,  41  W.  Va.,  511,  (23  S.  E.  582),  recovery 
was  denied  for  the  injury  of  a  little  child  crippled  by  a 
car  while  on  a  tram  road  of  a  salt  company.  Such  must 
be  the  ruling  as  long  as  private  ownership  in  property  is 
recognized,  as  to  hold  otherwise  would  detract  from  the 
lawful  dominion  of  a  man  over  hisown  property,  and  contra- 
vene the  canon  of  property  expressed  in  the  Dicken  Case, 
that  **a  party  who  is  using  his  own  property  in  a  lawful 
way  cannot  be  gfuilty  of  a  breach  of  duty  to  any  one." 

These  cases  of  our  own  decide  the  case  against  the  plain- 
tiff, but  the  importance  of  the  case  and  briefs  of  counsel 
justify  reference  to  other  states.  In  Clark  v.  Manchester, 
62  N.  H.,  577,  a  child  of  four  years  was  drowned  in  areser- 
voir  which  had  once  been  used  by  a  city,  but  its  use  had 
ceased,  the  fence  was  removed,  it  was  partly  filled  up,  and 
but  a  portion  yet  had  water  in  it.  Children  played  there. 
A  field  was  near  by  where  ball  playing  and  other  amuse- 
ments went  on.  The  child,  while  passing  along  a  path  at 
the  reservoir  fell  into  it.  It  was  held  that  the  city  was  not, 
without  a  statute,  liable  for  neglect  of  a  public  corporate 
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duty,  and  that  the  city  owed  no  duty  to  one  gfoing*  upon  its 
land  for  pleasure  or  curiosity,  unless  the  negflig-ence  be  so 
gross  as  to  amount  to  a  wanton  infliction  of  injury,  and  that 
no  distinction  is  made  in  favor  of  an  infant.  In  Grindlcy 
V.  McKechnie,  163  Mass.,  494,  (40  N.  E.  764),  a  city  kept  a 
sewer,  and  by  it  a  hole  had  been  formed  by  the  action  of 
the  water,  and  was  filled  with  water,  the  hole  being  fifty 
feet  from  the  street,  along  which  was  a  fence,  and  some 
boards  had  been  torn  from  it,  and  a  path  led  from  this 
opening  to  the  sewer.  A  child  went  through  this  opening, 
along  the  path,  to  the  sewer,  and  was  drowned.  It  was 
held  that  the  city  owed  no  duty  to  the  child  to  keep  the 
sewer  or  hole  in  safe  condition,  and  was  not  liable  in  dam- 
ag-es.  Similar  decisions,  based  on  principles  above  stated, 
are  to  be  found  in  Murphy  v.  City  of  Brooklyn^  118  N.  Y., 
675,  (23  N.  E.  887);  Gillespie  v.  McGowan,  100  Pa.  St.,  441; 
Benson  v.  Traction  Co,,  77  Md.,  535,  (26  Atl.,  973);  Charle- 
bois  v.  Rmlroad  Co.,  91  Mich.,  59,  (51  N.  W.  812);  Moran 
V.  Pullman  Palace-Car  Co.,  (Mo.  Sup.)  36  S.  W.  659;  Over- 
hoU,  v.  Vieths,  93  Mo.,  422,  (6  S.  W.  74);  Klix  v.  Nieman,  68 
Wis.,  271,  (32  N.  W.  223);  Dobbins  v.  Railway  Co.,  (Tex. 
Sup.)  41  S.  W.  62;  Richards  v.  Connell,  45  Neb.,  467,  (63  N. 
W.  915);  City  of  Omaha  x.  Bowman,  52 Neb.,  293,  (72  N.  W. 
316);  Peters  \.  Bowman,  115  Cal.,  345,  (47  Pac,  113,  598). 
They  are  cases  of  small  children  drowning  in  resevoirs  or 
pools  of  water,  in  most  instances  unprotected  by  fence, 
whereas  in  this  instance  the  reservoir  was  well  fenced. 
Those  cases  are  apposite  to  this  in  similarity  of  source  of 
injury  and  character  of  the  persons  injured.  Many  cases 
may  be  cited  of  injury  from  other  causes  to  persons  on 
ground  occupied  by  others.  They  involve  the  same  prin- 
ciple, regardless  of  different  cause  of  injury;  that  is,  that 
the  owner  of  the  ground  owed  no  duty  to  one  having  no 
legal  right  to  be  upon  the  ground.  Recovery  was  refused 
in  Gayv.  Railway  Co.,  159  Mass.,  238,  (34  N.  E.  186,)  to  a 
boy  ten  years  old,  who  went  on  a  car  unlawfully  standing 
in  a  street,  and  was  injured  by  a  recoiling  brake  not  prop- 
erly fastened.  It  was  said  that,  if  standing  on  the  com- 
pany's ground,  it  would  be  most  clear  that  the  company 
would  not  be  liable;  and,  as  it  was,  the  court  said  that  the 
defendant   was  not  liable.     In   Railway   Co,   v.   Edwards 
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(Tex.  Sup.)  36  S.  W.  430,  an  eigfht  year  old  child  in  the  lot 
of  the  company  open  on  one  side  was  crushed  by  a  pile  of 
plank  improperly  piled.  In  Tally  v.  City  of  Atlantic^  92 
Iowa,  135,  (60  N.  W.  516),  child  was  injured  by  going-  down 
path  from  street,  and  crushed  while  digging  sand  by  a 
bank  caving.  It  was  held  that  the  city  was  not  bound  to 
fence  the  path.  In  O" Conner  v.  Railroad  Co.y  (La.)  10 
South.,  678,  children  usually  played  in  a  block  with  open- 
ings in  fence,  and  one  of  seven  years  was  injured.  In 
Railroad  Co,  v,  Bockoven  (Kan.  Sup.)  36  Pac,  322,  a  child 
of  five  years  was  killed  while  swinging,  by  a  falling  gate, 
which  was  defective  and  dangerous.  In  Rattc  v.  Dawson^ 
SO  Minn.,  450,  (52  N.  W.  965),  a  child  of  three  years  was 
playing  in  a  pit  caused  by  taking  out  sand,  and  wholly  un- 
guarded, in  a  vacant  lot,  and  was  killed  by  a  falling  em- 
bankment left  in  dangerous  condition.  Children  usually 
played  in  the  sand,  as  it  was  attractive  to  them.  It  was 
held  there  could  be  no  recovery,  as  there  was  no  duty  on 
the  owner  to  keep  his  premises  safe.  In  Barney  v.  Rail- 
road Co.,  126  Mo.,  372,  (28  S.  W.  1069),  the  railroad  owned 
a  yard  not  fenced,  where  children  went  to  play,  and  one  of 
six  years  jumped  on  a  train  and  was  injured.  Held  no 
duty  to  the  child  was  on  the  company.  In  Vanderbeck  v. 
Hendry,  M  N.  J.  Law,  467,  defendant  owned  a  board  yard 
in  a  populous  part  of  city,  frequented  by  children,  and  a 
child  injured  by  a  falling  pile  of  lumber,  not  in  safe  condi- 
tion, was  denied  recovery,  because  no  duty  as  to  the  child 
rested  on  the  defendant  to  pile  the  plank  properly.  In 
Clark  V.  City  of  Richntimd,  83  Va.,  355,  (5  S.  E.  369),  the 
city  had  made  excavation  on  land  of  another,  who  had 
erected  a  wall  along  the  street,  and  a  child  of  six  years 
walked  on  the  wall,  and  fell  into  the  pit.  The  court  said 
the  city  owed  him  no  duty,  as  he  went  upon  property 
where  there  was  no  duty  owing  him.  McGuiness,  v.  But- 
ler (Mass.)  34  N.  E.  259,  denied  relief  to  a  child  injured  by 
pulling  upon  himself  a  slab  left  by  the  owner  leaning 
against  his  shop,  one  end  in  the  street  and  the  top  a  few 
inches  inside  his  line. 

But  it  is  contended  that,  while  this  doctrine  that  no  duty 
lies  upon  the  owner  of  property  to  keep  it  in  safe  condi- 
tion as  to  trespasser  applies  to  persons  who  have  attained 
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years  of  discretion,  the  case  is  wholly  different  as  to  chil- 
dren of  tender  years;  that  as  to  them  the  owner  cannot 
use  the  property  as  he  chooses,  but  must  so  use  it  as  not 
to  injure  them.  Perhaps  this  is  stating  the  position  of 
plaintiff's  counsel  too  broadly.  The  position  is  that  the 
owner  cannot  erect  or  continue  on  his  property  any  struct- 
ure, establishment,  or  machinery  that  is  at  the  same  time 
in  dangerous  condition,  and  calculated  to  attract  and  al- 
lure young  children  to  it.  It  must  be  both  to  sustain  a  re- 
covery. This  position  is  sought  to  be  supported  by  what 
is  called  the  *'Turn-table  Cases*'  (^Railroad  Co.  v.  Stout^ 
17  Wall.,  657,  and  other  cases  following  it).  In  that  case  a 
bo}'  was  injured  while  playingyon  a  railroad  turn-table 
left  unlocked,  and  was  allowed  a  recovery.  The  case  is 
most  unsatisfactory.  The  opinion  is  not  clear.  It  seems 
to  go  upon  the  idea,  as  an  element  of  decision,  that  to  deny 
recovery  it  was  necessary. to  impute  contributory  negli- 
gence to  a  child;  whereas  the  matter  in  that  case  did  not^ 
nor  does  it  in  this  case,  involve  contributory  negligence, 
which  is  foreign  to  our  question,  which  question  is  wheth- 
er the  defendant  owes  duty  to  a  child  wandering  upon  the 
defendant's  premises  and  injured  by  its  lawful  works. 
A  din  the  Stout  Case  the  real  point  of  the  decision  is  that 
the  case  should  have  gone  to  the  jury,  rather  than  a  flat 
decision  of  defendant's  liability,  though  I  do  not  say  it  was 
not  involved.  But  the  Stout  Case^  if  carried  to  the  length 
to  which  it  is  sought  to  be  carried,  would  exact  of  every 
property  owner  the  utmost  watchfulness,  vigilance,  and 
expenditure  to  guard  against  hi  "t  to  children,  else  he 
would  be  every  moment  in  danger  of  ruinous*  damages. 
It  attacks  the  right  of  free  use  of  one's  property  in  lawful 
business.  A  railroad  liable  because  it  happened  to  leave  a 
turn-table  unlocked,  as  turn-tables  often  are,  on  its  own 
track, — a  necessary  [appliance  [jin  a  lawful  business! 
Ought  a  farmer  be  liable  for  failing  to  put  a  picket  fence 
around  his  pond  necessary  for  his  cattle?  If  he  does  not, 
some  little  boy  will  climb  the  fence  into  the  farmer's  field, 
drown  in  the  pond,  and  the  farmer  is  sued  on  the  same  prin- 
ciple. The  dam  that  contains  water  to  turn  the  mill 
wheel,  having  a  path  around  it  shaded  with  willows,  is  very 
alluring  to  the  child  and  the  man.     Must  the  miller  inclose 
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it?  The  canal,  with  its  towpath  and  frogs,  is  very  at- 
tractive to  the  little  boy  or  gfirl,  and  dangerous  too.  If  a 
child  drown  in  it,  is  the  company  liable?  How  many  more 
instances  of  things  useful  in  Jawful  business,  and  withal 
very  attractive  to  children,  and  very  dangerous,  might  be 
put?  And  the  rule  contended  for  says  that,  if  the  thing 
causing  the  injury  be  attractive  or  seductive,  the  liability 
attends  it.  How  many  things  are,  or  may  be,  so  to  chil- 
dren? "A  child's  will  is  the  wind's  will."  Almost  every- 
thing will  attract  some  child.  The  pretty  horse  or  the 
bright  red  mowing  machine,  or  the  pond  in  the  farmer's 
field,  the  millpond,  canal,  the  railroad  cars,  the  moving 
carriage  in  the  street,  electric  works,  and  infinite 
other  things,  attract  the  child  as  well  as  the  city's 
reservoir.  To  what  things  is  the  rule  to  be  limited?  And 
where  will  not  the  curiosity,  the  thoughtlessness,  and 
the  agile  feet  of  the  truant  boy  carry  him?  He  climbs  into 
the  high  barn  and  the  high  cherry  tree.  Are  they,  too,  to 
be  watched  and  guarded  against  him?  As  was  well  said  in 
Gillespie  v.  McGowan^  100  Pa.  St.,  144,  this  rule  "would 
charge  the  duty  of  the  protection  of  children  upon  every 
member  of  the  community  except  their  parents."  A 
very  onerous  duty!  Nolan  v.  Railroad  Co,^  53  Conn.,  462, 
(4  Atl.,  106),  holds  that  the  same  precautions  by  property 
owners  apply  to  infants  and  adults. 

I  am  guilty  of  no  undue  assumption  in  condemning  the 
Stout  Case,  as  it  has  received  in  some  courts,  the  most  em- 
inent in  the  land,  open  condemnation;  and  in  others  criti- 
cism tantamount  tocondemnation;and  some  which  followed 
it  limit  its  application  to  its  facts  or  desire  to  recant. 
WalsA  V.  Railroad  Co,,  145  N.  Y.,  301,  (39  N.  E.  1068); 
Frost  V.  Railroad  Co,,  64  N.  H.  220,  (9  Atl.,  790);  Daniels 
V.  Railroad  Co,,  154  Mass.,  349,  (28  N.  E.  283);  Barney  v. 
Railroad  Co.,  126  Mo.,  372,  (28  S.  W.  1069);  Railway  Co.  v. 
Edwards,  (Tex.  Sup.)  36  S.  W.  431;  Dobbins  v.  Railroad 
Co.,  (Tex  Sup.)  41  S.  W.  62;  Railroad  Co.  v.  Bockoven, 
(Kan.  Sup.)  36  Pac,  322;  Peters  v.  Bowman,  115  Cal.,  345, 
(47  Pac,  113,  598);  Catlettw,  Railway  Co.,  57  Ark.,  461,  (21 
S.  W.  1062);  Bishop  v.  Railroad  Co.',  14  R.  L,  320. 

Here  I  may  fitly  add  that  the  cases  cited  denying  recov- 
ery were  cases  of  infants  of  tender  years.     Are  they  all 
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wrong,  running-  through  so  many  years?  Isourown2)/c>6- 
en  Case  wrong?  And  the  Woolzvinez.n&  Poling  Cases?  An- 
other reason  against  applying  the  Stout  Case  to  mulct  the 
City  of  Wheeling  in  damages  is  that,  as  often  construed, 
that  case  only  applies  to  "dangerous  machinery."  Several 
courts  which  followed  it  have  since  said  it  ought  to  be  lim- 
ited to  its  particular  facts.  Whether  the  distinction  be- 
tween "dangerous  machinery"  and  other  means  of  injury 
be  clear  or  not,  several  courts  and  text  writers  have  made 
it.  Railroad  cars  held  not  such  "dangerous  machines." 
Barney  v.  Railroad  Co.,  126  Mo.,  372,  (28  S.  W.  1069);  Cat- 
lea  v.  Railroad  Co.,  57  Ark.,  461,  (21  S.  W.  1062).  Cars 
are  attractive  to  children,  but  the  law  does  not  require  a 
guard  to  keep  children  from  standing  cars.  Railroad  Co. 
v.  McLaughlin,  47  111.,  265. 

Now,  I  do  not  suppose  this  reservoir  of  the  city  would 
come  under  the  head  of  "dangerous  machinery."  If  so, 
what  structure  or  establishment  might  not?  At  any  rate, 
if  that  is  "dangerous  machinery,"  hundreds  of  necessary 
things  would  fall  under  this  head  of  liability  not  hereto- 
fore regarded  as  dangerous  and  attractive  to  children,  and 
greatly  endanger  the  maintenance  of  many  things  neces- 
sary in  life  and  business,  and  be  an  enormous  burden  to 
guard  and  watch  with  never  sleeping  eyes.  Strange  to  me 
the  idea  that  such  a  reservoir  can  be  made  to  come  under 
this  rule.  And  I  say  that  the  reservoir  is  not  "dangerous" 
in  that  sense.  And  I  say,  with  greater  confidence,  that  it 
is  not  specially  "attractive"  in  that  sense.  If  not,  there 
can  be  no  recovery  in  this  case;  for  on  that  narrow  ground 
the  case  hinges.     Hence  the  Stout  Case,  does  not  apply. 

But  a  most  important  matter  is,  what  is  the  negligence 
claimed  to  sustain  this  action?  It  is  that  there  was  a  gate 
of  entry  into  the  inclosure  containing  the  reservoir,  which 
\iras  sometimes  open,  and  that  there  was  an  opening  under 
the  picket  fence  several  feet  deep  to  allow  water  coming 
into  the  reservoir  inclosure  from  the  hill  above,  from  rain, 
to  pass  out  so  as  to  keep  it  from  entering  the  reservoir  and 
polluting  its  water.  The  reservoir  was  inclosed  with  a 
hig'h,  strong  picket  fence.  It  does  not  appear  how  the 
child  entered  the  inclosure,  but  likely  through  the  opening 
under  the  fence.     Now,  most  of  the  cases  above  will  show 
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that  the  city  was  not  bound  to  fence,  but  it  did   securely 
fence,  the  reservoir.     It  adopted  a  reasonable  precaution, 
and  did  all  that  reasonable  care  would    exact.     Do    the 
g'ateanddrain,thing's  indispensable,^convict  the  city  of  want 
of  ordinary  care  or  g'ross  negligence?     Surely  not.     The 
place  was  reasonably  safe.     Though  people  and  children 
did  sometimes  go  upon  the  city  land  containing  the  reser- 
voir, and  along  the  narrow  path  along  the  fence  on  the 
east  side  over  the  high,  steep  ground,  almost  a  precipice 
of  hundreds  of  feet,  to  watch  games  of  baseball  in  a  field 
below,  yet  there  was  no  invitation  by  the  city  to  do  so. 
The  place  was  uninviting  and  dangerous,  and  there  was  no 
ground  for  the  city  to  anticipq.te  that  parents  would  allow 
their  children  there,  on  very  dangerous  ground,  or  that 
one  would  crawl  under  the  fence,  througl^  this  single  nec- 
essary opening.     The  city  used  all  due  precaution.     This 
opening  was  at  the  remote  end  of  the  inclosure,  away  from 
houses  a  considerable  distance,  and  at  the  end  of  the  path. 
The  path  was  along  the  fence,  was  only  two  feet  wide,  and 
very  close  to  the  fence,  and  the  whole  space  between  the 
fence  and  precipice  was  only  that  wide,— a  path,  not  a  high- 
way, and  unlikely  to  invite  people.     It  was  not  bound  to 
use  the  utmost  possible  care  to  guard  infallibly  against  all 
possible  accidents.     In  Gavin  v.  City  of  Chicago^  97  III.,  66, 
it  was  held  that  the  city  must  keep  a  bridge  in  a  reasona- 
bly safe  condition,  and  that,  though  it  could  be  made  to  be 
free  from  accident  to  playing  children,  yet    it  was    not 
bound  to  so  construct  it  as  to  be  safe  for  children   playing- 
upon  and  around   it,  or  place  guards  or   mechanical  con- 
trivances to  keep  children  oflF  the  bridge.     An  owner  is  not 
required  to  provide  against  remote  and  improbable  injur- 
ies to  trespassing  children.     Car  Co,  V.   Cooper^   60  Ark., 
545,  (31  S.  W.  154,  46  Am.  St.,  Rep.,  216),  and  note.     One 
using  his  property  in  a  lawful  way  is  not  under  obligation 
to  save  others  from  inevitable  accident.    '*He  performs  his 
duty  when  he  uses  reasonable  care  and  precaution."     Cos^ 
ulich  V.  Oil  Co,,  122  N.  Y.  118,  (25  N.  E.,  259).     Even  if  the 
city  owed  a  duty  to  the  child,  it  was  only  of  ordinary  care. 
2  Sherm.  &  R.  Neg.  (2d  Ed.)  §  705. 

The  city  had  a  watchman  there,   though  by  no  means 
was  this  required,  as  above  authorities  show.     The  watch- 
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man  was  not  present  or  did  not  happen  to  see  this  child. 
The  fact  that  it  did  keep  a  watchman  did  not  bind  the  city 
to  duty  not  fixed  by  law  or  a  hig-her  degree  of  duty  than 
the  law  fixes,  if  any.  The  fact  shows  that  the  city  took  all 
reasonable  precautions,  and  this  is  an  unfortunate^  inevi- 
table accident,  for  which  it  is  not  responsible.  The  South 
Carolina  court  stated  the  point  clearly,  sayingf,  as  to  chil- 
dren that  there  is  a  liability  only  "when,  from  the  pecu- 
liar nature  and  open  and  exposed  position  of  the  danger- 
ous defect  or  agent,  the  owner  should  reasonably  antici- 
pate such  injury.'*  How  can  we  say  in  this  case  that  a 
drain  at  the  end  of  a  narrow  fringe  of  two  feet,  two  hu0- 
dren  yards  long,  between  a  fence  and  precipice,  just  where 
the  fence  butted  up  against  a  high  hill  cut  down  in  the 
construction  of  the  reservoir,  not  where  people  usually 
went,  very  inconvenient  to  walkers,  we  may  say  danger- 
ous, where  there  was  nothing  to  invite  them^  but  every- 
thing to  deter,  and  the  common  ground,  if  such,  was  on  the 
other  side  of  the  reservoir  inclosure,  a  good  distance  and 
cut  ofiF  from  this  point, — the  point  where  the  drain 
emerged  being  secluded,  and  the  best  point  for  it,  and 
where  no  one  would  be  expected  to  go, — how  can  we  say 
the  city  "should  reasonably  anticipate  injury"  there,  in  the 
language  of  the  South  Carolina  court?  Busw.  Pers.  Idj.  § 
77,  states  the  rule,  as  to  children  trespassing,  to  be  that, 
to  charge  the  defendant,  it  must  appear  that  the  act  was 
"willfully  mischievous,  as  by  leaving  a  ferocious  dog  at 
libertv/'  and  that  it  is  to  be  deemed  mischievous  or  wan- 
ton  only  when  "the  act  was  done  in  the  ordinary  course  of 
his  business,  and  by  the  use  of  appliances  which  do  not, 
obviously  and  of  necessity,  expose  all  persons  who  may 
approach  them  to  peril,  or  the  exposure  of  which  is  not  at- 
tended with  some  concealed  danger.**     That  is  the  test. 

Now,  would  a  farmer  or  millowner  be  liable  because  he 
left  a  drain  under  his  fence  and  a  child  happened  to  crawl 
through  it  and  fall  into  the  pond?  Certainly  not.  It  is  an 
unexpected,  inevitable  accident.  Neither  is  Wheeling 
liable. 

m 

Counsel  complain  that  the  court  would  not  allow  as  evi- 
dence a  paper  to  show  that  the  only  title  the  city  had  to 
the  land  containing  part  of  the  reservoir  was  one  vested  in 
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it  in  trust  as  a  common,  and  that  it  misappropriated  it 
when  it  devoted  a  part  of  it  to  use  for  a  reservoir.  The 
city  had  years  ag"o  made  this  reservoir;  had  been  for 
years  in  actual  use  of  it  for  the  purpose.  It  never  was 
used  as  a  common,  in  the  sense  of  a  park.  Now,  if  the  party 
who  conferred  the  land  upon  the  city,  or  his  heirs,  could 
stop  its  use  for  a  reservoir,  or  in  any  manner  complain  of 
the  act  as  a  misappropriation,  or  if  any  one  could  do  so, 
while  the  city  was  in  the  exclusive,  unrestrained  occupa- 
tion of  it,  for  reservoir  purposes,  it  has  the  rig-ht  to  be 
looked  upon  as  owner,  and  entitled  to  the  immunity  from 
damages,  like  any  owner.  Its  title  could  not  be  put  in 
question  in  this  collateral  way  in  this  action.  I  think  the 
paper  was  irrelevant. 

Late  reference  is  made  to  the  case  of  Rowzee  v.  Pierce^ 
(Miss.)  23  South.,  307.  That  was  an  injunction  to  prevent 
a  lot  conveyed  to  a  town  for  a  park  from  being  used  as  a 
site  for  a  school  house,  and  it  was  held  that  the  use  pro- 
posed to  be  made  of  it  was  against  the  purpose  of  the 
grant.  To  me  it  is  plainly  not  relevant  to  this  case.  To 
restrain  a  city  from  diverting  property  to  a  different  use 
from  that  contemplated  in  the  grant  is  one  thing;  but  the 
question  whether  it  is,  while  in  actual  use  of  the  land  for 
such  purpose,  liable  for  an  act  claimed  to  be  a  negligent 
use  of  the  property,  which  negligence  does  not  consist  in 
the  application  of  the  property  to  a  use  not  contemplated, 
but  in  its  mere  handling  of  the  property,  is  another  ques- 
tion. The  question  here  is  whether  the  act  of  having  the 
drain  renders  the  city  liable,  no  matter  how  it  came  by  the 
land.  Would  the  city  be  liable  if  the  conveyance  to  it  had 
been  general,  and  not  for  a  special  purpose?  I  oppose  im- 
posing upon  the  innocent  public  heavy  damages  for  the  ac- 
cidents and  misfortunes  which  always  have  and  always 
will  attend  human  existence.  The  safety  of  the  many  is 
to  be  preferred  to  even  the  suffering  and  misfortunes  of  in- 
dividuals.   Judgment  affirmed. 

Affirmed. 
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Savage  ci  aL  v.  People's  Building,  Loan  &  Savings  Ass'n.  I^  ^I 
Submitted  June  15,  1898— Decided  November  23,  1898. 

1.  BriLDiNG  AND  LoAN  Ass'n— 7^{?w^«  Building  and  Loan  Ass'n — 
Attorney  of  Record, 

A  building*  and  loan  association  chartered  by  the  state  of  New 
York,  which  has  complied  with  our  statute  by  appointing-  an  at- 
torney in  this  State  to  accept  service  for  it,  does  not  thereby  be- 
come a  domestic  corporation,     (p.  278). 

2.  Corporations  —  Foreign    Corporation — Domestic    Corporation- 
Attachment, 

A  statute  merely  enabling  a  foreig-n  corporation  to  hold  property 
or  do  business  in  this  State  does  not  make  it  a  domestic  corpora- 
tion, and  it  may  be  proceeded  against  by  attachment  as  a  foreign 
corporation,     (p.  278). 

3.  Right  of  Action— Corporations  -Stock  Certificates— Jurisdiction, 

A  provision  in  one  of  the  conditions  indorsed  on  the  certificates 
of  stock  issued  by  such  corporation  that  any  action  brought 
against  the  association  by  the  shareholders  shall  be  brought  in 
the  county  of  Ontario,  N.  Y.,  is  a  void  requirement,  as  jurisdic- 
tion cannot  be  taken  away  by  consent,     (p.  282). 

4.  Corporations— ^>'-Z,fl?e/5 — Validity  of  By-Laws — Vested  Rights. 

A  corporation  has  not  the  power,  by  laws  of  its  own  enactment, 
to  disturb  or  devest  rights  which  it  has  created,  or  to  impair  the 
oblig-ation  of  its  contracts,  or  to  chang-e  its  responsibility  to  its 
members,  or  to  draw  them  into  new  and  distinct  relations;  and 
all  by-laws  attempting  to  do  this  are  inoperative  an<l  void, 
(p.  280). 

5.  Building   and  Loan    Ass*n — Stock  Certificates — IVithdrawal — 

Contracts, 

Where  a  certificate  of  stock  on  its  face  provides  that  the  holder 
may  withdraw  the  amount  paid  on  the  same  to  a  building  and 


i 


276  Savage  et  al.  v.  People's  B.,  L.  &  S.  A.  [45 

loan  association,  at  any  time  within  three  years  from  its  date, 
together  with  six  per  cent,  interest,  all  of  which  are  payable  in 
the  manner  set  forth  in  the  articles  of  association  and  by-laws, 
and  terms  and  conditions  printed  on  the  back  of  certificate, — the 
fourth  of  which  conditions  provides  that  **the  payment  on  this 
certificate  cannot  be  withdrawn  until  after  three  years  from  the 
date  of  this  certificate;  if  withdrawn  between  that  date  and  ma- 
turit3»,  the  holder  shall  be  entitled  to  receive  sixty  dollars  for 
each  of  said  shares,  together  with  six  per  cent,  per  annum," — 
said  condition  and  the  by-laws  of  said  association  existing-  at 
the  date  of  said  certificate  are  a  part  of  the  contract,  and   the 

I manner  and  time  of  withdrawal  and  payment  cannot  be  changed 

by  a  subsequent  by-law.     (p.  280). 

Appeal  from  Circuit  Court,  Wood  county. 

Bill  by  Thomas  S.  and  E.  J.  Savag^e  against  the  People's 
Buildingf,  Loan  and  Savingfs  Association.  Decree  for 
plaintiffs,  and  defendant  appeals. 

Affirmed, 

J.  W.  Vandervort  and  Chester  M.  Elliott,  for 
appellant. 

Van  Winkle  &  Ambler  and  Moats  &  Peter  kin,  for 
appellees. 

English^  Judge: 

Thomas  S.  Savage  and  E.  J.  Savag'e,  administrators  of 
the  estate  of  Georg-e  Savage,  deceased,  brought  a  suit  in 
equity  in  the  Circuit  Court  of  Wood  County,  against  the 
People*s  Building,  Loan  &  Savings  Association,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of 
New  York,  to  recover  from  the  defendant  the  sum  of 
eight  hundred  and  forty  dollars,  with  interest  thereon 
from  the  10th  day  of  August,  1892,  claimed  to  be  due  the 
plaintiffs,  as  the  withdrawal  value  of  fourteen  shares  of 
paid-up  stock  in  the  defendant  company.  An  attachment 
was  sued  out  against  the  defendant,  and  levied  on  its  real 
estate  situated  in  said  county.  The  sole  ground  upon 
which  the  order  of  attachment  was  based  was  that  the  de- 
fendant was  a  foreign  corporation.  The  defense  inter- 
posed with  a  plea  in  abatement  of  the  suit,  a  plea  in  abate- 
ment to  the  attachment,  and  a  demurrer  and  answer  to 
the  bill.     Depositions  were  taken  by  plaintiffs  and  defend- 
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ant.  Objections  were  sustained  to  the  pleas  in  abatement. 
The  demurrer  to  the  bill  was  overruled.  A  decree  was 
rendered  against  the  defendant  for  one  thousand  one  hun- 
dred and  five  dollars  and  eighty-six  cents.  The  attach- 
ment was  sustained,  and  the  real  estate  levied  on  v(ras 
directed  to  be  sold  to  satisfy  said  debt,  upon  the  terms 
prescribed  in  said  decree.  The  defendant  then  moved 
the  court  to  modify  the  decree  so  that  interest  should  be 
calculated  on  the  eight  hundred  and  forty  dollars  only 
from  the  date  said  shares  of  stock  in  controversy  were 
presented  to  defendant  association  for  withdrawal,  to-wit, 
September  9,  1895,  which  motion  was  overruled.  The 
defendant  also  moved  the  court  to  require  plaintiffs  and 
the  special  commissioners  appointed  to  enforce  said  de- 
cree to  do  so  in  such  manner  that  plaintiffs  should  only 
participate  equally  with  the  other  stockholders  who  filed 
withdrawals  of  their  shares  with  said  association  at  the 
same  time  or  before  plaintiffs  filed  withdrawals  of  their 
shares,  in  order  that  all  stockholders  might  be  placed  in 
the  same  position,  and  the  withdrawing  shareholders 
might  all  have  equal  standing,  which  motion  was  over- 
ruled, and  the  defendant  obtained  this  appeal. 

The  first  error  assigned  and  relied  on  by  the  defendant 
is  that  the  court  erred  in  failing  and  refusing  to  dismiss 
the  plaintiffs'  bill  upon  the  plea  in  abatement  to  said  suit. 
This  plea,  in  substance  claims  that  the  plaintiffs  did  not  at 
the  time  of  the  institution  of  said  suit  have  a  right  to  in- 
stitute it  in  the  State  of  West  Virginia,  because,  as  fully 
shown  in  the  bill,  if  any  such  suit  or  action  existed  at  the 
time  the  same  was  instituted,  it  should  have  been  brought 
in  the  county  of  Ontario  and  state  of  New  York;  that  it  is 
a  corportion  of  the  state  of  New  York,  and  has  fully  com- 
plied with  the  laws  of  West  Virginia  governing  foreign 
corporations  doing  business  in  this  State,  has  caused  an 
attorney  in  fact  to  be  appointed,  as  required  by  statutes  of 
West  Virginia,  and  the  plaintiffs  could  not  obtain  jurisdic- 
tion by  attachment  of  defendant's  property  in  this  State; 
that  defendant  is  a  solvent  corporation,  and  no  ground  for 
said  attachment  existed.  This  question  was  passed  upon 
by  this  Court  in  the  case  of  Quesenherry  v.  Association 
(recently  decided,  and  not  yet  officially  reported)  30  S.   Ei. 
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73,  in  which  it  was  held:  "(1)  A  suit  ag'ainst  a  foreig^n  cor- 
poration may  be  brought  in  any  county  wherein  it  has 
estate  or  debts  due  it.  It  is  a  nonresident,  under  clause  3, 
s.  1,  c.  123,  Code  1891.  (2)  The  appointment  by  a  foreign 
corporation  of  an  attorney  in  this  State*  to  accept  service 
of  process  does  not  make  it  a  domestic  corporation.  (3)  A 
statute  merelj^  enabling  a  foreign  corporation  to  hold 
property  or  do  business  in  this  State  does  not  make  it  a 
domestic  corporation."  Brannon,  President,  in  deliver- 
ing the  opinion  of  the  court  used  the  following  languag-e: 
''Another  point  is  made  that,  as  this  foreign  corporation 
had  appointed  an  agent  to  accept  service  of  process,  it  is 
not  liable  to  attachment.  It  is  a  foreign  corporation,  and 
is  a  nonresident,  and  the  fact  that  it  owns  property  here 
no  more  converts  it  into  a  resident  than  it  converts  a  nat- 
ural person  into  a  resident.  It  dwells — has  its  habitat  or 
domicile — in  New  York,  where  it  was  chartered;"  citing* 
Humphreys  v.  Newport  News  &  M.  V.  Co,,  33  W.  Va.,  137, 
(10  S.  E.  39). 

It  is  insisted  by  counsel  for  the  appellant  in  his  brief 
that  this  suit  abated  by  reason  of  the  fact  that  the  sum- 
mons was  issued  on  the  2d  day  of  December,  1895,  and 
was  returnable  to  rules  to  be  held  on  the  1st  of  December, 
1895, — ^a  day  prior  to  the  date  on  which  it  issued,  and  be- 
fore the  suit  was  instituted, — and  a  considerable  portion 
of  his  argument  is  devoted  to  the  consideration  of  this 
alleged  mistake.  A  stipulation  is  filed  with  attorneys' 
brief  for  the  appellees,  signed  by  counsel  for  both  parties, 
which  reads  as  follows:  "It  is  stipulated  and  agreed  that 
the  original  summons  in  this  case  was  issued  to  rules 
to  be  held  on  the  first  Monday  of  December,  1895,  whereas 
it  is  printed  on  page  7  of  record  as  'on  the  1st  day  of  De- 
cember, 1895.'"  This  stipulation  therefore  disposes  of 
the  first  assignments  of  error,  which  were  based  upon  the 
alleged  fact  that  said  summons  was  returnable  to  the  1st 
day  of  December,  1895. 

The  appellant  assigns  as  the  third  point  of  error  that 
the  court  erred  in  not  sustaining  the  demurrer  to  plaintiffs* 
bill,  and  in  overruling  the  same;  as  the  bill  clearly  shows 
on  its  face  that  there  was  no  debt  due  at  the  time  of  the 
institution  of  this  suit.     Can  this  assignment  be  sustained? 
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This  suit  was  instituted  December  2,  1895,  and  was  pre- 
dicated upon  the  alleged  fact  that  they  were  the  owners 
of  fourteen  shares  of  the  defendant's  stock,  on  which  they 
had  paid  the  sum  of  eight  hundred  and  forty  dollars.  By 
article  29  of  the  by-laws  of  said  corporation,  in  force  at  the 
time  the  plaintiffs  became  the  owners  of  said  stock,  ''mem- 
bers holding  paid-up  certificates,  might,  upon  the  surren- 
der of  such  certificates,  withdraw  the  amount  paid  on  the 
same,  at  any  time  after  three  years  from  the  date  of  issue, 
and  before  maturity,  together  with  an  annual  interest  of 
six  per  cent.,  said  interest  to  be  computed  upon  the  with- 
drawal of  paid-up  certificates  for  even  months  only,  and 
such  paid-up  certificates  should  cease  bearing  interest 
after  the  date  of  such  application  for  withdrawal."  The 
stock  held  by  plaintiffs  was  issued  August  10,  1892,  and 
the  holders  were  entitled  to  withdraw  after  three  years 
from  that  date,  by  complying  with  the  requirements 
of  the  by-laws  then  in  force,  as  plaintiffs  contend.  Plain- 
tiffs, between  the  4th  and  9th  of  September,  1895,  executed 
proper  applications  for  withdrawal,  and  sent  them,  by  let- 
ter, their  receipt,  by  defendant  acknowledged,  stating 
that  the}'  had  been  placed  on  file,  and  would  be  paid  in 
regular  order,  under  the  rules  of  the  association.  Upon 
receipt  of  that  letter,  plaintiffs  demanded  immediate  pay- 
ment of  the  amount  due,  according  to  the  contract.  And 
by  letter  dated  September  27,  1895,  defendant  informed 
plaintiffs  that  only  one-half  of  the  receipts  of  the  associa- 
tion were  applicable  to  the  payment  of  withdrawals;  that 
there  were  applications  for  withdrawal  filed  before  theirs, 
amounting  to  one  hundred  and  thirty  thousand  dollars, 
and  the  receipts  of  the  association  averaged  about  seven 
thousand  five  hundred  dollars  a  month,  and  plaintiffs'  cer- 
tificates would  have  to  wait  their  turn  for  payment.  The 
by-laws  under  which  the  manner  of  payment  of  with- 
drawals was  adopted  was  passed  January  12,  1895,  and 
formed  no  part  of  defendant's  by-laws  on  August  10,  1892, 
when  plaintiffs  became  owners  of  said  certificates.  On 
the  face  of  these  certificates  of  shares  it  was  contracted 
that,  in  consideration  of  the  money  received,  and  full  com- 
pliance with  the  terms  and  conditions  as  printed  on  back 
of  certificates,  the  by-laws,   etc.,  all  of  which  were  made 
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part  of  the  contract,  said  defendant  would  pay  said  share- 
holders, their  heirs,  administrators,  or  assigfns,  the  sum 

of dollars  at  the  end  of  five  years,  or  at  maturity. 

One  of  the  conditions  on  the  back  of  said  certificate  was 
that  "the  payment  on  this  certificate  cannot  be  withdrawn 
until  after  three  years  from  the  date'  thereof;  **if  with- 
drawn between  that  date  and  maturity,  the  holder  shall  be 
entitled  to  receive  sixty  dollars  for  each  of  said  shares, 
together  with  six  per  cent,  interest  per  annum."  These, 
with  article  29  above  quoted,  were  the  conditions  bearing 
upon  the  question  of  withdrawal  from  the  association  at 
the  time  plaintiffs  became  the  owners  of  the  certificates 
upon  which  this  suit  was  predicated.  They  became  part 
of  the  contract. 

Could  the  contract  be  varied  or  altered  by  the  enact- 
ment of  subsequent  laws,  changing-  time  and  terms  of  pay- 
ment? On  this  point.  Beach  on  the  Modern  Law  of  Con- 
tracts (section  1223,  p.  1615)  says:  **A  person  has  the  right 
to  treat  the  by-laws  given  to  him  on  becoming  a  member  of 
the  association  as  all  the  bv-laws  such  association  has;  and 
he  is  not  bound  to  take  notice  of  modifications  of  such  bv- 
laws  with  respect  to  withdrawing,  on  the  record  of  the 
company  simply,  without  further  notice  to  him,  which 
notice  must  be  proven  by  the  defendant  company  to  have 
been  given," — citing  McKenney  v.  Association^  8  Houst, 
557,  (18  Atl.  905).  Again,  in  Associalion  v.  Lewis^  1  Colo. 
App.  127,  (27  Pac.  872),  the  court  held  that:  **Where 
plaintiff  became  a  member  of  defendant  building  associa- 
tion at  a  time  when  a  by-law  provided  that  all  nonborrow- 
ing  stockholders  wishing  to  withdraw  shall  be  privileged 
so  to  do  upon  giving  notice  to  the  directors  of  his  or  her 
intention,  and  shall  be  entitled  to  receive  the  amount  of  in- 
stallments actually  paid  in  without  interest,  plaintiff's 
right  of  withdrawal  was  a  vested  right,  of  which  defend- 
ant could  not  deprive  him  without  his  own  consent  by  a 
subsequent  repeal  of  the  by-law.''  The  general  propo- 
sition is  well  and  properly  stated  in  *  5  Am.  &  Eng.  Enc. 
Law,  96,  where  it  says:  *'A  corporation  has  noi  the  power, 
by  laws  of  its  own  enactment,  to  disturb  or  devest  rights 
which  it  has  created,  or  to  impair  the  obligations  of  its 
contracts,  or  to  change  its  responsibility  to  its  members, 
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or  to  draw  them  into  new  and  distinct  relations;  and  all  by- 
laws attempting'  to  do  this  are  inoperative  and  void," — cit- 
ing numerous  authorities,  among  them  Pulfordw  Fire  De- 
partment^ 31  Mich.,  458,  where  it  is  said:  "By-laws  and 
regulations  of  corporations  merely  govern  future  action. 
Ex  post  facto  laws  are  no  more  lawful  for  corporations 
than  for  states."  See,  also,  Kent  v.  Mining  Co,^  78  N.  Y., 
159;  Becker  v.  Insurance  Co,,  48  Mich.,  610,  (12  N.  W., 
874). 

Authorities  might  be  multiplied  upon  this  question,  but 
these  are  regarded  as  sufficient  to  establish  the  doctrine  of 
the  inability  of  a  corporation,  by  subsequent  by-laws,  to 
take  from  a  stockholder  therein  vested  rights,  acquired 
under  by-laws  existing  at  the  date  of  the  contract  made 
with  the  corporation  at  the  time  said  shares  were  acquired. 
After  agreeing  that  stockholders  may  withdraw  at  the  end 
of  three  years,  upon  surrender  of  their  paid-up  certifi- 
cates, the  amount  paid  on  same,  with  interest  at  six  per 
cent,  per  annum,  such  corporation  cannot,  by  subsequent 
by-law,  provide  that  the  association  shall  not  be  required 
to  pay  out,  on  withdrawing  and  matured  stock,  more  than 
one-half  the  amount  received  from  dues  and  stock  pay- 
ments in  any  month.  To  sustain  the  validity  of  such  by- 
law would  imply  the  right  to  say  that  but  one-tenth  of  the 
receipts  from  dues  and  stock  payments  in  any  month 
should  be  paid  on  withdrawal,  and  thus  indefinitely  pro- 
long the  payment  of  withdrawal  value,  when,  as  in  this 
case,  the  holder  had  fully  complied  with  all  the  require- 
ments of  his  contract.  My  conclusion,  therefore,  is  that 
the  court  committed  no  error  in  overruling  the  demurrer. 
As  to  the  right  to  recover,  this  Court  held  in  Haigh  v.  ^45- 
sociation^  19  W.  Va.,  793,  that  *'a  member  of  a  building  as- 
sociation who  complies  with  its  constitution  and  by-laws, 
and,  under  their  provisions,  withdraws,  can  recover  the 
amount  due  him  under  such  constitution  and  by-laws,  by 
an  action  of  assumpsit  in  which  there  is  no  special  count, 
but  only  the  common  counts."  So,  in  a  recent  case  de- 
cided by  the  supreme  court  of  South  Carolina  {McNah  v. 
Association,  27  S.  E.  543),  it  is  held  that  *'where  a  building 
and  loan  association's  by-laws  provide  that  a  member  who 
has  made  all  payments  may  surrender  his  shares  of  stock 
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at  any  time  after  a  certain  period  from  the  date  of  certifi- 
cates, on  giving-  a  certain  notice,  and  take  the  withdrawal 
value  thereof  in  cash,  the  relation  of  debtor  and  creditor  is 
established  as  soon  as  the  member  has  surrendered  his 
stock,  and  has  given  the  required  notice."  In  the  case  at 
bar  these  shareholders  appear  to  have  done  all  that  their 
contract  and  the  rules  required  of  them,  to  entitle  them  to 
the  withdrawal  value  of  their  shares  with  interest;  and  we 
must  hold  that  the  relation  of  debtor  and  creditor  was  es- 
tablished at  the  time  the  suit  was  brought. 

The  contention  that  the  defendant  was  improperly  pro- 
ceeded against  as  a  nonresident  or  foreign  corporation  has 
already  been  considered,  and  shown  to  be  no  longer  an 
open  question  in  this  State. 

The  ninth  condition  found  on  the  back  of  the  certificates 
of  shares,  providing  that  any  action  brought  against  the 
association  by  shareholders  shall  be  brought  on  or  before 
six  months  from  the  date  the  cause  of  action  accrues,  and, 
in  the  county  of  Ontario,  N.  Y.,  was  a  void  requirement,  as 
jurisdiction  cannot  be  taken  away  by  consent.  Sec  Xutc 
V.  Insurance  Co,^  9  Gray,  174-180;  Hall\.  Insurance  Co,,  f» 
Gray,  185;  Reichard  v.  Insurance  6^^.,  31  Mo.,  518. 

The  affidavit  and  order  of  attachment  sued  out  appear 
to  be  regular, and  incompliance  with  the  statute,  and  the 
lien  thereby  created  properly  directed  to  be  enforced 
against  the  real  estate  levied  upon.  I  am  therefore  of 
opinion  that  the  decree  complained  of  must  be  affirmed, 
with  costs  and  damages. 

Affirmed, 
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CHARLESTON. 

Swing  v.  Bentley  &  Gi*:rwig  Furniture  Co. 
Submitted  June  16,  1898— Decided  November  23,  1898. 

1.  Corporations — Foreign     Corporation — Dissolution — Trustees — 
Actions. 

A  receiver,  trustee,  or  assig-nee  of  a  dissolved  foreig"n  corpora- 
tion, appointed  in  the  state  of  its  domicile,  may  institute  in  the 
courts  of  this  State  suits  in  his  own  or  the  corporate  name  for 
debts  or  claims  due  such  corporation,     (p.  285). 

2.  Cor po  rations — Foreign   Corporation  —  Receivers  — Appointment 
of  Receivers. 

Circuit  courts  of  this  State  are  authorized  by  sections  58,  59, 
chapter  53,  Code,  in  proper  cases  therein  set  forth,  to  appoint  re- 
ceivers for  and  wind  up  the  affairs  of  foreig-n  corporations  who 
have  done  business,  acquired  property,  and  contracted  debts  in 
this  State.  The  law  on  this  subject  as  propounded  in  the  case  of 
Nitnick  v.  Iron  Works  Co.,  25  W.  Va. ,  184,  has  t)een  superseded 
by  chapter  39,  Acts  i88S.     (p.  286). 

3.  CoR  PORATIONS  -—Foreign  Corporation  —  Insurance  Premiums  — Re- 
covery, 

Before  a  receiver  or  a  trustee  of  a  dissolved  foreig-n  corporation 
can  recover  on  a  premium  note  a  quasi  ex  parte  assessment,  he 
must  show  that  the  conditions  precedent  to  such  recovery  con- 
tained in  such  note  have  been  fully  satistied.     (p.  287). 

Error  to  Circuit  Court,  Wood  County. 

Assumpsit  by  James  B.  Swing,  trustee,  ag-ainst  the  Bent- 
ley &  Gerwigf  Furniture  Company.  There  was  a  judg-- 
ment  for  defendant,  and  plaintiff  brings  error. 

Reversed, 
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J.  W.  Vandkrvort,  for  plaintiff  in  error. 

Van  Winkle  &  Ambler,  for  defendant  in  error. 

Dent,  Judge: 

On  the  23d  day  of  July,  1897,  James  B.  Swings,  trustee  of 
the  creditors  and  stockholders  of  the  Union  Mutual  Fire 
Insurance  Company  of  Cincinnati,  Ohio,  in  the  Circuit 
Court  of  Wood  County  instituted  an  action  of  assuwpsii 
against  the  Bentley  &  Gerwig-  Furniture  Company  on  the 
following^  note:  '*In  consideration  of  the  policy  No.  1,067, 
dated  the  first  day  of  October,  18S8,  we  promise  to  pay  the 
Union  Mutual  Fire  Insurance  Company  of  Cincinnati,  Ohio, 
the  sum  of  four  hundred  and  sixtv-four  dollars  and  sixtv 
cents  ($464.60),  by  such  installments  and  at  such  times  as 
the  directors  of  said  company  shall  assess  and  order,  pur- 
suant to  the  charter  and  by-laws  thereof,  and  it  is  express- 
ly agreed  that  this  note  is  not  transferable,  and  the  lia- 
bility is  only  for  the  losses  and  expenses  incurred  by  the 
said  company,  and  that  no  liability  is  incurred  beyond  the 
face  amount  thereof.  (The  secretary  is  authorized  to  in- 
sert the  number  and  date  in  this  note,  and,  in  event  of  re- 
newal or  reissue,  to  change  number  and  date  to  that  ol  the 
new  policy).  Cincinnati,  Ohio,  August  10th,  1888.  Bent- 
ley  &  Gerwig  Furniture  Company" — for  the  purpose  of 
recovering  a  special  assessment  of  one  hundred  and  eighty- 
five  dollars  and  eighty-four  cents,  balance  on  said  note, 
made  by  him  by  virtue  of  the  laws  of  Ohio,  and  under  the 
supervision  of  the  supreme  court  thereof,  in  certain  pro- 
ceedings therein  pending  for  the  final  dissolution  and 
winding  up  of  the  affairs  of  such  Union  Mutual  Fire  In- 
surance Company.  The  defendant  demurred  to  the  plain- 
tiff's declaration,  the  circuit  court  sustained  the  same,  and, 
plaintiff  not  wishing  to  amend,  the  case  was  dismissed. 
Plaintiff  obtained  a  writ  of  error. 

The  defendant  insists  that  the  demurrer  was  properly 
sustained  for  two  reasons:  (1)  Because  the  plaintiff,  be- 
ing the  legally  appointed  receiver  or  trustee  of  a  foreign 
corporation,  could  not  sue  in  the  courts  of  this  State,  but 
was  confined  to  the  state  of  his  appointment.  (2)  The 
declaration  did  not  show  a  sufficient  cause  of  action.     As 
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to  the  first  of  these  objections,  the  law  is  now  settled  by 
an  irresistible  preponderance  of  authority  that  a  receiver, 
trustee,  or  assig-nee  of  a  foreign  corporation,  with  general 
powers  over  the  property  of  such  corporation,  has  the 
right,  by  virtue  of  the  comity  existing  between  the  var- 
ious states  of  this  Union,  to  sue  for  any  debt,  claim,  or 
property  owing  to  or  belonging  to  such  corporation.  Such 
receiver,  trustee,  or  assignee,  being  clothed  with  the  full 
powers  of  such  corporation,  and  the  right  to  exercise  them 
in  so  far  as  is  necessary  to  wind  up  its  aflFairs,  is  the  sole 
legal  representative  thereof,  with  full  authority  to  reduce 
to  possession  the  corporate  property  wherever  found. 
This  principle  is  admitted  as  settled  law  in  the  case  of 
Grogan  v.  Egbert,  44  W.  Va.,  75,  (28  S.  E.  714).  Defend- 
ant's counsel  in  his  brief  fails  to  produce  authority  justi- 
fying a  change  in  opinion  on  the  subject.  The  same  com- 
ity should  be  shown  to  the  citizens  of  Ohio,  at  least,  as  that 
state  extends  to  citizens  of  other  states.  In  the  case  of 
Bank  v.  McLcod,  38  Ohio  St.,  174,  the  law  of  Ohio  is  recog- 
nized as  above  stated.  On  page  184  Judge  Johnson  says: 
"The  distinction  is  drawn  between  the  case  of  a  receiver 
acting  under  the  inherent  force  of  his  appointment  alone, 
and  a  case  w^here,  by  the  terms  of  his  appointment,  he  is 
directed  to  gather  the  assets  wherever  found.  The  power 
of  a  court  to  confer  such  authority  on  a  receiver  is  not 
limited  to  property  found  within  the  state  where  he  is  ap- 
pointed. It  is  not  necessary  that  the  property  should  be 
within  the  jurisdiction  of  the  court.  Thus,  the  courts  of 
England  have  appointed  receivers  to  manage  landed  prop- 
erty in  India,  Canada,  China,  Ireland,  and  South  American 
states  and  other  places.  2  Daniell,  Ch.  PI.  &  Prac,  *1731, 
and  cases  cited.  So,  on  principles  of  comity,  the  aid  of  a 
New  Jersey  court  was  extended  to  a  foreign  receiver  to 
obtain  possession  of  property,  as  against  the  oflBcers  of  a 
corporation  of  which  he  was  receiver,  who  may  be  endeav- 
oring by  fraud  or  subterfuge  to  withhold  it.  Bidlack  v. 
Mason^  26  N.  J.  Eq.,  230.  *  *  *  Great  reliance  is  placed 
on  the  remarks  of  Mr.  Justice  Wayne  in  deciding  the  case 
of  Booth  V.  Clarke  17  How.,  334,  where  it  is  said  'that  the 
receiver's  right  to  the  possession  of  the  property  is  limi- 
ted   to  the  jurisdiction  of  his  appointment.'     This  and 
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other  remarks  of  the  learned  judge  are  termed  dicta  when 
applied  to  cases  like  the  present.     Hiird  v.  City  of  Eliza- 
beth^ 4  N.  J.  Law,  41;  Ex  parte  Norwood^  3  Biss.  512,  Fed. 
Cas.  No.  10,  364."     Authorities  sustaining  this  conclusion 
are  so  numerous  that  it  is  useless  to  repeat  them  here, 
as  it  has  already  become  text-book  law.     The  case  of  Nitn- 
ick  V.  Iron  Works  Co.^  25  W.  Va.,  184,  is  referred  to  and 
relied  upon.     The  decision  in  that  case  was  to  the  effect 
that  a  general  suit  to  settle  up  the  affairs  of  a  foreign  cor- 
poration and   assess  liabilities  against  the   stockholders 
must  be  brought  in  the  state  of  its  domicile  or  origin,  as 
such  settlement  must  be  had  in  accordance  with  the  law  of 
its  creation  and  charter,  which  could  not  be  enforced  in 
this  State.     The  decision  which  was  rendered  November 
29,  1884,  was  superseded  by  chapter  39,  Acts  1885,  which 
gave  the  circuit  courts  of  this  State  jurisdiction  to  appoint 
receivers  for  and  wind   up   the  affairs,   in  proper  cases 
therein  set  forth,  of  foreign  corporations  who  have  done 
business,  acquired  property,  and  contracted  debts  in  this 
State.    See  sections  58,  59,  c.  53,  Code.     By  virtue  of  these 
sections  suits  may  be  brought  in  the  name  of  dissolved  cor- 
porations, foreign  and  domestic,  so  far  as   necessary  or 
proper  "for  collecting  the  debts  and  claims  due  to  the  cor- 
poration, converting  its  property  and  assets  into   money, 
prosecuting  and  protecting  its  rights,  enforcing  its  liabil- 
ities and  paying  over  and  distributing  its  property  and 
assets,  or  the  proceeds  thereof,  to  those  entitled  thereto.*' 
2.     The  defendant  further  insists  that  the  declaration 
fails  to  show  a  good  cause  of  action  in  that  it  is  for  an  as- 
sessment made  by  a  foreign  receiver  of  a  foreign  corpora- 
tion, under  the  supervision  of  a  foreign   court  without  ju- 
risdiction, and  whose  decree  sued  on  is  not  properly  set 
forth.     The  suit  is  an  action  of  assumpsit^  on  a  conditional 
note,  and  not  on  the  decree  of  the  court.     The   plaintiff 
alleges  that  the  assessment  was  legally  made  by   him   un- 
der the  laws  of  the  state  of  Ohio  '4n  order  to  pay  the  just 
losses   and   expenses  of  the  said  Union  Mutual  Fire  In- 
surance Company  and  the  expenses  of  winding  up  its  af. 
fairs  according  to  law;"  that  the  same  was  reported  to  and 
approved  by  the  court  of  his  appointment,  and  he  directed 
to  collect  the  same.     These  are  allegations  showing  the 
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legality  of  the  asseasment,  and  therefore  its  binding-  char- 
acter on  the  defendant.  This  assessment,  thus  made  in 
its  absence,  being  personal  in  its  nature,  has  the  same 
binding  force  and  effect  on  it  as  made  by  the  corporation 
itself  if  not  dissolved.  The  trustee,  under  the  supervision 
of  the  court,  was  clothed  with  the  full  power  of  the  corpor- 
ation so  far  as  necessary  to  close  up  its  business.  There- 
fore it  devolves  upon  the  receiver  to  allege  and  prove  that 
such  assessment  so  made  by  him  is  fully  covered  by  the 
note  sued  on.  The  defendant  objects  that  the  declaration 
does  not  exhibit  the  losses  and  expenses,  and  show  ex- 
plicitly what  they  were.  This,  of  course,  could  have  been 
done,  but  it  is  not  absolutely  necessary,  to  make  the  dec- 
laration good  under  section  29,  chapter  125,  Code,  but 
is  matter  that  the  plaintiff  must  show  by  his  proof  as  a 
condition  precedent  to  his  right  to  recover.  Mor.  Priv. 
Corp.  §  158.  The  allegation  is  general,  but  the  proof 
must  be  specific.  The  corporation,  having  been  dissolved 
at  the  time  of  the  assessment,  could  hardly  be  held  in  ex- 
istence and  representative  of  the  defendant  so  as  to  render 
the  order  confirming  the  assessment  conclusive  as  to  it  in 
its  absence.  Hence  the  burden  is  not  cast  on  him  of  show- 
ing that  the  assessment  was  unjust  and  contrary  to  his 
obligation  or  undertaking  but  it  devolves  on  the  plaintiff  to 
establish  his  right  of  recovery.  This  is  not  a  general  as- 
sessment upon  unpaid  stock  on  all  stockholders,  as  in  the 
case  of  Hawkins  v.  Gleimy  131  U.  S.,  31^  (9  Sup.  Ct.,  739), 
and  other  cases  of  similar  character  relied  on  by  plaintiff, 
but  it  is  a  specific  assessment  on  a  note  limited  by  express 
agreement  to  the  "losses  and  expenses  incurred  by  the 
company."  If  the  company  itself  had  made  the  assess- 
ment, although  the  same  rules  so  far  as  applicable  govern 
in  both  characters  of  cases,  it  would  have  been  bound  to 
show,  on  resistence  of  payment  thereof,  that  it  was  within 
the  liability  covered  by  the  note,  as  the  proof  of  the  same 
is  wholly  within  its  power.  Such  being  the  case  as  to  the 
company,  its  trustee  could  have  no  greater  power.  Nor 
does  it  entail  any  hardship  upon  him,  as  all  the  proofs  are 
in  his  hands  and  under  his  control.  This,  however,  is  a 
question  of  proof,  and  does  not  arise  on  demurrer;  which 
admits  the  truth  of  the  allegations  contained  in  the  declar- 
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ation.  These  appear  to  be  sufficient  to  justify  a  recovery, 
if  sustained  by  proof.  The  judgment  of  the  circuit  court 
is  reversed,  the  demurrer  overruled,  and  the  case  is  re- 
manded for  further  proceeding's  according*  to  law. 

Reversed, 


CHARLESTON. 

Swing  v.  Parkersbukg  Veneer  &  Panel  Co. 
Submitted  June  16,  1898— Decided  November  23,   1898. 


1.  Corporations — Foreign  Corporation — Dissolution—  Trustees- 
Actions, 

A  receiver,  trustee,  or  assignee  of  a  dissolved  foreign  corjX)ration 
appointed  in  the  state  of  its  domicile  may  institute  in  the  courts 
of  this  State  suits  in  his  own  or  the  corporate  name  for  debts  or 
claims  due  such  corporation,     (p.  289). 

2.  Corporations — Foreign     Corporation  —  Receivers-  Appointment 
of  /Receivers, 

Circuit  courts  of  this  State  are  authorized  by  sections  58,  59, 
chapter  53,  Code,  in  proper  cases  therein  set  forth,  to  appoint  re- 
ceivers for  and  wind  up  the  aflFairs  of  foreign  corporations  who 
have  done  business,  acquired  property,  and  contracted  debts  in 
this  State.  The  law  on  this  subject,  as  propounded  in  the  case 
oi  Nimick  \\  Iron  IVorks  Co.,  25  W.  Va.,  184,  has  been  super- 
seded by  chapter  39,  Acts  1885.     (p.  289). 

3.  Corporations — Foreign     Corporation—  Insurance     Prentiunts — 

I^ecovery. 

Before  a  receiver  or  trustee  of  a  dissolved  foreign  corporation 
can  recover  on  a  premium  note  a  quasi  ex  parte  assessment,  he 
must  show  that  the  conditions  precedent  to  such  recovery  con- 
tained in  such  note  have  been  fully  satisfied.      (p.  289). 

Error  to  Circuit  Court,  Wood  County. 
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Assuftipsit  by  James  B.  Swing",  trustee,  ag^ainst  the 
Parkersburg-  Veneer  &  Panel  Company.  There  was  a 
judg-ment  for  defendant,  and  plaintiff  brings  error. 

Reversed. 

J.  W.  Vandervort,  for  plaintiff  in  error. 

Van  Winkle  &  Ambler,  for  defendant  in  error. 

Dent,  Judge: 

James  B.  Swing,  trustee  of  the  creditors  and  stockhold- 
ers of  the  Union  Mutual  Fire  Insurance  Company  of  Cin- 
cinnati, Ohio,  on  the  Uth  day  of  March,  1889,  in  the  Cir- 
cuit Court  of  Wood  County,  instituted  a  suit  against  the 
Parkersburg  Veneer  &  Panel  Company  on  the  following 
premium  note:  '*In  consideration  of  policy  No.  3,400, 
dated  the  first  day  of  October,  1888,  we  promise  to  pay  to 
the  Union  Mutual  Fire  Insurance  Company,  of  Cincinnati, 
Ohio,  the  sum  of  four  hundred  and  eighty-seven  dollars 
and  fifty  cents  (S487.50,)  by  such  installments  and  at  such 
times  as  the  directors  of  said  company  shall  assess  and 
order,  pursuant  to  the  charter  and  by-laws  thereof,  and  it 
is  hereby  expressly  agreed  that  this  note  is  not  transfer- 
able, and  the  liability  is  onl}^  for  the  losses  and  expenses 
incurred  bv  the  said  company,  and  that  no  liability  is  in- 
curred beyond  the  face  amount  hereof.  (The  secretary  is 
authorized  to  insert  number  and  date  in  this  note,  and,  in 
event  of  renewal  or  reissue,  to  change  the  number  and  date 
to  that  of  the  new  policy).  Cincinnati,  Ohio,  November 
1st,  1889.  [Signed]  Parkersburg  Veneer  and  Panel 
Company.'*  A  balance  of  three  hundred  and  twelve  dol- 
lars is  claimed  as  due  thereon.  Defendant  demurred  to 
the  declaration,  which  was  sustained.  A  writ  of  error 
brought  the  case  to  this  Court.  The  questions  and  points 
raised  in  this  case  are  similar  to  the  ones  raised  in  the  case 
of  the  Same  Plaintiff  v.  Furniture  Co.  (decided  at  this 
term)  31  S.  E.  925,  and  the  same  conclusion  in  regard 
thereto  is  reached.  And  for  the  same  reasons  the  judg- 
ment of  the  circuit  court  is  reversed,  the  demurrer  over- 
ruled, and  the  case  is  remanded   to  the   circuit  court   for 

further  proceedings  according  to  law. 

Reversed. 
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CHARLESTON. 

Watson  v,  Watson. 

Submitted  June  9,  1898— Decided  November  23,  1898. 

Res  Adjudicata — Bill  in  Equity—JurisdicHon, 

A  bill  in  equity  dismissed  g-enerally,  without  any  reservation 
to  the  plaintiif  to  sue  thereafter,  is  conclusive  between  the  par- 
ties, and  those  claiming-  under  them,  of  all  the  issues  made  up  in 
the  cause,  even  thoug-h  there  was  no  jurisdiction  in  equity  be- 
cause of  adequate  remedy  at  law.     (p.  295). 

Unlawful  Entry  and  Drtainer— 7"/7/r— /^5/jV^*  of  the  Peace- 
Affidavit. 

On  the  trial  of  a  warrant  issued  by  a  justice  in  unlawful  de- 
tainer, if  answer  of  title  is  filed  by  the  defendant  setting:  forth 
therein  the  facts  showing-  that  such  title  will  come  in  question  on 
the  trial  thereof,  which  answer  shall  be  properly  verified  by  his 
affidavit  or  that  of  his  ag-ent  or  attorney,  if  the  justice  be  of  opin- 
ion that  the  facts  therein  stated  show  that  the  title  to  real  proper- 
ty will  so  come  in  question  he  shall  dismiss  the  action  at  the 
costs  of  the  plaintiflF,  unless  the  plaintiff  or  his  ag*ent  or  attorney 
shall  file  an  affidavit  denying-  the  truth  of  such  facts,     (p   2%). 

Unlawful  Entry  and  Detainer — Title— Justice  of  the  Peace  - 
Appea  I — Dism  issa  I. 

If  an  appeal  to  be  taken  from  the  judg-ment  of  a  justice  in  such 
case  to  the  circuit  court,  and  if  there  appears  by  answer  filed 
that  the  title  to  the  property  will  come  in  question,  it  will  be  Ihe 
duty  of  the  court  to  dismiss  the  action,     (p.  296). 

Equity  Jurisdiction. 

When  a  court  of  equity  takes  jurisdiction  of  a  cause  for  one 
purpose,  it  will  g-o  on  and  dispose  of  the  questions  involved  to 
avoid  a  multiplicity  of  suits,     (p.  295). 


Error  to  Circuit  Court,  Barbour  County. 
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Action  by  William  E.  Watson,  executor  of  Thomas  F. 
Watson,  agcainst  J.  C.  Watson.  From  a  judgment  dismiss- 
ing the  action,  plaintiff  brings  error. 

John  J.  Davis,  and  W.  T.  Ick,  for  plaintiff  in  error. 
Samuel  V.  Woods,  for  defendant  in  error. 

English,  Judge: 

This  was  an  action  of  unlawful  entry  and  detainer, 
brought  by  William  E.  Watson,  executor  of  Thomas  F. 
Watson,  deceased,  against  J.  C.  Watson,  before  a  justice 
of  the  peace  of  Barbour  County,  on  the  23d  of  November, 
1896.  The  parties  appeared,  and  the  defendant  filed  his 
answer  denying  that  he  unlawfully  detained  the  premises 
mentioned,  or  that  any  damages  had  been  sustained  by  the 
plaintiff  by  reason  thereof  or  otherwise;  also  claiming  that 
in  the  trial  of  said  action  the  title  to  the  premises  described 
in  the  warrant  would  come  in  question,  and  for  that  reason 
the  justice  had  no  jurisdiction  thereof.  In  his  answer  the 
defendant  also  set  out  the  following  facts  tending  to  show 
that  the  title  would  come  in  question,  to  wit:  That  in  the 
year  1894,  when  the  land  in  question  was  bought  and  con- 
veyed to  plaintiff's  testator,  the  same  was  bought  by  him 
for  defendant,  who  was  his  relative;  that  defendant  was 
placed  by  him  in  possession  thereof,  which  he  had  since 
held  under  said  purchase;  that  testator  was  a  wealthy 
man,  who  had  reared  defendant,  was  unmarried,  and  about 
the  time  of  said  purchase  defendant  had  come  to  West 
Virginia  from  his  home  in  Kansas  to  take  possession  of 
said  land  under  a  parol  gift  to  defendant  of  same;  that  tes- 
tator gave  the  land  to  defendant,  and  under  the  gift  he 
took  possession  of  it  as  his  own,  used  it,  paid  the  taxes 
thereon,  and  is  in  undisturbed  possession  of  it,  save  by 
this  suit  and  a  chancery  suit  then  pending  in  the  circuit 
court  of  Barbour  County  styled  "Wm.  E.  Watson,  ExV,  v, 
J.  Creed  Watson,"  which  was  made  part  of  said  answer  and 
defense;  that  of  all  these  facts  the  plaintiff,  by  himself  and 
his  agent,  had  full  and  complete  notice,  and  had  had  from 
the  date  of  said  purchase  by  testator  and  the  conveyance 
to  him  by  Worthington  Ward  by  deed  dated  March  13, 
1894,  of  the  land  in  controversy. 
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The  defendant  also  tendered  a  special  plea  in  writing-, 
which  was  rejected  by  the  justice,  and,  all  the  evidence 
hav'ngbeen  heard,  judg'ment  was  rendered  for  the  plaintiff 
for  the  possession  of  the  land  described  in  the  summons, 
and  twenty  dollars  damag-es  and  costs.  From  this  judgement 
the  defendant  appealed  to  the  circuit  court.  When  said 
appeal  was  called  in  the  circuit  court,  the  appellant  ten- 
dered a  plea  in  writing-,  marked  "No.  1,"  to  which  the  ap- 
pellee objected  and  moved  the  court  to  reject  same, 
which  motion  was  overruled,  and  said  plea  allowed  to  be 
filed,  and  the  appellee  excepted.  This  plea  claimed  that 
the  plaintiff  ought  not  to  maintain  said  action  because  on 
July  14,  1896,  said  William  E.  Watson,  executor,  etc.,  in- 
stituted a  suit  in  chancery  in  the  circuit  court  of  Barbour 
County  ag-ainst  the  appellant  in  which  he  alleg-ed,  among- 
other  things,  that  at  the  time  of  the  death  of  his  testator 
he  was  the  owner  of  said  land,  called  the  '* Worth  Ward 
Farm;"  that  soon  after  the  same  was  conveyed  to  him  he 
placed  appellant  in  possession  thereof  as  his  tenant, 
until  about  April  6,  1896,  when  plaintiff  and  defendant  en- 
tered into  a  written  contract  under  which  defendant  sur- 
rendered the  said  farm,  and  the  plaintiff  by  his  ag'ent,  took 
possession  thereof;  that  in  June,  1896,  plaintiff  learned  that 
defendant  was  on  said  farm  claiming  its  possesion,  and 
was  about  to  cut  grass,  etc.,  and  otherwise  control  the 
same;  charging  that  defendant  was  insolvent,  and  if  he  cut 
the  grass  and  pastured  the  land  it  would  work  plaintiff  irre- 
parable damage;  praying  an  injunction  to  restrain  defend- 
ant from  the  acts  and  claims  aforesaid,  and  for  general  re- 
lief,— which  injunction  was  awarded  and  made  effective  on 
July  14,  1896.  To  this  bill  defendant  demurred  and  ans- 
wered putting  in  issue  every  material  allegation  of  the  bill, 
and  claimed  that  he  was  in  possession,  and  had  so  contin- 
ued, of  said  land  since  the  execution  of  the  deed  therefor 
to  Thomas  F.  Watson  on  March  13,  1894,  and  that  he  was 
entitled  to  its  possession;  also  averring  that  the  title  to  T. 
F.  Watson  was  not  such  as  passed  to  the  executor,  a  title 
in  fee,  and  that  his  title  thereto  was  disputed  by  respond- 
ent, and  that  said  decedent  did  not  in  terms  nor  by  impli- 
cation undertake  to  devise  said  land  to  the  plaintiff  or  with 
intention  to  vest  him  with  the  title  thereto;  further  aver- 
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ring  that  respondent  was  the  owner  of  said  farm  which  was 
purchased  by  said  Watson  for  him;  that  defendant  was  put 
in  immediate  possession,  and  the  title  to  said  land  was 
vested  in  trust  only  in  the  said  decedent,  who  supposed  the 
title  was  in  respondent, — to  which  answer  the  plaintiff  re" 
plied  generally.  Such  proceedings  were  had  that  the  in" 
junction  was  dissolved,  the  bill  dismissed  at  the  costs  of 
plaintiff,  as  shown  by  exhibits  filed  with  said  plea,  and 
the  defendant  said  that  the  parties  to  said  suit  in  chancery* 
and  the  parties  to  this  action  of  unlawful  detainer,  are  the 
same  persons,  suing  in  the  same  rights,  touching  the  same 
subject-matter,  to  wit,  the  right  to  possession  of  said  land; 
and,  the  same  having  been  adjudicated  in  said  chancery 
cause,  the  plaintiff  is  estopped  thereby  to  prosecute  this 
action  brought  on  the  18th  of  November,  1897.  On  No- 
vember, 2,  1897,  the  defendant  filed  his  answer  of  title,  and 
gave  notice  that  upon  trial  of  the  action  he  would  read  the 
depositions  of  V.  Goff  and  others,  filed  in  the  clerk's  office 
to  be  read  in  his  behalf.  On  March  2,  1898,  the  plaintiff 
moved  the  court  to  strike  out  defendant's  special  plea,  and 
also  to  reject  his  answer  of  title  filed  before  the  justice  and 
his  supplemental  answer  filed  in  open  court,  which  motion 
the  court  overruled.  The  plaintiff  excepted  and  replied 
generally  to  said  plea,  and  issue  was  joined  thereon.  The 
defendant  pleaded  not  guilty,  and  issue  was  joined  there- 
on. On  the  same  day  the  cause  was  submitted  to  the  court 
in  lieu  of  a  jury,  and  the  court  having  heard  and  considered 
all  the  evidence  adduced,  found  for  the  defendant  upon  the 
plea  of  7'cs  adjudicata^  and  also  found  for  the  defendant 
upon  the  evidence  adduced  upon  the  general  issue,  and  dis- 
missed the  plaintiff's  action  with  costs.  The  plaintiff  took 
several  bills  of  exceptions  to  the  rulings  of  the  court,  and 
obtained  this  writ  of  error. 

The  question  presented  for  our  consideration  and  deter- 
mination in  this  case  is  whether  the  defendant  at  the  date 
of  the  summons  unlawfully  withheld  from  the  plaintiff  the 
possession  of  the  premises  in  controversy.  Defendant,  by 
his  pleadings,  claims  that  this  question  is  res  adjudicata; 
that  it  has  already  been  heard  and  determined  by  a  court 
of  competent  jurisdiction,  in  a  suit  between  the  same  par- 
ties and  in  regard  to  the  same  subject-matter,  and  exhibits 
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with  his  plea  the  record  and  proceeding's  in  a  chancery  suit 
which  was  instituted  and  prosecuted  to  a  termination  in 
Barbour  County,  in  which. said  William  E.  Watson,  execu- 
tor  of  the  last  will  and  testament  of  Thomas  F.  Watson, 
was  plaintiff,  and  J.  Creed  Watson  defendant;  and  it  ap- 
pears that  in  the  bill  filed  in  said  cause  the  plaintiff  claimed 
that  the  defendant  was  wrong-fully  in  possession  of  a  por- 
tion of  said  land,  and  that  it  was  his  intention  to  take  abso- 
lute control  of  said  farm  in  possession  of  the  plaintiff,  and 
to  cut  the  g-rass  and  pasture  the  land;  that  his  title  as  exe- 
cutor of  said  T.  F.  Watson  was  undisputed,  and  he  prayed 
for  an  injunction  restraining-  the  defendant  from  cutting 
the  grass,  etc.,  or  interfering  with  the  stock  then  on  said 
land  by  consent  of  the  plaintiff, — which  injunction  was 
granted.  The  defendant  answered  and  put  in  issue  every 
allegation  of  the  bill  as  to  title  or  possession  of  said  land, 
and  such  proceedings  were  had  in  the  cause  that  the  in- 
junction so  obtained  was  dissolved  and  the  bill  dismissed, 
with  costs.  Now,  this  bill  certainly  claimed  that  the  plain- 
tiff was  entitled  to  the  possession,  and  that  the  defendant 
was  trespassing  on  the  premises,  and  was  insolvent;  and 
plaintiff  obtained  his  injunction  on  these  allegations. 
What  was  the  effect  of  the  dismissal  of  ihe  bill  and  dissolu- 
tion of  the  injunction? 

In  the  case  of  Schoon'ovcr  v.  Bright^  24  W.  Va.,  698,  this 
Court  held  that:  **(!)  An  injunction  will  be  dissolved  on 
the  hearing,  if  the  answer  fully,  plainly,  and  positively  de- 
nies all  the  material  allegations  of  the  bill  on  which  the  in- 
junction was  founded,  and  there  is  no  proof  to  establish 
said  allegations.  (2)  To  warrant  the  interference  of  a 
court  of  law  to  restrain  a  trespass  two  conditions  must  co- 
exist: First,  the  plaintiff's  title  must  be  undisputed  or 
established  by  legal  adjudication;  and,  second,  the  injury 
complained  of  must  be  irreparable  in  its  nature."  In  the 
above  chancery  suits  as  we  have  seen,  every  material  alle- 
gation of  the  bill  was  denied,  and  we  must  also  infer  that 
there  was  no  proof  to  support  said  allegations;  secondly,  it 
appears  that  the  plaintiff's  title  was  disputed,  and  nothing 
was  brought  forward  to  properly  establish  it.  The  bill 
asserted  the  right  of  the  plaintiff  to  possession  of  the  pro- 
perty, and  there  was  a  prayer  for  general  relief,  and  while 
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equity  will  not,  as  a  rule,  determine  disputes  in  regard  to 
the  possession  of  real  estate,  yet  it  has  been  held  that 
where  a  court  of  equity  has  jurisdiction  for  one  purpose, 
it  will  g-o  on  and  give  relief  between  the  parties  upon 
proper  allegations.  So,  in  the  case  of  Chrislip  v.  Teter^ 
43  W.  Va.,  356,  (27  S.  E.  288),  this  Court  held  that,  **when 
a  court  of  equity  takes  jurisdiction  of  a  cause  for  one  pur- 
pose, it  will  go  on  and  dispose  of  the  questions  involved  to 
avoid  a  multiplicity  of  suits.*'  See,  also,  Hanly  v.  Waiter- 
son,  39  W.  Va.,  214  (19  S.  E.  536);  Western  M.  &  M,  Co.  v. 
V^irginia  Canncl  Coal  Co.,  10  W.  Va.,  250,  syllabus.  As 
we  have  said,  the  plaintiff  claimed  in  his  bill  to  be  entitled 
to  the  possession,  and  that  the  defendant  was  trespassing 
thereon.  The  answer  denied  this  allegation.  This  plead- 
ing made  an  issue  upon  the  question  as  to  the  right  to  the 
possession.  What,  then,  is  the  eifect  of  the  dismissal  of 
the  bill?  In  Taylors.  Tarborough,  13  Grat.,  133  the  Vir- 
ginia Court  of  Appeals  held  that:  '*A  bill  in  equity  dis- 
missed generally,  without  any  reservation  to  the  plaintiff 
to  sue  thereafter,  is  conclusive  between  the  parties  and 
those  claiming  under  them  of  all  the  issues  made  up  in  the 
cause.''  See,  also, /^«ra«/ V.  Essex  Co,,  7  Wall.,  107,  in 
which  it  is  held  that  '*a  decree  dismissing  a  bill  in  an  equity 
suit  in  the  circuit  court  of  the  United  States  which  is  ab- 
solute in  its  terms,  unless  made  upon  some  ground  which 
does  not  go  to  the  merits,  is  a  final  determination  of  the 
controversy,  and  constitutes  a  bar  to  any  further  litigation 
of  the  same  subject  between  the  same  parties."  Thesame 
principle  is  announced  in  the  case  of  Carberry  v.  Railroad 
Co..  44  W.  Va.,  260,  (28  S.  E.  694).  The  fourth  point  of 
syllabus  holds  that  ^*a  decree  on  full  hearing  dismissing  a 
bill  generally,  without  reservation  of  right  to  the  plaintiff 
to  sue  at  law,  is  conclusive  upon  all  the  matters  involved 
in  the  case,  even  though  theie  was  no  jurisdiction  in  equity 
because  of  adequate  remedy  at  law.  Unless  it  otherwise 
appear  from  the  decree,  it  will  be  taken  that  the  dismissal 
was  on  a  hearing  of  the  merits."  Upon  this  point  see, 
also,  Wandling  v.  Straw,  25  W.  Va.,  692,  and  McCoy  v.  Mc- 
Coy,  29  W.  Va.,  794,  (2  S.  E.  809).  Now,  it  is  earnestly 
contended  by  counsel  for  the  plaintiff  in  error  that  the 
court  below  erred  in  not  sustaining  his  motion  to  reject 
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plea  No.  1,  tendered  by  defendant  in  error,  which  raises 
the  question  of  res  adjudicala,  'J^his  plea  included  as  ex- 
hibits the  bill,  answer,  and  exhibits  in  said  chancery  suit, 
the  latter  being  considered  part  of  the  bill,  and  the  decree 
dissolving  the  injunction  and  dismissing  the  bill,  and  I 
think  that  the  right  of  the  plaintiff  in  that  suit  to  the  land 
in  controversy  was  involved  in  that  suit.  The  exhibits 
mentioned  in  said  plea  were  used  in  the  suit  in  support  of 
the  right  of  possession,  and  they,  having  been  before  the 
court  had  already  been  passed  upon  in  the  chancery  cause. 
In  view  of  the  authorities  above  cited,  and  for  the  reasons 
before  stated,  I  conclude  that  the  circuit  court  did  not  err 
in  overruling  the  motion  to  reject  plea  No.  1,  and  the  plea 
of  res  adjudicata  should  have  been  and  was,  properly  sus- 
tained. 

There  is  another  ground  upon  which  I  believe  the  cir- 
cuit court  was  right  in  dismissing  the  plaintiff's  action. 
The  suit  was  instituted  before  the  justice  and  appealed  to 
the  circuit  ccfurt,  an  answer  of  title  was  filed  before  the 
justice,  and  a  supplemental  answer  of  title  was  filed  after 
the  case  came  on  the  docket  in  the  circuit  court.  Neither 
the  plaintiff  nor  his  agent  or  attorney  filed  an  affidavit  de- 
nying the  truth  of  such  facts,  either  before  the  justice  or 
in  the  circuit  court,^ — which  state  of  facts  made  it  the  duty 
of  the  justice  to  dismiss  the  action,  and  he  not  doing  so,  it 
was  the  duty  of  the  circuit  court  on  appeal  to  have  dis- 
missed the  action  when  such  fact  was  brought  to  its  atten- 
tion by  the  supplemental  answer  of  title.  This  was  held  in 
the  case  of  Hughes  v.  Mounts  23  W.  Va.,  130,  which  was  a 
warrant  of  .unlawful  detainer  issued  by  a  justice.  An- 
swer of  title  was  filed  which  was  replied  to  by  affidavit  of 
the  plaintiff,  and  the  warrant  was  dismissed  by  the  jus- 
tice. On  appeal  to  the  circuit  court  the  action  of  the  jus- 
tice was  approved,  and  from  that  decision  a  writ  of  error 
was  obtained,  and  the  case  brought  to  this  Court,  which 
held  that:  **If  in  such  a  case  the  justice  has  so  dismissed 
such  warrant,  and  an  appeal  to  be  taken  from  his  judg- 
ment to  the  circuit  court,  and  the  same  state  of  facts  ap- 
pear to  the  satisfaction  of  such  court,  either  by  the  de- 
fendant's answer  or  upon  the  trial  of  such  warrant 
upon  such  appeal,  it  is  the  duty  of  such  court  to  dismiss  the 
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said  warrant  for  want  of  such  jurisdiction,  without 
prejudice  to  the  plaintiff's  right  to  institute  any  other 
action  at  law  or  suit  in  equity  which  may  be  nec- 
essary or  proper  to  determine  his  right  to  the  land 
in  the  warrant  mentioned."  In  the  case  under  considera- 
tion the  justice  found  for  the  plaintiff,  but  when  the  case 
came  to  the  circuit  court,  and  it  appeared  that  the  title  to 
the  land  was  brought  in  question,  it  was  the  duty  of  that 
court  under  the  above  decision  to  have  dismissed  the  case« 
For  these  reasons,  the  judgment  complained  of  is  affirmed 
with  costs  and  damages. 

Affirmed, 


CHARLESTON. 

WiLUABis  et  aL  v.  Maxwell  et  al. 

Submitted  Feb.  2,  1898— Decided  Nov.  23, 1898. 

Fr AVT>~yudicial  Sales — Setting  Aside  Sates, 

To  set  aside  a  sale  for  fraud  and  conspiracy,  suit  must  be 
brought  within  a  reasonable  time  after  the  discovery  of  such 
fraud,     (p.  307). 

LfJuCHBS— Judicial  Sales 

One  who  delays  three  years  after  knowledge  of  all  the  facts  at- 
tending- a  sale  before  bringing  such  suit  is  guilty  of  such  laches 
as  will  debar  him  from  relief,     (p.  307). 

Attoknky  and  Cliriht— Judicial  Sales. 

An  attorney  for  a  client  whose  property  is  sold  at  judicial  sale 
to  satisfy  liens  and  charges  against  it,*who  notified  such  client 
prior  thereto  of  the  time  and  terms  of  sale,  and  of  the  result  there- 
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of  soon  after  the  sale  and  confirmation,  and  no  objection  was 
made  thereto  by  the  client,  the  relation  of  attorney  ceased  be- 
tween the  parties,  as  to  the  land  itself,  from  the  confirmation  of 
the  sale,  and  only  continued  so  far  as  such  attorney  mig-ht  have 
to  do  with  the  proceeds  of  the  sale.     (p.  310;. 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  George  C.  Williams  and  others  against  W.  B. 

Maxwell  and  others.     A  decree  was  rendered,  from  which 

defendant  Maxwell  appeals. 

Reversed. 

C.  Wood  Daily,  for  appellant. 

F.  M.  Reynolds  and  P.  J.  Crogan,  for  appellees. 

McWhortkr,  Judge: 

In  1887  a  suit  was  pending  in  the  Circuit  Court  of  Tuck- 
er County  in  the  name  of  the  administrator  of  Marv  C. 
Cameron  against  George  C.  Williams  and  others,  to  sub- 
ject the  estate,  consisting  of  one  thousand  four  hundred 
and  fifty-four  acres  of  land,  to  the  payment  of  certain 
debts  against  said  estate.  Mortimer  G.  Williams,  Lucy 
V.  Hanson,  Horace  D.  Williams  W.  H.  Williams,  Sallie  L 
Reynolds,  and  George  C.  Williams,  heirs  at  law  of  said 
Mary  C.  Cameron,  employed  W.  B.  Maxwell  as  attorney 
to  attend  to  their  interests  in  said  cause  as  against  the 
claim  of  Gertrude  Hocker;  and  the  first  five  gave  their 
joint  note  to  him.  dated  June  8,  1887,  for  forty-two  dollars, 
payable  six  months  after  date,  and  George  C.  Williams 
gave  his  individual  note  to  said  Maxwell  for  ten  dollars, 
dated  said  June  8,  1887,  and  payable  six  months  afterdate. 
The  cause  was  referred  toacoramissioner  to  ascertain  the 
debts  against  the  estate,  and  report  made,  and  the  land  de- 
creed to  be  sold,  and  A.  B.  Parsons  and  J.  P.  Scott  were 
appointed  special  commissioners  to  make  the  sale.  The 
land  was  advertised  to  be  sold  on  the  3d  day  of  September, 
1888.  The  record  shows  that  it  was  put  up  on  that  day, 
and,  not  a  sufficient  bid  being  receiyed,  sale  was  postponed 
until  the  following  day,  September  4th,  when  it  was  sold  at 
public  auction  to  L.  L.  McCrum  for  the  sum  of  three  thous- 
and two  hundred  and  twenty-five  dollars.  McCrum  paid 
the  cash  payment,  amounting  to  one  hundred  and  eighty- 
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seven  dollars  (being*  suflScient  to  pay  the  costs  of  suit  and 
charg'es  of  sale),  and  g'ave  his  three  several  notes  at  six, 
twelve  and  eighteen  months,  with  W.  B.  Maxwell  as  secur- 
ity, for  the  deferred  payments.  In  August,  1887,  several 
of  the  other  heirs  sent  notes  to  said  Maxwell  against  the 
estate  for  collection,  which  were  provided  for  in  the  decree 
of  sale.  At  February  rules,  1892,  Georg-e  C.  Williams, 
Mortimer  G.  Williams,  Sallie  L.  Reynolds  and  T.  S.  Rey- 
nolds, her  husband,  W.  H.  Williams,  Horace  D.  Williams, 
Lucy  V.  Hanson  and  James  A.  Hanson,  her  husband,  and 
Martin  V.  Miller,  administrator  of  Mary  C.  Cameron,  de- 
ceased, filed  their  bill  in  the  circuit  court  of  Tucker  County, 
against  W.  B.  Maxwell,  L.  L.  McCrum,  J.  W.  Nihiser, 
James  B.  Reese,  D.  R.  Leatherman,  Cyrus  H.  Maxwell, 
and  Albert  Thompson,  alleging  that  they  were  the  heirs  at 
law  and  administrator  of  Mar}'  C.  Cameron,  daughter  of 
George  C.  Harness,  deceased;  that  in  a  partition  suit 
among  the  heirs  of  said  Harness,  this  parcel  of  one  thous- 
and four  hundred  and  fifty-four  acres  of  land  was  assigned 
to  Mrs.  Cameron  (who,  after  the  death  of  her  husband, 
John  J.  Williams,  father  of  the  plaintiffs,  intermarried 
with  Dr.  Cameron,  who  died  leaving  no  children  by  her), 
and  alleging  the  pendency  of  said  suit,  in  which  said  land 
was  sold  by  the  administrator  aforesaid;  that  W.  B.  Max- 
well and  purchaser,  McCrum,  entered  into  a  fraudulent 
scheme  and  combination,  whereby  McCrum  was  to  become 
the  nominal  purchaser  of  the  land  at  the  lowest  possible 
price,  and  that  Maxwell  was  to  have  a  half,  a  controlling,  or 
an  entire  interest  in  the  property,  and  was  to  pay  the  pur- 
chase price,  or  a  large  part  of  it;  that  bidders  were  de- 
terred from  bidding  by  McCrum,  and  also  by  Maxwell,  in- 
forming them  that  it  was  needless  for  them  to  bid,  that 
McCrum  was  bidding  solely  for  the  heirs  and  proposed  to 
buy  it  for  them,  and  that,  in  consequence  of  such  represen- 
tations, outside  bidding  ceased,  and  the  land  was  knocked 
oflf  to  McCrum  at  less  than  one-fifth  its  value;  that  Max- 
well became  McCrum's  security  on  the  purchase  notes, 
and  that  McCrum  has  since  the  sale  stated  that  he  and 
Maxwell  were  partners;  that  decree  was  entered  in  said 
cause  on  the  9th  day  of  September,  1889,  confirming  a  re- 
port made  therein  by  Commissioner  J.  J.   Adams,  ascer- 
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taining  the  debts  against  the  estate  and  their  priorities,  in- 
cluding a  claim  of  purchaser,  McCrum,  for  three  hundred 
and  thirty-four  dollars  and  ninety-four  cents  taxes  set  up 
by  petition  filed  by  appellant,  Maxwell,  which  accrued  be- 
fore thesale,andadjudicating  the  rights  of  the  parties  there- 
in, and  showing  that  after  payment  of  all  the  debts  there 
remained  the  sum  of  one  hundred  and  twenty-two  dollars 
and  thirty-seven  cents  to  be  paid  to  the  heirs,and  which  was 
by  said  decree  required  to  be  paid  to  the  parties  entitled 
thereto;  that,  within  three  days  after  McCrum  obtained 
his  deed  for  the  land,  he  conveyed  same  to  defendants 
Nibiser,  Reese,  and  Leatherman,  and  that  in  such  convey- 
ance the  said  W.  B.  Maxwell  and  his  brother  C.  H.  Max- 
well joined  in  the  deed  of  conveyance,  showing  that  the 
Maxwells  had  two-thirds  interest  in  the  property;  that  Mc- 
Crum  conveyed  his  entire  interest  a  short  time  afterwards, 
which  was  done  in  part  consideration  for  the  Cameron 
lands  in  the  A.  B.  Parsons  farm,  to  said  Maxwell,  "thus 
rounding  out  and  fully  consumating  this  fraudulent  trans- 
action," as  alleged  in  the  bill;  that  said  heirs  of  Cameron 
employed  said  Maxwell  to  attend  to  their  interests  in  the 
said  suit;  that  they  were  all  nonresidents  of  the  State  of 
West  Virginia,  except  George  C.  Williams,  who  was  still  a 
resident  of  Cabell  Countv,  this  State;  that  J.  A.  Hanson 
and  H.  D.  Williams  were  the  administrators  of  their  moth- 
er's estate  in  P^lorida,  where  she  died;  that  their  said  attor- 
ney directed  a  demurrer  to  be  entered  at  rules  to  the  bills 
before  the  same  were  matured,  and,  when  said  demurrers 
were  overruled,  he  waived  the  right  to  answer  on  the  part 
of  defendants;  that  when  said  one  thousand  four  hundred 
and  fifty-four  acres  of  land  were  sold  it  was  worth  from 
fifteen  thousand  dollars  to  twenty-five  thousand  dollars; 
that  when  the  day  of  sale  came  there  were  bidders  pres- 
ent who  would  have  given  from  ten  thousand  dollars 
to  fifteen  thousand  dollars  for  the  land,  and  were  there 
for  the  purpose  of  bidding,  but  were  prevented  from  bid- 
ding for  the  reason  before  given,  and  the  property  was 
knocked  oflF  to  McCrum  at  the  price  of  three  thousand  two 
hundred  and  twenty-five  dollars,  less  than  one-fifth  its 
value,  at  the  lowest  estimation;  that  plaintiffs  were  kept  in 
profound  ignorance  of  said  sale  until  long  afterwards;  that 
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defendant  Maxwell  had  receipted  to  the  commissioners 
for  moneys  due  certain  of  the  plaintifif  heirs  ascertained 
bv  the  decree  as  well  as  the  balance  due  the  estate  of  one 
hundred  and  twenty-three  dollars  and  thirty-seven  cents, 
to  be  distributed  among  them,  which  he  had  not  paid  over 
to  the  parties  entitled  to  it;  that  McCrum  and  Maxwell 
sold  the  property  to  Nihiser  and  others  for  a  consideration 
of  nine  thousand  dollars,  as  expressed  in  the  deed,  the  A. 
B.  Parsons  farm  being  estimated  at  seven  thousand  dol- 
lars, and  notes  given  for  the  two  thousand  dollars;  that  in 
August,  1891,  said  Nihiser  and  others  sold  the  timber  on 
said  land  to  Albert  Thompson,  together  with  another  tract 
of  about  the  same  size,  for  sixteen  thousand  dollars;  that 
plaintiffs  were  uninformed  whether  or  not  defendants  Ni- 
hiser and  others  had  knowledge  of  the  fraudulent  and  cor- 
rupt methods  whereby  the  said  McCrum  and  the  Max- 
wells acquired  title  to  said  land,  but  that  they,  as  well  as 
Thompson,  were  proper  parties  to  the  proceeding,  and 
plaintiffs  entitled  to  a  full  and  complete  discovery  as  to  the 
information  they  had,  and,  if  it  should  turn  out  that  thev 
had  knowledge  and  information  of  the  fraud,  then  the 
plaintiffs  would  be  entitled  to  cancellation  of  the  deeds, 
and  to  have  the  Idnd  reconveyed  to  them  by  defendants, 
together  with  an  accounting  on  their  part  of  all  timber  re- 
moved therefrom;  that,  as  to  defendant  C.  H.  Maxwell,  his 
knowledge  and  information,  as  well  as  his  participation  in 
said  fraud,  was  full  and  complete,  and,  if  it  should  turn 
out  that  Nihiser  and  others  were  innocent  purchasers  from 
the  Maxwells  and  McCrum,  then  the  plaintiffs  were  en- 
titled to  recover,  by  proper  decree,  full  value  of  said  lands 
from  said  McCrum  and  the  Maxwells,  and  plaintiffs  would 
be  entitled  to  conveyance  to  them  of  the  A.  B.  Parsons 
farm  as  part  payment  of  the  amount  found  due  them;  and 
praying  for  general  relief,  according  to  the  allegations  of 
their  bill. 

The  defendants  Reese,  Nihiser,  And  Leatherman,  and 
the  defendants  W.  B.  and  C.  H.  Maxwell,  and  the  de- 
fendant A.  Thompson,  filed  their  demurrers  to  the 
plaintiffs'  bill,  all  of  which  demurrers  were  overruled.  De- 
fendants Nihiser,  Leatherman,  and  Reese  filed  their  an- 
swer, denying  all  fraud  or  any  knowledge  of  fraud.     W.  B. 
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Maxwell  filed  his  answer,  containing'  also  a  demurrer  to 
the  bill,  denying  all  participation  in  the  purchase  of  the 
land,  and  averring-  that  McCrum  was  a  bona  fide  purchas- 
er, and  denying  all  allegations  of  the  bill  setting  up  fraud 
ag-ainst  him,  either  on  his  part,  or  on  the  part  of  McCrum 
or  C.  H.  Maxwell;  averring  that  he  was  employed  by  plain- 
tiffs for  fifty  dollars  to  defend  the  estate  against  the  claim 
of  Gertrude  V.  Hocker,  which  he  reduced  from  one  thous- 
and four  hundred  and  nine  dollars  and  ninety-eight  cents, 
ascertained  to  be  due  her  bv  the  commissioner,  to  the  sum 
of  three  hundred  and  sixty  dollars  and  forty-seven  cents; 
that  afterwards  the  plaintiffs,  who  were  creditors  of  the 
estate,  sent  their  claims  to  him  for  collection;  denying  that 
he  tried  to  prevent  the  land  bringing  all  it  w^ould  bring, 
and  alleging  that  all  his  actions  were  in  good  faith,  and  in 
the  interest  of  his  clients,  the  plaintiffs;  that  he  never 
owned  any  interest  in  said  lands  until  more  than  a  year 
after  they  were  purchased  by  McCrum;  that  he  notified 
his  clients  through  Hanson,  the  only  one  with  whom  he 
had  communication,  of  the  result  of  the  sale,  but  failed  to 
hear  anything  from  them;  that  the  sale  was  a  fair  one,  and 
brought  a  fair  price  at  the  time.  The  defendant  C.  H. 
Maxwell  filed  his  answer,  denying  all  fraud  on  his  part  or 
that  of  the  defendants,  and  all  knowledge  of  fraud,  and 
averring  that  the  sale  was  fair  and  made  in  good  faith; 
that  while  the  land  might  have  been  sold  for  more  at  pri- 
vate sale,  yet  the  price  realized  for  it  was,  in  respondent's 
opinion,  fully  up  to  the  average  price  of  lands  sold  at  judi- 
cial sale;  that  he  had  no  interest  in  the  land  until  he  bought 
it,  more  than  a  year  after  the  sale  to  McCrum.  Defendant 
McCrum  filed  his  answer,  denying  all  allegations  of  fraud, 
and  alleging  that  the  sale  was  fair;  that  he  bought 
it  in  good  faith;  that  if  the  defendants  had  come  on 
in  a  reasonable  time,  by  paying  a  proportion  of  the 
money  he  had  paid  and  assuming  that  which  was  to 
become  due,  he  would  have  given  them  an  interest  in  the 
property;  that  neither  of  the  Maxwells  had  any  interest  in 
the  purchase,  directly  or  indirectly,  until  the}'^  purchased 
an  interest  in  it  from  him  more  than  a  year  after  his  pur- 
chase. Defendant  Thompson  also  filed  his  answer,  deny- 
ing all  allegations  of  the  bill  charging  fraud,  or  knowledge 
of  fraud,  upon  him. 


W.  Va.]         Williams  et  al.  v.  Maxwell  et  aL  303 

Depositions  were  taken  and  filed  for  plaintiffs  and   de- 
fendants.    On  the  20th  day  of  June,  1894,  the  cause  came 
on  to  be  heard  upon  the  bill,  answers,  and  depositions,  and 
the  original  record  in  the  cause  of  Cameron's  administra- 
tor against  Williams  and  others,  and  upon  the  petitions 
and  records  of  L.  L.  McCrum,  Thomas  Perry,  and   Lucy 
V.  L.  Hanson,  which  were  heard  together;  whereupon  the 
court  was  of  opinion,  upon  the  pleadings  and   proofs,   that 
the  plaintiffs  were  entitled  to  the  relief  prayed  for  in  their 
bilU  and  that  the  judicial  sale  made   by  Commissioners 
Parsons  and  Scott   in  September,    1888,   in  said  original 
cause,  and  the  deed  of  the  commissioners  to  McCrum  for 
said  land,  should  be  set  aside  and  avoided  in  favor  of  plain- 
tiffs, as  against  defendants  McCrum,  W.  B.  Maxwell,  and 
C.  H.  Maxwell;  that  the  defendants  Reese,  Nihiser,  and 
Leatherman  were  innocent  purchasers  of  said  land,  with- 
out notice  of  fraudulent  acts  of  defendants  McCrum  and 
Maxwells,  and  that  they  were  entitled  to  said  land,  and 
that  the  sale  of  the  timber  sold  to  defendant  Thompson 
could  not  be  affected  or  impaired,  but  that  plaintiffs  were 
entitled  to  have  said  McCrum  and  W.  B.   Maxwell  account 
to  them  for  the  full  price  of  the  land  they  sold  to  Keese, 
Nihiser,  and  Leatherman,  with  its  interest;  and  the  cause 
was  referred  to  Commissioner  W.  J.  Conley  to  ascertain 
the  purchase  price  paid  by   Keese  and  others  to  the   de- 
fendants McCrum  and  Maxwells,  with  its  interest,  and  the 
total  price  paid  by  McCrum  to  the  commissioners  for  said 
land,  with  its  interest,  and  the  difference  between  the  two 
sums,  and  to  ascertain  the  amount  of  money  paid  to  W.  B. 
Maxwell  by  the  said  commissioner  belonging  to  plaintiffs, 
and  received  by  him  as  their  attorney,  after  allowing  him 
for  all  proper  disbursements  made  by  him,  and  stating  the 
amount  due  to  each  plaintiff,  and  in  what  manner  due, 
whether  as  heir  or  creditor,  and  to  ascertain  and   report 
the  value  of  the  Parsons  farm  of  three  hundred  and  twentv 
acres  conveyed  by  Reese  and  others  to  McCrum  and  Max- 
well and  his  brother,  and  its  annual  rental  value.     Com- 
missioner Conley  filed  his  report,  to  which  various   excep- 
tions were  taken  by  both  plaintiffs  and  defendants. 

The  cause  came  on  to  be  heard  on  the  21st  day  of  June, 
1895,  upon  all  the  papers,  orders,  and  decrees,  and   upon 
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said  report  and  exceptions  thereto,  and  the  court  held  that 
plaintiffs,  by  reason  of  their  laches  in  instituting-  the  suit, 
were  not  entitled  to  charge  against  and  recover,  from  the 
defendants  C.  H.  Maxwell  and  the  administrator  of  L.  L. 
McCrum,  anything  by  reason  of  the  matters  set  up  in 
their  bill,  but  that,  by  reason  of  the  relationship  of  attor- 
ney and  client  that  existed  between  them  and  the  defend- 
ant W.  B.  Maxwell,  they  were  entitled  to  recover  from  him 
as  therein  set  forth,  and  ascertained  that  there  is  due 
from  him,  besides  the  moneys  which  he  collected  in  the 
cause  for  the  heirs  against  the  estate,  aggregating  the 
sum  of  seven  hundred  and  forty-two  dollars  and  seventy- 
two  cents  due  to  certain  of  the  plaintiffs  as  in  said  decree 
specified  as  creditors  of  the  estate,  and  one  hundred  and 
twenty-three  dollars  and  thirty-seven  cents,  the  surplus  to 
be  distributed  among  all  the  heirs  as  provided  by  the  de- 
cree of  September,  1889,  the  aggregate  sum  of  four 
thousand  and  thirty-six  dollars  and  forty-four  cents,  includ- 
ing interest  to  the  date  of  the  decree,  for  which  aggregate 
the  plaintiff  heirs  jointly  were  entitled  to  a  personal  decree 
against  said  W.  B.  Maxwell;  from  which  decree  the  de- 
fendant W.  B.  Maxwell  appealed  to  this  Court,  assigning 
several  errors. 

It  is  insisted  by  appellant  and  his  co-defendants  L.  L. 
McCrum  and  C.  H.  Maxwell  that  the  bill  is  multifarious, 
and  should  have  been  dismissed  on  demurrer  for  that  rea- 
son, and  it  is  contended  bv  defendant  McCrum  that  he  is 
brought  in  as  a  defendant  upon  a  record  with  a  large  por- 
tion of  which  he  has  had  no  connection  whatever.  The 
matters  at  issue  in  this  suit  all  grew  out  of  the  suit  of  Cam- 
eron's administrator  against  Williams  and  others.  The 
bill  seeks — First,  to  set  aside  the  sale  of  the  one  thousand 
four  hundred  and  fifty-four  acres  of  land  to  McCrum  on 
the  ground  of  conspiracy  and  fraud,  and  to  have  the  land 
reconveyed  to  them,  or,  in  case  it  had  passed  into  innocent 
hands  without  notice  of  fraud,  that  the  true  value  be  ascer- 
tained, and  a  decree  rendered  therefor  against  the  Max- 
wells and  McCrum,  and,  if  plaintiffs  so  elect,  that  the  A. 
B.  Parsons  farm,  taken  by  the  purchaser  of  the  one  thous- 
and four  hundred  and  fifty-four  acres  in  part  payment  of 
the  price  of  the  timber  sold  from  said  one  thousand  four 
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.hundred  and  fifty-four,  acres  be  conveyed  to  plaintiffs  as 
part  payment  of  the  amount  due  them  from  the  defend- 
ants, to  be  ascertained  in  the  cause;  second,  to  require  a 
strict  accounting-  for,  and  to  recover  from  the  defenda^nt 
W.  B.  Maxwell,  certain  moneys  collected  by  him  for  cer- 
tain of  the  plaintiffs,  as  their  attorney,  from  the  proceeds 
of  said  sale  in  said  cause.  As  to  these  claims  the  plaintiffs 
had  adequate  remedy  at  law,  and  the  demurrer  should 
have  been  sustained  as  to  that  part  of  the  bill.  Gay  v. 
Skcen,  36  W.  Va.,  582,  (15  S.  E.  64),  (Syl.  point  2);  Morgan 
V.  Morgafi,  42  W.  Va.,  542,  (26  S.  E.  294),  (Syl.  point  1). 

Defendants  also  allege  as  g-rounds  of  demurrer  that 
plaintiffs  in  their  bill  alleg-e  no  sufficient  excuse  for  their 
delay  in  instituting  this  suit,  having  delayed  it  between 
three  and  four  years,  and  until  the  rights  of  third  parties 
had  intervened;  because  plaintiffs  did  not  bring-  or  offer  to 
brings  into  court,  or  even  pay  as  the  court  mig^ht  direct,  the 
money  paid  out  by  McCrum,  the  purchaser  of  the  land 
from  the  commissioners,  nor  the  money  alleg-ed  in  the  bill 
to  have  been  expended  by  the  defendants  Maxwell;  and  be- 
cause plaintiff  should  have  proceeded  by  bill  of  review,  or 
by  petition  for  rehearing  in  the  original  cause  in  which 
said  land  was  sold,  to  have  the  sale  set  aside.  The  au- 
thorities agree  that  it  is  utterly  impossible  to  lay  down 
any  rule  or  abstract  propositions  as  to  what  constitutes 
multifariousness,  which  can  be  made  universally  applica- 
ble. 1  Barb.  Ch.  Prac,  256.  In  Dunv  v.  Dunn,  26  Grat., 
291,  295,  it  is  held  that  a  bill  is  demurrable  for  multifari- 
ousness; and  cites  Story,  Eq.  PI.  §  271:  **A  bill  should 
not  be  what  is  technically  termed  'multifarious;'  for,  if  it 
is  so,  it  is  demurrable,  and  may  be  dismissed  by  the  court 
of  its  own  accord,  even  if  it  is  not  objected  to  by  the  de- 
fendant. By  multifariousness  in  a  bill  is  meant  the  im- 
properly joining  in  one  bill  distinct  and  independent  mat- 
ters, and  thereby  confounding  them;  as,  for  example,  the 
uniting  in  one  bill  of  several  matters  perfectly  distinct  and 
unconnected  against  one  defendant,  or  the  demand  of  sev- 
eral matters  of  a  distinct  and  independent  nature  against 
several  defendants  in  the  same  bill."  Note  to  the  same 
section:  "Multifariousness  must  be  objected  to  by  the  de- 
fendant on  demurrer,  and  cannot  be  objected  to  by  him  at 
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the  hearing".  But  the  court  may,  however,  take  the  objec- 
tion at  the  hearing"  sua  sponte;  for  the  court  is  not  bound  to 
allow  a  bill  of  such  a  nature,  althoug-h  the  parties  may  not 
take  the  objection  in  season.'' 

The  principal  alleg-ation  of  the  bill,  g-iving-  excuse  for  the 
delay  in  bring'ing' this  suit,  is  in  the  following*  w^ords  (re- 
ferring^ to  the  sale  of  the  one  thousand  four  hundred  and 
fifty-four  acres  of  land  sought  to  be  set  aside):  *'Of  this 
sale  these  plaintiff  heirs  were  kept  in  profound  ig-norance 
until  long-  after,  and  plaintiff  Miller,  having- been  appointed 
as  administrator  solely  on  account  of  his  official  position 
as  sheriff,  had  never  paid  any  attention  whatever  in  the 
matter."  While  this  alleg-ation  is  hardly  as  definite  as  it 
should  be,  perhaps,  and  fails  to  show  the  leng-th  of  time 
they  were  so  kept  in  ignorance  of  such  sale,  or  to  show 
what  efforts,  if  any,  the}^  made  to  ascertain  the  facts,  yet 
it  makes  very  definite  charges  of  fraud  and  conspiracy  to 
wrong  the  plaintiffs,  and  is  deemed  sufficient  to  w^arraut 
an  investigation.  More  than  three  years  had  elapsed  after 
the  sale  before  this  suit  was  brought,  and  yet  it  is  admit- 
ted by  plaintiff  M.  G.  Williams,  in  his  testimony,  that  he 
knew  of  the  sale  from  McCrum  himself  a  few  davs 
after  the  sale,  that  McCrum  had  bought  the  land,  and  that 
the  sale  had  been  confirmed,  and  that  he  had  a  talk  with 
appellant  about  it.  This  sale  was  made  and  confirmed  in 
September,  1888.  This  suit  was  instituted  in  Febu- 
uary,  1892.  The  record  shows  that  Hanson,  the  hus- 
band of  one  of  the  heirs,  and  the  onlv  one  with  whom 
appellant  was  in  correspondence,  and  who  had  employed 
appellant  as  attorney  in  their  behalf,  was  informed  of  the 
time  the  sale  was  to  take  place;  that  he  informed  appellant 
that  he  would  be  present  at  the  sale;  that  he  could  not  get 
the  balance  of  the  heirs  to  do  anything;  and  that  he  would 
have  to  buv  it  himself.  He  failed  to  attend  the  sale,  and 
was  informed  by  appellant  immediately  after  the  sale  of 
the  result  of  the  sale,  and  that  if  he  would  come  on  and 
take  the  land  at  what  it  cost  the  purchaser,  repaying  to 
him  the  purchase  money  which  he  had  paid  out,  and  secur- 
ing the  balance  thereafter  to  become  due  he  could  do  so. 
The  property  was  notpurchased  by  McCrum  for  plaintiffs. 
He  was  not  authorized  to  bid  for  them,  nor  was  any  per- 
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son.  He  could  not  have  required  them  to  take  it  off  his 
hands.  Although  the  plaintiffs  knew  immediately  after 
the  sale  all  about  it,  the  price  it  brought,  and  the  offer  to 
them  to  take  the  property  on  the  terms  of  the  sale, 
yet  they  virtually  repudiated  the  trust,  if  any  was 
created  in  their  favor,  and  with  full  knowledge  of  the  sale 
and  the  price  the  property  brought,  and  the  confirmation 
of  the  sale,  stood  by  more  than  three  years  after  the  con- 
firmation without  taking  any  steps  to  correct  the  wrong 
of  which  they  complain. 

The  plaintiff  M.  G.  Williams  in  his  testimonv  savs  that  a 
few  days  after  the  sale  he  saw  the  purchaser,  McCrum,  who 
said  to  him:  *'You  owe  me  a  set-up  for  buying  your  Came- 
ron land;"  that  he  asked  McCrum  if  the  sale  had  been  con- 
firmed, and  he  said  it  had;  and  he  also  states  that  he  had 
an  interview  with  appellant  concerning  the  sale  some  time 
after  the  sale  of  the  land,  and  charged  him  in  said  inter- 
view with  fraud  in  relation  to  the  sale.  So  it  appears  that 
plaintiffs  had  notice  of  the  fraud,  if  any  there  was,  imme- 
diately after  the  sale.  In  Whitaker  v.  Improvement  Co.^ 
34  W."Va.,  217,  (12  S.  E.  507),  (Syl.  point  2):  **He  who 
elects  to  set  aside  his  contract  for  fraud  must  bring  suit  for 
the  purpose,  without  unreasonable  delay,  after  discovery 
of  the  fraud,  unless  there  be  good  reason  to  excuse  it;  oth- 
erwise his  delay  will  deny  him  relief."  In  this  34  W.  Va. 
and  12  S.  E.  case,  the  question  of  laches  is  well  discussed. 
In  Newcomh  v.  Brooks,  16  W.  Va.,  32,  it  is  held  that  a  suit 
to  avoid  a  sale  for  fraud  must  be  brought  in  a  reasonable 
time,  though  the  property  remains  in  the  hands  of  the 
fiduciary.  In  Strong  v.  Strong,  102  N.  Y.,  69,  (5  N.  E. 
799),  it  is  held  that  the  right  to  rescind  a  contract  for  fraud 
must  be  exercised  immediately  upon  discovery  thereof, 
and  any  delay  in  doing  so,  or  the  continued  use  and  occu- 
pation of  the  property  received  under  the  contract,  will  be 
deemed  an  election  to  confirm  it.  Also,  in  Schiffcr  v.  Dictz, 
83  N.  Y.,  300:  A  vendee  entitled  to  rescind  a  centract  for 
fraud  must  act  promptly  on  discovery  of  the  fraud,  and 
restore,  or  offer  to  restore,  the  property.  By  dealing  with 
it  as  owner  after  such  discovery,  deprives  him  of  this  rem- 
edy. In  Hunt  V.  Bhinton,  89  Ind.,  38,  an  offer  to  rescind  a 
purchase  of  land  for  fraud,  made  five  months  after  the 
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conveyance,  without  any  reason  for  the  delay,  comes  too 
late.  Mr.  Justice  Lawrence,  in  delivering  the  opinion  of 
the  court  in  Cox  v.  Montgomery^  36  111.,  3%,  says:  **In  a 
country  where  the  values  of  real  estate  chang-e  as  rapidly 
as  in  Illinois,  it  would  be  clearly  unwise  to  permit  a  pur- 
chaser of  land  to  retain  it  for  nearly  18  months  after  the 
discovery  of  fraud  before  filing*  his  bill  to  rescind.  This 
is  an  unreasonable  delay,  which  a  court  of  chancery  cannot 
tolerate."  This  case  was  reversed  and  remanded,  with 
leave  to  appellee  to  explain,  if  he  could,  the  delay  in  the  in- 
stitution of  his  suit.  In  Sicveking  v.  Litzlcr^  31  Ind.,  13: 
**The  party  claiming-  to  rescind  a  contract  of  sale  on  ac- 
count of  fraud  must  act  at  once  upon  discovery  of  the 
fraud,  and  he  cannot  postpone  discovery  by  neglect  to 
use  ordinary  diligence.  This  rule  must  be  strictly  en- 
forced, where  the  law  affords  a  complete  remedy  in  dam- 
ages." In  the  case  at  bar  there  is  no  evidence  to  show 
that  there  was  any  effort  whatever  on  the  part  of  plaintiffs 
to  inquire  into  the  matter  of  fraud,  if  any  there  was,  but 
it  is  shown  that  they  knew  of  thfe  whole  transaction  within 
a  few  days  after  the  sale;  but  it  seems  that  there  was  a 
great  increase  in  the  value  of  property  of  that  character, 
and  in  that  location,  in  the  course  of  two  or  three  years  af- 
ter the  judicial  sale, —  a  tramway  having  been  projected  to 
run  into  the  neighborhood  of  the  land,  which  added  im- 
mensely to  its  value.  Touching  this  same  question,  in 
Grymes  v.  Sanders^  93  U.  S.,  55,  the  syllabus  is  as  follows: 
'*(2)  Mistake,  to  be  available  in  equity,  must  not  have 
arisen  from  negligence  where  the  means  of  knowledge 
were  easily  accessible.  The  party  complaining  must  have 
exercised,  at  least,  the  degree  of  diligence  'which  may  be 
fairly  expected  from  a  reasonable  person.'  (3)  Where  a 
party  desires  to  rescind  upon  the  ground  of  mistake  or 
fraud,  he  must,  upon  the  discovery  of  the  facts,  at  once 
announce  his  purpose,  and  adhere  to  it.  If  he  be  silent, 
and  continue  to  treat  the  property  as  his  own,  he  will  be 
held  to  have  waived  the  objection,  and  will  be  as  conclu- 
sively bound  by  the  contract  as  if  the  mistake  or  fraud  had 
not  occured.  This  applies  peculiarly  to  speculative  prop- 
erty, which  is  liable  to  large  and  constant  fluctuations  in 
value.     (4)  A  court  of  equity  is  always  reluctant   to  re- 
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scind,  unless  the  parties  can  be  put  back  in  statu  quo.  If 
this  cannot  be  done,  it  will  give  such  relief  only  where  the 
clearest  and  strongest  equity  imperatively  demands  it.'* 
1  Pom.  Eq.  Jur.  §  419:  *'A  court  of  equity,  which  is  never 
active  in  relief  against  conscience  or  public  convenience, 
has  always  refused  its  aid  to  stale  demands,  where  the  party 
has  slept  upon  his  rights  for  a  great  length  of  time.  NotJa- 
ing  can  call  forth  this  court  into  activity  but  conscience, 
good  faith,  and  reasonable  diligence.  The  principle  has 
in  fact  two  aspects,  one  of  them  wholly  independent  of  any 
statutory  limitations,  and  the  other  with  reference  to  such 
statute.  "In  Trader  \,Jarvis,2Z  W.  Va.,  100,  (Syl.  point.2); 
* 'Delay  in  the  assertion  of  a  right,  unless  satisfactorily  ex- 
plained, even  where  it  does  not  constitute  a  positive  stat- 
utory bar,  operates  in  equity  as  an  evidence  of  assent,  ac- 
quiescence, or  waiver,  and  especially  is  such  the  case  in 
suits  to  set  aside  transactions  on  account  of  fraud  or  in- 
fancy. Laches  and  neglect  are  always  discountenanced 
by  a  court  of  equity." 

It  is  clearly  shown  that  neither  of  the  Maxwells  had  any 
interest  in  the  purchase  at  the  time  of  the  sale,  nor  until 
more  than  a  year  after  the  confirmation,  and  the  plaintiffs 
utterly  fail  to  establish  their  allegations  of  conspiracy. 
There  was  no  concealment  in  the  actions  of  the  defend- 
ants McCrum  or  the  Maxwells.  Their  acts  were  all 
frank  and  open.  Plaintiffs  wholly  fail  to  prove  any  con- 
spiracy or  an}'  intended  fraud  on  the  part  of  the  defendant 
McCrum,  the  purchaser,  or  either  of  the  Maxwells.  The 
circuit  court  held  that,  by  reason  of  the  laches  of  plaintiffs 
in  bringing  their  suit,  they  were  not  entitled  to  charge 
against,  and  recover  from,  defendants  McCrum  and  C.  H. 
Maxwell  anything  by  reason  of  the  matters  set  up  in  the 
bill,  but  that,  by  reason  of  the  relationship  of  attorney  and 
client  that  existed  between  them  and  defendant  W.  B. 
Maxwell,  they  were  entitled  to  recover  from  him,  as  set 
forth  in  the  decree.  If  W.  B.  Maxwell  performed  his 
whole  duty  to  plaintiffs,  his  clients,  in  relation  to  the  sale, 
as  it  appears  from  the  record  he  did,  having  informed  them 
of  the  time  and  terms  of  sale  prior  thereto,  and  having  as- 
surance from  them  that  they  would  be  present  to  attend 
the  same,  after  the  sale  was  made  and  confirmed,  of  which 
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they  were  advised,  Maxwell  had  nothing'  further  to  do  as 
attorney,  unless  plaintiffs  within  a  reasonable  time  took 
some  action  in  relation  to  the  sale,  or  raised  objection  to,  or 
protest  against,  it;  but,  having*  remained  silent,  his  rela- 
tion of  attorney  for  them  ceased  so  far  as  the  land  wascon- 
cerned,  and  the  moment  such  relation  ceased  he  was  at 
liberty  to  purchase  the  land  or  an  interest  in  it;  and  if  by 
their  laches  they  were  not  entitled  to  relief  against  Mc- 
Crum,  the  purchaser,  how  can  they  be  injured  by  Max- 
well purchasing  an  interest  in  the  property  from  McCrum, 
who  is  entitled  to  hold  it?  The  exceptions  to  the  commis- 
sioner's report  relate  to  the  value  of  the  land,  the  profits 
made  upon  it  by  the  defendants,  the  rental  value  of  the 
Parsons  farm,  etc.;  which,  in  the  view  of  the  case  I  have 
taken,  are  immaterial. 

For  the  reasons  herein  stated,  decree  complained  of  is 
reversed  and  annulled;  and,  the  Court  proceeding  to  ren- 
der such  decree  as  the  circuit  court  should  have  rendered 
on  the  hearing  of  the  cause,  it  is  adjudged,  ordered  and  de- 
creed that  the  bill  in  this  cause  be  dismissed,  but  without 
prejudice  to  the  plaintiffs  to  lake  such  proceedings  a »■  they 
may  be  advised  to  take  against  the  defendant  W.  B.  iviax- 
well  to  recover  the  various  sums  of  money  collected  by 
him  tor  plaintiffs  in  the  said  cause  of  Cameron's  adminis- 
trator against  Williams  and  others,  the  collection  of  which 
was  sought  to  be  enforced  in  this  cause,  and  that  the  de- 
fendant W.  B.  Maxwell  recover  his  costs  by  him  expended 
in  his  defense  of  this  suit  in  the  circuit  court  of  Tucker 
County. 

Reversed, 
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CHARLESTON. 

Zell  Guano  Co.  ei  al.  v,  Heatherly  ct  al. 
Submitted  June  9,  1898— Decided  November  23,  1898. 

Fhaudulknt  Conveyanck — Consideration- Rights  of  Grantee-Rights 
of  Creditors. 

On  January  31,  1889,   H.   conveyed  all  his  property,  real  and 
personal,  to  P.,  trustee,  to  secure  his  creditors   named   therein, 
in  the  order  of  priority  named,  including-  a  debt  of  eight  thous- 
and one  hundred  dollars  to  C.,tobethe  first  paid  after  taxes,  etc., 
which  eight  thousand  one  hundred   dollars   included  an   item  of 
six  thousand  five  hundred  dollars  in  cash  sent  to  wife  of  H.  by  C. 
at  the  time  of  the  execution  of  the  trust.     On  February  2,   1889, 
Z.  G.  Company  instituted  suit  to  set  aside  the  trust  as  fraudu- 
lent and  void  as  to  the  eight  thousand  one  hundred  dollars  se- 
cured to  C,  in  which  suit  the  plaintiif  was  successful,  H.  and  C 
were  adjudged  to  pay  the  costs  of  the  suit,   and   all  the  property 
conveyed  in  the  trust  was  sold,  and  proceeds  paid  to  the  creditors 
entitled  to  it,  to  the  exclusion  of  C.  's  claim,   which   was  remitted 
to  the  foot  of  the  list  of  creditors  to  be  last  paid.     On  the  8th  of 
January.  1891,  and  before  final  decree  in  the  cause,  H. 's  wife  re- 
turned to  C.  six  thousand  and  twenty-five  dollars  of  the  identical 
money,  in   the  same  papers  in   which   she  had  received   it  two 
years  before  from  C,  having  kept  it   intact.     In   January,   1897, 
Z.  G.  Co  and  others,  creditors  of  H.,  filed  their  amended  bill,  al- 
leg-inj^  that  the  six  thousand  and  twenty-five  dollars  so  returned 
to  C.   was  the  property  of  H.,  and  as  such  liable  to  their  debts, 
and  praying  that  C.  be  required  to  pay  it  into  court,  and  that   it 
be    applied   to   their   debts   against  H.     Held,   that  the    circuit 
court  did  not  err   in  dismissing  said  amended  bill.      (p.  318). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  the  Zell  Guano  Company  and  others  against  Sam- 
uel J.  Heatherly  and  others.  A  decree  was  entered,  from 
which  plaintiffs  appeal. 

Affirmed. 
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Samuel  V.  Woods,  for  appellants. 

W.  T.  Ice  and  Dayton  &  Dayton,  for  appellees. 

McWhorter  Judge: 

Samuel  J.  Heatherly,  having  become  involved  in  debt  be- 
yond his  ability  to  pay  out,  on  the  31st  day  of  January, 
1889,  executed  a  deed  of  trust  conveying*  all  his  lands  and 
personal  property  to  Melville  Peck,  in  trust  to  secure  the 
debts  specifically  set  forth  in  the  trust  deed,  among  which 
was  a  debt  of  eight  thousand  one  hundred  dollars  to  J.  N. 
B.  Crim,  as  third  in  order  of  priority;  the  first  being  for 
taxes,  and  the  second  for  purchase  money  on  one  of  the 
tracts  of  land  conveyed  in  the  trust  deed,  for  which  there 
was  also  a  vendor's  lien.  On  the  2d  of  February,  1889,  the 
Zell  Guano  Company  instituted  suit  in  the  Circi>it  Court  of 
Barbour  County  to  set  aside  the  said  deed  of  trust  as 
fraudulent  and  void  as  to  the  said  debt  to  Crim  of  eight 
thousand,  one  hundred  dollars,  because  said  debt  was  al- 
leged to  be  fictitious,  and  that  said  trust  was  made  with  in- 
tent to  hinder,  delay  and  defraud  the  plaintiffs  and  other 
creditors  of  said  Heatherly.  Said  debt  of  Crim  was  made 
up,  among  other  items,  of  six  thousand  five  hundred  dol- 
lars in  cash  loaned  at  time  of  execution  of  trust  deed.  At 
the  hearing  of  the  cause,  the  court  held  that  the  said  trust 
deed  was  made  with  intent  to  hinder,  delay,  and  defraud 
plaintiffs  and  other  creditors,  and  was  therefore  fraudu- 
lent and  void,  and  that  the  trustee,  Peck,  had  full  knowl- 
edge thereof  at  the  time  it  was  executed,  and  the  same  was 
set  aside  and  held  for  naught;  and  upon  appeal  to  the  Su- 
preme Court  the  same  was  reversed,  in  so  far  as  it  held 
that  the  trustee  had  notice  of  the  fraud,  and  set  aside  the 
trust  m  toto^  but  it  was  held  that  it  was  made  with  fraudu- 
lent intent,  and  was  void,  as  to  the  said  debt  of  eight  thous- 
and one  hundred  dollars  secured  to  Crim,  which  debt  was 
remitted  to  the  foot  of  the  list  of  debts,  and  placed  in  a 
new  class,  No.  8,  to  be  paid  last  in  the  order  of  priority. 
The  Supreme  Court  found  (38  W.  Va.,  409,  434,  18  S.  E. 
611)  that  the  loan  of  six  thousand  five  hundred  dollars  was 
fictitious,  being  only  intended  to  help  defendant  Heatherly 
to  put  that  much  of  his  property  beyond  the  reach  of  his 
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creditors;  the  identical  money,  in  the  same  packages  (ex- 
cept four  hundred  and  seventy-five  dollars),  being  re- 
turned to  defendant  Crim  on  the  8th  of  January,  1891.  He 
contemplated,  when  it  was  loaned,  that  some  of  it  should 
be  used  by  Heatherly  in  satisfying  certain  liens  against 
the  property  embraced  in  the  deed  of  trust,  but  for  some 
reason  this  purpose  was  not  carried  out;  perhaps  because, 
before  all  the  money  loaned  was  paid  over  to  Heatherly, 
this  suit  assailing  the  deed  of  trust  was  instituted.  The 
cause  was  remanded  to  the  circuit  court,  and  proceedings 
had  therein  whereby  the  land  was  sold,  and  sale  confirmed 
by  decree  of  May  23,  1896,  in  which  the  debts  due  to  the 
creditors  were  decreed  to  be  paid  to  them,  and  the  ques- 
tion reserved  for  the  future  order  of  the  court  whether  the 
said  Crim  should  be  required  to  pay  into  court  for  the  ben- 
efit of  the  plaintiffs  the  said  six  thousand  and  twenty-five 
dollars,  theretofore  received  by  him  on  the  8th  day  of  Jan- 
uary, 1891,  from  Helen  A.  Heatherly. 

At  the  January  rules,  1897,  the  Zell  Guano  Company  and 
other  creditors  of  Heatherly  filed  their  bill,  praying  that  it 
be  treated  as  an  amended  bill  in  the  original  cause,  setting 
forth  the  whole  transaction  and  the  proceedings  thereon 
and  alleging  that  said  six  thousand  and  twenty-five  dol- 
lars was  the  property  of  Samuel  J.  Heatherly;  that  it  was 
in  custodia  legis  at  the  time  it  was  received  by  Crim  from 
Mrs.  Heatherly,  on  January  8,  1891,  and  that  it  was  a 
trust  fund,  which  the  said  Crim  had  no  right  to  receive 
and  apply  upon  a  debt  which  was  charged  to  be  fraudu- 
lent, and  was  adjudged  to  be  fraudulent  and  fictitious,  and 
that  the  application  thereof  upon  the  said  debt  of  eight 
thousand  one  hundred  dollars  was  a  flagrant  disregard  of 
the  process  of  the  court,  and  a  contempt  of  its  decrees 
and,  in  effect,  allowed  said  Crim  to  have  priority  of  pay 
ment  upon  the  eight  thousand  one  hundred  dollar  debt  for 
six  thousand  and  twenty-five  dollars  out  of  the  estate  of 
said  Samuel  J.  Heatherly,  and  praying  that  said  Crim  be 
required  to  pay  to  plaintiffs  so  much  of  said  sum  of  six 
thousand  and  twenty-five  dollars,  with  interest  thereon, 
as  might  be  necessary  to  satisfy  their  several  debts;  that 
the  said  money  so  in  his  hands  might  be  treated  as  a  trust 
fund  in  the  custody  of  the  court,  subject  to  its  orders;  and 
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that  the  application  thereof  sought  to  be  made  by  the  said 
Crim  be  set  aside,  and  for  general  relief. 

On  the  27th  day  of  February,  1897,  the  defendants  J.  N. 
B.  Crim,  Samuel  J.  Heatherly,  and  Helen  A.  Heatherly  en- 
tered their  demurrer  to  said  amended  bill,  in  which  plain- 
tiffs joined,  and  the  demurrer,  being  argued,  was  sus- 
tained by  the  court,  and  the  said  bill  was  dismissed,  and 
judgment  rendered  for  defendants  for  their  costs.  On 
the  28th  of  April,  1897,  plaintiffs  caused  notice  in  writing 
to  be  served  on  the  defendants  S.  J.  Heatherly,  J.  N.  B. 
Crim,  Helen  J.  Heatherly,  wife  of  S.  J.  Heatherly,  James 
E.  Heatherly  and  M.  Peck,  trustee,  reciting  the  decree  of 
June  — ,  1896,  ascertaining  the  amounts  due  them,  respec- 
tively, on  their  claims,  after  the  application  of  the  pro- 
ceeds of  the  sale  of  all  real  and  personal  property  owned 
by  said  two  Heatherlys,  and  that  it  was  contended  by  the 
plaintiffs  that  a  certain  fund  of  six  thousand  and  twenty- 
five  dollars,  received  by  said  Crim  during  the  progress  of 
the  suit,  from  the  wife  of  Samuel  J.  Heatherly,  was  the 
property  of  said  Samuel  J.  Heatherly,  and  was  received  by 
said  Crim  in  fraud  of  the  rights  of  his  creditors,  and  that 
said  fund,  with  interest  thereon  from  January  8,  1891,  con- 
stituted a  trust  fund  in  the  hands  of  Crim,  justly  applica- 
ble in  equity  to  the  payment  of  plaintiffs'  claims;  and  that 

by  said  decree  of  the  6th  of  June,  1895;  and  on  the day 

of  June,  1896,  the  court  reserved  for  future  determination 
and  decree  all  questions  touching  their  right  to  compel 
Crim  to  pay  said  fund  into  court  to  be  applied  to  the  pay- 
ment of  their  claims,  as  to  which  questions  the  said  cause 
was  still  pending  in  said  court,  said  questions  undeter- 
mined, and  their  claims  yet  unpaid,  although  said  fund  in 
the  hands  of  Crim  was  applicable  to  their  relief,  and  they 
were  notified  that  on  the  29th  of  May,  1897,  plaintiffs  would 
move  said  circuit  court  of  Barbour  County,  then  in  session, 
to  decide  and  determine  said  reserved  questions,  and  com- 
pel the  said  Crim,  by  a  proper  decree,  to  pay  said  fund, 
with  interest,  into  court,  to  the  relief  of  plaintiffs,  together 
with  costs  in  said  suit.  On  the  4th  day  of  June,  1897,  the 
cause  was  heard  upon  the  papers  heretofore  read;  former 
orders  and  decrees;  the  amended  bill  and  the  decrees 
therein;  upon  the  notice  and  motion  of  plaintiffs  and  as- 
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sailing-  creditors  mentioned  therein,  to  compel  the  defend- 
ant J.  N.  B.  Crim  to  pay  into  court,  to  the  relief  of  the  as- 
sailing- creditors  mentioned  in  the  said  notice,  the  six 
thousand  and  twenty-five  dollars,  with  interest  thereon, 
obtained  by  said  Crim  from  Helen  A.  Heatherly  on  the  8th 
of  January,  1891,  together  with  the  costs  of  the  origina 
cause;  and  upon  the  demurrer  of  J.  N.  B.  Crim,  M.  Peck, 
trustee,  Samuel  J.  Heatherly,  Helen  A.  Heatherly,  and 
James  E.  Heatherly  to  the  said  notice;  and  upon  argument 
of  counsel, — when  the  court  held  that  plaintiffs  and  assail- 
ing creditors  mentioned  in  the  notice  were  not  entitled  to 
the  relief  therein  sought,  and  that  said  Crim  was  not  lia- 
ble to  them,  or  any  of  them,  for  the  said  six  thousand  and 
twenty-five  dollars,  or  the  interest  thereon,  but  that  said 
Crim  and  Samuel  J.  Heatherly  were  liable  to  plaintiffs  and 
assailing  creditors  for  the  costs  of  the  original  cause  and 
petitions  in  that  court,  and  decreed  accordingly;  from  which 
decree  the  plaintiffs  appealed  to  this  Court,  assigning  the 
following  errors:  **First.  It  was  error  in  the  court  below  to 
refuse  them  relief  or  to  pass  on  the  question  at  the  time  as 
to  their  right  to  charge  the  $6,025  by  the  decree  of  May 
30,  18%,  and  to  reserve  the  same  for  the  future  order  of 
the  court,  when  the  pleadings  were  then  made  up,  and  the 
trust  estate  all  sold  and  reported  to  the  court,  because  in 
the  meantime  two  years  elapsed,  and  it  was  too  late  to  ap- 
peal from  that  decree.  Second.  It  was  error  in  the  court 
below  to  sustain  a  general  demurrer,  no  grounds  being  as- 
sig-ned,  to  the  amended  bill,  and  to  dismiss  the  same,  de- 
nying- them,  and  each  of  them,  any  and  all  relief  as  to  their 
right  to  charge  the  $6,025.  Third.  It  was  error  in  the 
court  below  to  refuse  them,  and  each  of  them,  any  and 
all  relief  in  the  original  cause  upon  the  notice  given  in  re- 
spect to  their  right  to  have  the  $6,025  brought  into  court 
andcharged  with  their  respective  debts." 

It  is  earnestly  contended  by  appellants  that,  when  this 
money  (the  six  thousand  and  twenty-five  dollars)was  sent 
to  Mrs.  Heatherly,  it  became,  at  once  the  property  of  Sam- 
uel J.  Heatherly,  and  he  could  have  used  it  as  was  contem- 
plated  by  Crim  when  he  let  him  have  it.  As  stated  in  the 
opinion  in  38  W.  Va.,  434  (18  S.  E.  611):  ^'He  [Crim]  con- 
templated that  when  it  was  loaned  some  of  it  should   be 
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used  by  Heatherly  in  satisfying  certain  liens  against  the 
property  embraced  in  the  deed  of  trust,  but  for  some  rea- 
son this  purpose  was  not  carried  out;  perhaps  because, 
before  all  the  money  loaned  was  paid  over  to  defendant 
Heatherly,  this  suit  assailing  the  deed  of  trust  was  inp.ti- 
tuted."  Yet  he  did  not  use  it  in  this  or  any  other  way, 
nor  treat  it  as  his  own  property,  but  kept  it  intact,  and  re- 
turned the  identical  money  to  Crim,  which  he  received 
from  him,  in  the  same  paper  in  which  he  received  it,  as 
shown  by  plaintiffs'  amended  bill  and  by  the  record-  If 
the  money  had  been  so  applied,  under  the  decisions,  such 
use  of  it  would  have  redounded  to  the  interest  and  bene- 
fit of  the  assailing  creditors;  and  very  properly  so,  be- 
cause the  payment  by  Crim  would  have  been  a  voluntary 
payment,  in  furtherance  of  a  fraudulent  transaction,  in- 
tended to  defeat  the  creditors  who  were  entitled  to  the 
benefit  of  all  the  property  of  the  debtor,  and  Crim  could 
not  have  been  subrogated  or  substituted  to  the  rights  of 
such  lien  creditors.  Bank  v.  Wilson^  25  W.  Va.,  242;  Ful" 
lerton  v.  VialU  42  How.  Prac,  294.  But  it  was  not  so  ap- 
plied, and  can  the  creditors  of  Heatherly  complain  that  it 
was  not?  The  creditors  being  entitled  to  all  the  property 
that  Heatherly  owned,  the  transfer  of  it  to  prevent  them 
having  the  benefit  of  the  proceeds  thereof  was  illegal  and 
it  was  so  held  by  the  court,  the  trust  deed  was  set  aside, 
all  the  property  sold,  and  the  proceeds  paid  to  the  parties 
entitled  to  receive  it.  Crim  was  engaged  with  Heatherly 
in  attempting  to  defraud  his  creditors.  They  were  over- 
taken in  their  scheme.  Their  efforts  came  to  naught.  The 
property  they  were  seeking  to  place  beyond  the  reach  of 
the  creditors  of  Heatherly  was  all  subjected  to  the  debts 
for  which  it  was  liable,  and  Crim  and  Heatherly  adjudged 
to  pay  the  costs  in  undoing  what  they  had  vainly  attempted 
to  do,  and  the  claim  of  Crim  was  removed  from  its  place  in 
the  order  of  priority,  and  remitted  to  the  foot  of  the  list, 
to  be  last  paid  of  all  claims  secured. 

This  case  is  different  from  any  case  cited  by  counsel  for 
appellants  (which  I  have  carefully  examined),  or  which  I 
have  been  able  to  find,  in  that  it  is  a  contest  over  the  thing 
itself,  given  in  consideration  of  the  execution  of  the  fraud- 
ulent deed  of  trust,  for  its  securitVi  after  the  setting  aside 
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as  fraudulent  of  the  trust  deed  and  all  the  property  con- 
veyed in  said  trust  deed  has  been  disposed  of  and  applied 
to  the  benefit  of  the  just  creditors.  The  cases  cited  g^o  no 
further  than  to  restore  to  the  creditors  the  property  at- 
tempted to  be  placed  beyond  their  reach,  or,  in  case  it  has 
g^one  into  the  hands  of  an  innocent  purchaser,  its  value. 
Hinton  v.  Ellis,  27  W.  Va.,  422;  Ringold  v.  Suiter,  35  W. 
Va.,  186,  (13  S.  E.  46).  In  Baldwin  v.  June,  68  Hun.,  284 
(Syl.),  (22  N.  Y.  Sup.  852)  it  is  held  that  *'when  a  con- 
veyance by  a  judgment  debtor  is  set  aside  as  in  fraud  of 
creditors,  in  an  action  in  the  nature  of  a  creditors'  bill,  it 
should  be  retained  as  security  to  the  gfrantee  (although 
said  grantee  is  affected  with  knowledge  of  the  fraudulent 
intent  with  which  it  was  executed)  for  so  much  of  the  con- 
sideration therefor  as  is  represented  by  land  conveyed  to 
the  grantor  in  exchange  therefor,  which,  by  reason  of 
such  conveyance  to  the  judgment  debtor,  is  made  subject 
to,  and  the  proceeds  of  which  are  applicable  in  satisfaction 
of,  plaintiffs'  judgment.  Such  security,  however,  is  not 
to  be  extended  to  an  antecedent  indebtedness  of  the  grant- 
or to  the  grantee  included  in  the  consideration  for  the  con- 
veyance." In  this  opinion,  the  judge  who  rendered  it 
says:  "I  am  aware  that  it  has  been  frequently  held  that 
payments  made  by  a  fraudulent  vendee  upon  the  purchase 
of  property  cannot  be  recovered  back  or  be  allowed  to  him 
in  a  judgment  setting  aside  a  conveyance  which  was  fraud- 
ulent; that  he,  being  a  guilty  participant  in  the  fraud,  was 
entitled  to  no  relief  from  the  court.  But  these  decisions 
are  founded  upon  the  theory  that  the  rights  of  the  credi- 
tors would  be  impaired  by  the  allowance  of  such  payments. 
*  *  *  The  refusal  to  reimburse  for  moneys  paid  in 
such  a  case  is  not  for  the  purpose  of  punishing  a  party  be- 
cause of  his  wrongdoing,  but  is  for  the  purpose  of  pre- 
serving the  rights  of  the  creditors  to  the  extent  that  they 
would  have  been,  had  the  conveyance  not  been  made."  In 
Bankv.  Halsied,  134  N.  Y.  520  (Syl.,)  (31  N.  E.  900): 
'* Where  a  transfer  of  personal  property  is  set  aside  as 
fraudulent  as  against  the  creditors  of  the  transferror,  in 
an  action  brought  by  them,  and  it  appears  that  prior  to  the 
transfer  the  property  was  pledged  to  secure  a  valid  debt 
to  a  party  in  no  wise  connected  with  the  fraud,  and  that 
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the  fraudulent  transferee  simply  received  the  surplus  of 
the  avails  of  the  sale  of  the  property  after  deducting*  the 
amount  of  the  debt,  the  creditors  are  not  entitled  to  re- 
cover of  him  the  full  value  of  the  property,  but  simply  the 
value  of  the  interest  transferred,  i.  e.  the  value  of  the 
property,  deducting  the  amount  of  the  debt.  However 
scandalous  the  fraud  may  be,  a  court  of  equity  has  no 
power  to  award  judgment  for  a  sum  exceeding  that  value 
in  order  to  punish  the  party  for  his  wrongdoing." 

In  the  case  at  bar  it  is  insisted  that  not  only  the  prop- 
erty fraudulently  conveyed  shall  be  restored  to  the  pur- 
suing creditors,  as  has  been  done,  and  the  proceeds  all  ap- 
plied to  their  debts,  and  Crim  adjudged  to  pay  the  costs  of 
their  proceeding  to  set  aside  the  trust  deed,  but  that  the 
money  loaned  by  Crim  to  Heatherly,  and  secured  by  the 
trust  deed,  shall  be  forfeited  to  their  benefit;  thus  not  only 
having  the  benefit  of  all  the  property  they  were  ever  en- 
titled to,  to  satisfy  their  debts  as  far  as  it  would,  but  hav- 
ing their  security  increased  by  this  sum  of  six  thousand 
and  twenty-five  dollars,  which  came  to  the  possession  of 
Heatherly  without  consideration,  which  he  never  converted 
to  his  own  use,  and  which  never  entered  into  or  became  a 
part  of  his  estate.  Suppose  the  court  had  required  this 
sum  to  be  paid  into  court,  how  could  it  have  been  dis- 
posed of?  Surely,  it  could  not  have  been  paid  out  to  the 
creditors  of  Heatherly,  for  they  had  already  received  the 
benefit  of  all  his  property,  and  they  had  no  claim  against 
Crim,  after  defeating  his  claim,  to  any  interest  in  Heatb- 
erly's  property;  and  the  money  having  been  placed  in  the 
hands  of  Heatherly  by  Crim  in  their  fraudulent  eifort  to 
place  the  property  of  Heatherly  out  of  the  reach  of  his 
creditors,  and  Heatherly  not  having  converted  it  to  his 
own  use,  but  kept  it  intact,  it  was  hardly  a  subject-matter 
to  be  disposed  of  by  decree  of  the  court.  I  see  no  error  in 
the  decree,  and  the  same  is  affirmed. 

Affirmed, 
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CHARLESTON. 

Anderson  v.  Henry  et  aL 
Submitted  June  18,  1898— Decided  November  26,  1898. 

1.  Landlord  and  Tenant — Landlord's   Lien — Rents  ^Priority  of 
Liens — Distress  Warrant, 

Section  12,  chapter  93,  Code  1891,  g-ives  a  lien  for  one  year's 
stipulated  rent,  whether  accrued  or  not,  upon  the  tenant's  goods 
carried  on  the  premises  over  liens  created  after  the  commence- 
ment of  the  tenant's  term  by  deed  of  trust,  mortgag-e,  or  other- 
wise, though  no  distress  warrant  has  been  issued  for  such  rent, 
(p.  321). 

2.  Distress  Warrant—  Return, 

A  distress  warrant, not  l)eing  judicial  process,  need  not  be  made 
returnable  before  a  justice  or  court.  If  made  returnable  to  the 
justice,  it  is  good.     (p.  323). 

3.  Justice's  Docket — Omission — Proof  of  Proceeding— Evidence. 

Where  a  justice's  docket  omits  to  enter  a  proceeding  which 
should  he  entered  other  proper  evidence  may  be  admitted  to  prove 
the  proceeding,     (p.  325). 

4.  Constitutional  Law — Rents — Distress  Warrant, 

Amendment  14  of  the  Constitution  of  the  United  States  does  not 
render  our  statute  law  allowing  distress  warrant  for  rent  uncon- 
stitutional and  void.     (p.  325). 

Appeal  from  Circuit  Court,   Mercer  County. 

Bill  by  J.  M.  Anderson  agfainst  Henry  &  Linkous  to  ad- 
minister assets.  Hannah  Grinberg-  presented  a  claim. 
From  a  decree  allowing*  only  a  part  thereof,  she  appeals. 

Reversed. 

Johnston  &  Hale,  for  appellant. 

John  A.  Douglass  and  A.  W.  Reynolds,  for  appellees. 
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Brannon,  President: 

A  mercantile  trading-  firm  in  the  name  of  Henry  &  Link- 
ous,  by  deed  of  lease  dated  April  18,  1894,  leased  of  Han- 
nah Grinberg  a  tenement  in  the  city  of  Bluefield  for  a  term 
of  three  years,  beg-inning  that  date,  for  the  sum  of  three 
thousand  six  hundred  dollars  payable  in  semiannual  in- 
stallments of  six  hundred  dollars  in  advance,  the 
first  payable  on  the  day  of  its  date.  On  April  26,  1894, 
Goodman  Bros.  &  Co.  sued  out  an  attachment  for  debt 
ag-ainst  Henry  &  Linkous,  which  was  levied  upon  the  stock 
of  g-oods  in  the  leased  tenement,  On  April  27,  1894,  Hen- 
ry &  Linkous  made  an  assignment  of  said  goods  for  the 
benefit  of  creditors.  Under  an  order  of  court  in  the  at- 
tachment case  the  goods  were  sold,  and  the  proceeds  are 
to  be  applied  in  this  suit  according  to  the  rights  of  the  par- 
ties. On  July  23,  1894,  Hannah  Grinberg  sued  out  from  a 
justice  a  distress  warrant  against  Henry  &  Linkous  for 
the  six  hundred  dollars  installment  of  rent  payable  April 
18,  1894,  which  was  levied  on  said  goods  while  yet  on  said 
premises.  Afterwards  J.  M.  Anderson,  the  trustee  in  said 
assignment  for  creditors,  brought  a  suit  in  the  circuit 
court  of  Mercer  County,  in  equity,  to  administer  the  assets 
conveyed  in  said  assignment  among  all  parties  interested 
therein;  and  in  this  suit  a  reference  to  a  commissioner  was 
made  to  convene  the  creditors  of  Henry  &  Linkous,  and 
report  their  debts  and  priorities;  and  Hannah  Grinberg 
presented  to  the  commissioner  a  claim  for  one  thousand 
two  hundred  dollars  for  one  year's  rent,  and  a  decree  in  the 
caseallowed  her  only  six  hundred  dollars  and  refused  it  any 
priority,  but  ranked  it  among  the  general  creditors' debts. 
From  this  decree  she  appealed.  Thus  the  questions  we 
have  to  decide  are:  How  much  is  Hannah  Grinberg  en- 
titled to  for  rent?  Is  it  alien  because  it  is  rent,  and  entitled 
to  preference  over  the  general  creditors  taking  under  the 
assignment?  I  answer  that  she  is  entitled,  as  against 
these  creditors,  to  one  thousand  two  hundred  dollars, — one 
year's  rent, — and  that  she  has  priority  over  said  trust 
creditors.  As  against  the  tenants  themselves,  Hannah 
Grinberg  would  be  entitled  to  demand,  as  it  accrued,  the 
entire  sum  of  rent  stipulated  for  the  whole  term;  but  as 
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aguinst  creditors  of  the  lessees  obtaining-  liens  after  the 
beginning  of  the  term  by  deed  of  trust  or  otherwise  against 
the  goods  on  the  premises,  her  rights  are  limited  to  one 
year's  rent  b)*^  sections  11,  12,  chapter  93,  Code  1891.  Sec- 
tion 11  provides  how  a  distress  warrant  shall  be  enforced, 
saying  that  it  may  be  levied  on  goods  of  the  lessee  or  his 
assig'nee  on  the  premises,  or  removed  therefrom  not  more 
than  thirty  days,  and  provides  that  liens  resting  on  the 
goods  when  taken  to  the  premises  shall  not  defeat  a  levy 
of  the  distress  warrant,  but  only  the  lessee's  interest  after 
paying  the  prior  lien  shall  be  liable  to  distress,  but  as  to 
liens  created  while  the  goods  are  on  the  premises,  they 
shall  be  liable  to  distress,  but  not  for  more  than  one  year's 
rent,  **whether  it  shall  have  accrued  before  or  after  the 
creation  of  the  lien."  The  office  of  section  11  is  to  say 
what  goods  may  be  taken,  and  to  say  how  the  distress 
shall  affect  goods  under  liens  prior  and  subsequent,  limit- 
ing it,  as  to  liens  arising  after  the  commencement  of  term, 
not  by  amount  in  dollars,  but  by  the  time  of  accrual,  and  to 
the  amount  stipulated  to  be  paid  for  one  year  by  the  lease. 
So  a  distress  warrant  actually  sued  out  could  bind  only 
for  one  year's  rent  actually  accrued  as  against  subsequent 
liens.  More  rent  may  have  become  payable,  but  as  to  the 
subsequent  liens  it  could  operate  only  for  a  year's  rent; 
but  its  positive  effect  is  to  give  a  levy  for  one  year's  rent 
a^inst  subsequent  liens,  whether  the  rent  accrued  before 
or  after  the  birth  of  the  liens.  The  section  gives  no  limit 
as  to  the  tenant.  Distress  may,  as  to  him,  be  for  rent  for 
a  period  longer  than  a  year.  This  section  shows  a  clear 
intent  to  give  a  landlord  preference  for  one  year's  rent. 
Such  is  the  law  as  to  rent  actually  accrued  and  in  arrear, 
where  a  distress  warrant  is  out.  But  suppose  a  year's 
rent  has  not  become  due,  so  that  there  can  be  no  distress. 
The  term  is  running,  the  goods  on  the  premises,  and,  if 
uninterrupted,  the  landlord  would  get  his  whole  rent  for 
the  whole  period;  and  the  legislature  thought  that  at  least 
one  year's  rent  should  be  accorded  him,  but  no  more, 
thoug-h  the  term  were  longer,  as  that  would  give  the  rent 
debt  too  much  preference  over  other  debts.  Section  11 
gives  it  to  him  where  it  has  accrued;  section  12  gives  it  to 
him  whether  accrued  or  not,  because  accruing  under  a 
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current  tenancy.  If  the  goods  should  remain  on  the  prem 
ises,  they  would,  when  the  rent  should  be  due,  be  liable 
for  one  year's  rent  under  a  distress  warrant  in  such  case; 
and  if  any  one  under  subsequent  lien  or  legal  process  take 
the  goods  from  the  premises,  and  frustrate  a  distress 
warrant  for  the  rent  when  due,  this  section  places  the 
landlord  where  he  would  be  under  section  11,  giving  him 
right  to  one  year's  rent;  and  that  right  is  manifestly  a 
preference.  He  must  be  paid,  before  removal  under 
deed  of  trust,  all  rent  in  arrear,  and  secured  what  has  not 
fallen  due,  not  exceeding  in  all  one  year's  rent.  It  gives 
the  landlord  right  of  payment  and  preference  out  of  the 
goods  themselves,  and  this  operates  as  a  lien.  It  gives 
right  to  the  landlord  to  detain  the  goods  on  his  premises 
against  a  removal  under  a  trust  until  paid  and  secured 
as  prescribed,  just  like  an  innkeeper  or  tailor  may  detaing 
good  suntil  payment.  If  removed  under  legal  process,  it 
says  that  the  ofl&cer,  though  he  may  remove  them, shall  out 
of  the  goods,  pay  rent  in  arrear,  and  sell  enough  on  credit 
to  pay  the  balance  when  due.  Why  all  this  is  not  a  lien,  I 
fail  to  see.  It  makes  no  difference  whether  a  distress  war- 
rant has  been  sued  out  or  not,  or  can  be  sued  out,  for  want 
of  maturity  of  the  rent.  Indeed,  the  section  contemplated 
that  a  distress  will  not  be  made,  if  it  does  not  prohibit  it, 
because  it  allows  the  property  to  be  removed  from  the 
premises  under  legal  process,  and  does  not  contemplate  a 
clash  between  that  process  and  a  distress, — a  seizure  out 
of  the  oflScer's  hands  by  an  officer  under  distress  warrant 
subsequently  issued,  whether  for  rent  due  at  the  removal 
or  afterwards  becoming  due.  It  dispenses  with  such  war- 
rant by  commanding  the  officer  removing  the  property 
under  the  process  to  pay  the  rent  out  of  it.  If  levied  on 
by  a  distress  warrant  before  the  levy  of  other  process,  I 
think  there  could  be  no  removal  under  section  12,  because, 
under  section  11,  the  officer  would  complete  the  enforce- 
ment of  his  warrant;  and  so  it  is  the  office  of  section  12, 
without  a  distress  warrant,  and  whether  the  rent  is  past 
due  on  not,  to  create  a  lien  for  rent  for  one  year.  This 
section,  of  its  own  force,  gives  a  lien  without  a  distress 
warrant.  I  think  this  view  of  the  force  of  section  12  is 
sustained  by  Wades  v.  Figgatt^  75  Va.,  575,  holding  that 
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g-oods  carried  on  leased  premises  and  incumbered  after 
the  commencement  of  the  tenancv»  "are  charged  with  a 
definite  portion  of  the  rent  arising  under  the  tenancy  dur- 
ing- the  term"  against  the  incumbrance,  and  that  is  one 
year's  stipulated  rent,  whether  partly  or  wholly  due  or 
not.  The  Virginia  statute  there  construed  is  the  same  as 
ours.  Also,  by  the  case  of  City  of  Richmond  v.  Duesberry^ 
27  Grat.,  210,  where  the  court  said:  "The  landlord  is  pro- 
tected by  the  statute  against  all  deeds  of  trust,  mortgages, 
and  other  liens  where  the  lien  has  been  created  after  the 
commencement  of  the  tenancy,  upon  goods  on  the  leased 
premises  which  belong  to  the  person  liable  for  the  rent, 
and  where  there  is  an  existing  liability  for  rent  in  arrear, 
or  to  become  due  at  the  time  the  lien  in  created.*' 

Another  objection  made  against  the  rent  demand  is  that 
the  distress  warrant  for  it  was  made  returnable  before  the 
justice  who  issued  it.  Now,  first,  I  have  shown  that  sec- 
tion 12  makes  this  demand  a  lien  without  a  warrant,  for 
the  whole  one  thousand  two  hundred  dollars,  part  of  it 
being  due  when  the  goods  were  removed  from  the  prem- 
ises under  the  attachment,  and  part  afterwards  falling 
due.  But,  second,  the  distress  warrant  need  have  no  place 
of  return,  because  it  is  not  judicial  process,  and  there  need 
be — cannot  be —  a  trial  upon  it.  When  a  trial  is  to  be  had 
in  a  proceeding,  process  must  have  a  time  and  place  of  re- 
turn that  such  trial  may  be  had  then  and  there;  but  not 
so  with  a  rent  warrant.  The  form  books  give  this  war- 
rant no  return  place.  Mayo's  Guide,  568;^  4  Minor,  Inst., 
1619.  At  common  law  the  landlord  himself,  without  war- 
rant, seized  his  tenant's  goods,  or  some  one  authorized  by 
him  by  his  warrant.  Smith  v.  Ambler^  1  Munf.,  596;  Tayl. 
Landl.  &  Ten.  %  579;  2  Tuck.,  11;  Wood,  Landl.  &  Ten,, 
940.  By  chapter  61,  Acts  1834-35,  in  Virginia,  this  right  of 
the  lessor  to  make  his  own  distress  was  abolished,  and  he 
was  required  to  sue  out  a  warrant  from  a  justice  upon 
affidavit.  The  act  directed  how  it  should  be  issued, 
upon  what  affidavit  and  to  what  officer  directed,  but  did 
nQt  say  where  or  when  returnable,  but  gave  it  **same  force 
and  effect  as  a  like  warrant  issued  by  the  lessor  would 
have  had  prior  to  March  12, 1834,"  thus  merely  changing  the 
source  of  the  warrant  from  the  lessor  to  a  justice,  leaving 
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it  an  ex  parte  proceeding",  a  mere  warrant  for  the  perform- 
ance of  a  purely  ministerial  act,  not  a  judicial  proceeding. 
Our  Code  (chapter  93,  section  10)  directs  about  this  war- 
rant in  several  details,  but  does  not  provide  when  or  where 
to  be  returned.  This  section  is  a  law  unto  itself;  and  wh}', 
when  it  does  not  require  a  return  day  or  place,  and  we 
know  that  it  is  a  mere  safe  substitute  for  the  warrant 
which  before  was  issued  by  the  landlord,  should  we  over- 
throw a  warrant  for  this  cause,  and  add  to  the  writ  a  re- 
quirement never  before,  in  centuries,  required?  In  some 
states  this  warrant  by  statute  operates  as  a  declaration  in 
an  action,  but  ^'at  common  law  a  distress  for  rent  is  not  the 
commencement  of  a  suit.  It  is  a  mandate  authorized  by 
law,  to  be  issued  in  a  proper  case,  to  seize  and  sell  the  ten- 
ant's goods  for  the  rent,  just  as  if  a  judgment  bad  been 
previously  rendered  therefor;  and  it  is  npt  returnable  into 
any  court,  and,  if  returned  into  court,  as  other  attach- 
ments, and  judgment  be  rendered  in  that  proceeding*,  the 
judgment  will  be  void."  7  Enc.  PI.  &  Prac,  20.  If,  how- 
ever, a  place  of  return  must  be  g'iven,  it  can  only  be  to  the 
justice,  under  Code,  c.  41,  s.  7.  Mr.  Hutchinson  makes 
the  form  in  his  treatise  668  so  returnable. 

Another  reason  against  so  doing-  is  that  no  hearing  upon 
the  warrant  takes  place,  as  it  is  no  suit  between  parties. 
At  common  law,  if  the  tenant  disputed  the  right  of  dis- 
tress, he  gave  a  replevin  bond,  and  the  landlord  restored 
to  the  tenant  his  property,  and  the  tenant  broug-ht  action 
to  test  the  validity  of  the  distress,  and,  if  he  succeeded, 
retained  the  property.  The  action  of  replevin  was  abol- 
ished by  the  Code  of  1849,  and  in  its  place  the  well-known 
forthcoming  bond  was  applied  to  a  distress  warrant,  as 
well  as  an  execution,  the  effect  of  which  is  to  let  the  tenant 
keep  the  property  till  a  g'iven  day;  and,  if  he  fails  to  deliver 
it  for  sale,  the  landlord  cannot  ag-ain  take  it,  but  is  driven 
to  a  motion  or  action  oh  the  bond,  and  in  it  the  tenant  can 
make  ''defense  on  the  ground  that  the  distress  was  for 
rent,  not  due  in  whole  or  in  part,  or  was  otherwise  illegal." 
Code  1891,  c.  142,  ss.  1,  5;  Allen  v.  Hart,  18  Gr^t.,  726;  4 
Minor,  Inst.,  139.  If  the  tenant  succeeds,  he  keeps  the 
property.  If  he  fails,  he  keeps  it,  but  judgment  goes  on 
the  bond.     The  tenant  can  only  make  defense  to  the  dis- 
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tress  warrant  by  gfiving*  a  forthcoming"  bond,  and  resist- 
ing-award  of  execution  upon  it.  He  has  just  as  efficient 
remedy  as  the  common  law  gave.  In  fact,  he  is  more 
favored,  because  by  it  his  bond  bound  him  to  prosecute 
successfully  an  action  of  replevin,  but  now  he  has  only  to 
defend  the  other  party's  suit  on  the  bond,  which  may 
never  be  brought.  He  could  always — can  now — bring 
trespass  for  wrongful  distress,  which  he  could  not  do,  if 
the  distress  were  a  judicial  proceeding. 

It  is  urged  that  this  proceeding  is  in  violation  of  amend- 
ment 14  of  the  Constitution  of  the  United  States,  guaranty- 
ing* due  process  of  law.  The  remedy  of  distress  existed 
before  the  discoveryof  America,  and  was  brought  to  Vir- 
g-inia  by  Capt.  Smith,  and  has  never  ceased;  and  it  seems 
useless  to  argue  to  show  that  a  remedy  so  long  antedating 
^  said  amendment,  a  remedy  for  and  ag-ainst  all  alike,  is  not 
destroyed  by  it.  That  amendment  is  not  the  "scare- 
crow" it  is  often  represented  to  be;  it  does  not  overthrow 
state  laws,  rights  and  remedies,  to  the  extent  and  pur- 
poses for  which  it  is  often  cited.  It  respects  the  common 
law,  the  statute  law,  the  remedies  and  procedure  existing 
in  the  estat  at  its  adoption.  Cooley,  Const.  Lim.,  434, 
note  1.  It  came  to  preserve,  not  to  destroy,  existing 
rights.  Just  as  well  say  that  the  tax  bill  seizing  a  horse 
for  taxes  is  not  due  process  of  law. 

As  to  the  objection  that  the  justice's  docket  showed  no 
entry  of  the  proceeding,  that  docket  only  applies  to  civil 
or  criminal  suits  before  him  where  he  renders  judgment, 
as  section  176,  c.  SO,  Code,  requiring  this  docket,  says,  '*It 
shall  be  used  exclusively  for  entering  his  judicial  proceed- 
ing's." As  shown  above,  a  distress  warrant  is  not  a  suit  or 
judicial  proceeding.  The  warrant  was  filed,  and  fully 
proven.  In  fact,  it  proves  itself.  It  might  be  easy  to  show, 
if  necessary,  that,  if  it  ought  to  be  entered  in  the  docket, 
other  evidence  could  be  heard  to  prove  it,  where  a  docket 
is  silent.  12  Am.  &  Eng.  Enc.  Law,  502.  Code,  c.  SO,  s. 
182,  makes  the  docket  evidence,  but  not  conclusive,  and 
thus  it  is  not  exclusive  evidence. 

It  is  said  there  is  no  evidence  that  the  first  install- 
ment of  six  hundred  dollars  was  not  paid.  There  is  evi- 
dence in  the  affidavit  made  to  get  the  distress  warrant, 
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which  affidavit  the  statute  makes  evidence  for  this  pur- 
pose. But  no  evidence  is  required.  The  undisputed  lease 
under  seal  creates  the  debt,  saying  the  six  hundred  dol- 
lars is  to  be  paid  on  the  18th  day  of  April,  1894,  but  not 
acknowledging  its  receipt.  Besides,  when  once  a  debt  ex- 
ists, he  who  asserts  payment  must  prove  it;  and  there  is 
not  a  scintilla  of  evidence  to  prove  it.  The  decree  is  re- 
versed and  the  cause  remanded,  with  direction  to  enter  a 
decree  allowing  Hannah  Grinberg  one  thousand  two  hun- 
dred dollars  with  interest  on  six  hundred  dollars  of  it  from 
18th  of  April,  1894,  and  six  hundred  dollars  of  it  from  18th 
of  October,  1894,  and  to  provide  for  its  payment  as  a  pre- 
ferred demand  over  other  debts  out  of  the  fund  arising 
from  said  stock  of  goods. 

Reversed, 


CHARLESTON. 

CusHWA  V.  Lamak. 
Submitted  June  18,  1898— Decided  November  26,  1898. 

1.  Supreme  Court  of  Appeals-  JurisdicUon — Municipal   Council 
— Certiorari. 

This  Court  has  appellate  jurisdiction  in  all  cases  of  certiorari 
awarded  by  the  circuit  court  in  review  of  matters  and  proceed- 
ings pending  before  or  determined  by  a  municipal  council, 
(p.  328). 

2.  Return — Certiorari —  Waiver. 

Before  hearing  a  case,  matter,  or  proceeding  removed  by  cer- 
tiorari from  an  inferior  tribunal  the  circuit  court  should    require 
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a  formal  leg-al  return  thereto  to  be  made  by  the  officers  to  whom 
the  same  is  directed,  unless  such  return  is  waived  by  the  parties 
to  such  case,  matter,  or  proceeding",     (p.  330). 

3.  Record — Evidence — Bill  of  Exceptions — Review  on  Appeal. 

Evidence  of  witnesses  heard  by  such  inferior  tribunal  is  not 
part  of  the  record,  unless  made  so  by  a  proper  order  or  bill  of 
exceptions  showing  such  evidence  duly  certified  and  authenti- 
cated. Where  such  is  not  the  case,  the  circuit  court  cannot  re- 
view the  action  of  the  inferior  tribunal  on  its  merits,     (p.  331). 

4.  Contested  Election — Municipal  Office — Notice  of  Contest. 

A  notice  of  contest  as  to  a  municipal  office  which  shows  that 
the  contestant  was  the  opposing-  candidate  for  such  office  is  not 
fatally  defective  in  not  showing  that  the  contestant  had  the  re- 
quisite statutory  qualifications.  The  statute  relating  to  contests 
for  county  and  district  offices  makes  this  a  matter  of  defense  on 
the  part  of  the  contestee.     (p.  332). 

Error  to  Circuit  Court,  Berkeley  County. 

Contested  election  between  Harry  S.  Cushwa  and 
Charles  M.  Lamar.  From  a  judgment  for  plaintiff,  de- 
fendant bring-s  error. 

Reversed. 

Flick,  Westenhaver  &  Baker  and  Faulkner  &  Walk- 
er, for  plaintiff  in  error. 

U.  S.  G.  Pitzer  and  H.  H.  Emmert,  for  defendant  in 
error. 

Dent,  Judge: 

On  a  writ  of  error  to  the  judgment  of  the  Circuit  Circuit 
of  Berkeley  County  in  favor  of  Harry  S.  Cushwa  against 
Charles  M.  Lamar,  in  a  contested  election  case  removed 
from  the  council  of  the  town  of  Martinsburg  by  a  writ  of 
cerliorariy  the  jurisdiction  of  this  Court  is  objected  to  by 
the  defendant. 

There  are  two  distinct  classes  of  cases  in  which,  accord- 
ing to  the  statutes  of  this  State,  certiorari  is  the  proper 
remedy:  (1)  All  that  class  of  cases  in  which  the  writ  was 
proper  at  common  law;  (2)  civil  cases  wherein  the  writ  is 
made  a  substitute  for  the  writ  of  error.  In  the  latter  class 
this  Court  has  no  jurisdiction  unless  the  amount  in  contro- 
versy exceed  one  hundred  dollars,  while  in  the  former 
class  jurisdiction  is  general,  without  regard  to  the  amount 
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in  controversy,  by  express  provision  of  the  Constitution, 
as  amended  in  1879,  after  the  decision  of  the  case  of  Dry- 
den  V.  Swinburfi^  15  W.  Va.,  234,  was  rendered.  The  law 
has  been  so  settled  by  the  holdings  of  this  Court  in  the 
cases  of  Cunningham  v.  Squires^  2  W.  Va.,  422;  Dry  den  v. 
Swinbum,  15  W.  Va.,  234;  Board  v.  Hopkins,  19  W.  Va., 
84;  Farnsworth  v.  Railroad  Co,,  28  W.  Va.,  815,  Wilson  v. 
Railroad  Co.,  38  W.  Va.,  212,  (18  S.  E.  577);  Town  of 
Davis  V.  Davis,  40  W.  Va.,  464,  (21  S.  E.  906).  At 
common  law  certiorari  was  the  proper  remedy  for  review- 
ing contested  election  cases  and  other  proceedings  before 
municipal  councils.  4  Enc.  PI.  &  Prac,  17.  The  statute 
is  merely  declarative  of  the  common  law,  enlarging  the 
writ,  and  substituting  it  generally  for  the  writ  of  quo  war- 
ranto, in  similar  cases.  1  Dill.  Mun.  Corp.  §  202.  Such 
being  the  nature  of  the  writ,  this  Court  has  jurisdiction  by 
writ  of  error  to  review  the  judgment  of  the  circuit  court. 
The  writ  of  c^r//e?r^r/ awarded  in  this  case  on  the  peti- 
tion of  Charles  M.  Lamar  was  **directed  to  W.  T.  Hen- 
shaw,  mayor,  Stapleton  C.  Proctor,  C.  C.  Lemem,  Harry 
S.  Cushwa,  W.  H.  Wilen,  G.  D.  Roberts,  James  Larkins, 
E.  V.  Little,  John-  Foley,  C.  Wesley  Mann,  and  John 
Stunkle,  members  of  said  board  of  canvassers  and  com- 
mon council  of  the  corporation  of  Martinsburg,  command- 
ing them  to  certify  in  return  to  the  judge  of  the  circuit 
court  of  Berkeley  County,  West  Virginia,  at  the  court 
house  thereof,  on  the  13th  day  of  July,  1897,  at  10  o'clock 
A.  M.,  under  the  official  seal  or  signature  of  the  corportion, 
a  complete  record  of  all  orders  and  proceedings  held  be- 
fore them  in  reference  to  the  count  and  the  declaration  of 
the  result  of  the  election  for  councilman  in  the  Second 
ward  of  said  corporation,  which  election  was  held  on  the 
24th  day  of  May,  1897,  together  with  the  sealed  ballots 
which  they  either  counted  or  refused  to  count,  as  set  forth 
in  said  petition,  and  also  described  in  the  notice  and  coun- 
ter notice  of  contest,  together  with  the  sealed  packages  of 
ballots,  cast  and  voted  at  said  Second  ward,  and  the  poll 
books  and  returns  from  said  precinct,  with  all  proper  and 
authenticated  evidence  heard  at  the  trial  of  said  contest." 
A  careful  search  of  the  record  reveals  no  return  to  this 
writ.     On  the  bottom  of  page  17   is  the  following  state- 
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ment,  presumably  made  by  the  clerk  of  the  circuit  court 
as  a  heading,  but  which  caanot  be  considered  as  part  of 
the  record:  "The  following*  is  a  copy  of  all  the  papers  and 
documents  returned  by  the  common  council  as  the  orders 
and  proceedings  held  before  the  common  council  of  the 
corporation  of  Martinsburg,  acting  both  in  the  capacity 
of  a  canvassing  board  of  the  returns  of  the  election  for 
councilman  of  the  Second  ward  of  Martinsburg,  held  on 
the  24th  day  of  May,  1897,  and  as  a  common  council  of  said 
town,  together  with  copies  of  the  ballots  either  counted  or 
refused  to  be  counted  by  them,  and  a  copy  of  the  evidence 
heard  at  trial  of  the  said  contest.'*  This  is  not  signed  by 
anybody,  and  is  not  an  order  of  the  court,  and  at  most  it  can 
not  be  considered  other  than  a  mere  certificate  of  the 
clerk.  After  it  follows  certain  ballots;  then  the  written 
evidence  of  certain  witnesses,  not  authenticated  in  any 
manner,  or  by  any  person;  then  variousorders  and  copies  of 
proceedings  of  the  council  authenticated  separately  by  the 
mayor  and  seal  of  the  corporation.  There  is  no  connected 
record  of  the  proceedings  of  the  council,  either  filed  with 
the  petition  or  returned  by  the  council  or  its  officers,  but  a 
number  of  fragmentary  papers  thus  appear  in  the  record 
which  the  clerk  of  the  circuit  court  certifies  as  aforesaid  to 
be  **papers  and  documents  returned  by  the  common  coun- 
cil as  the  orders  and  proceedings  held  before  the  common 
council  of  the  corporation  of  Martinsburg."  On  the  1st 
day  of  July,  1897,  the  court,  in  issuing  a  rule  against  the 
contestant,  Harry  S.  Cushwa,  made  the  following  recital 
in  its  order:  *'The  mayor  and  common  council  of  the  cor- 
poration of  Martinsburg,  in  compliance  with  the  order  of 
certiorari  entered  by  the  court  on  the  1st  day  of  July,  1897, 
made  return  of  all  the  evidence  and  other  papers  and  of 
their  proceedings  in  the  above-entitled  cause.*'  And  on  the 
2d  day  of  August,  1897,  the  court  entered  the  following  or- 
der: "This  day  came  the  parties  by  their  attorneys,  and  it 
appearing  to  the  court  that  the  paper  alleged  to  be  evidence 
taken  before  the  common  council  and  placed  in  the  hands 
of  the  clerk  of  this  court  on  July  9th,  1897,  by  the  clerk  of 
the  corporation  of  Martinsburg,  has  not  been  filed  as  a 
part  of  the  return  of  the  common  council  of  the  corpora- 
tion of  Martinsburg,  in  compliance  with  the  order  of  the 


330  CusHWA  V,  Lamar.  [45 

1st  day  of  July,  1897,  it  is  ordered  that  the  clerk  of  the 
court  do  mark  the  paper  alleg^ed  to  be  evidence  so  pro- 
duced, filed  as  of  the  9th  day  of  July,  1897."  To  these  un- 
authenticated  ballots  and  evidence  being  thus  made  and 
considered  as  part  of  the  record  the  contestant  objected, 
but  the  circuit  court  overruled  his  objection,  and  g-ave 
judgment  against  him.  From  this  it  appears  that  the 
only  return  made  to  the  certiorari  was  that  the  clerk  of  the 
corporation  made  copies  of.  certain  proceedings  of  the 
council  with  the  seal. of  the  town  and  signature  of  the 
mayor  attached,  and  then,  together  with  the  other  papers 
mentioned,  handed  them  to  the  clerk  of  the  circuit  court 
as  a  return  to  the  certiorari  ^vl^  no  written  return  properly 
authenticated  and  of  sufficient  legal  formality  was  ever 
made  or  required  by  the  circuit  court.  Herein  all  the  con- 
fusion has  arisen  in  this  case.  The  circuit  court,  instead 
of  requiring  the  record  to  be  made  up  and  returned  by  the 
lower  tribunal,  attempts  to  do  so  itself  out  of  fragmentary 
papers  handed  to  its  clerk.  The  return  should  have  been 
in  writing,  signed  and  sealed  by  the  corporate  authorities, 
containing  a  complete  record  of  the  contest  so  far  as  it  ap* 
peared  in  the  records  of  the  council,  and  it  should  have 
contained  a  statement  to  the  effect  that  all  of  the  proceed- 
ings relative  to  the  matters  referred  to  in  the  writ  were 
returned.  4  Enc.  PL  &  Prac,  216,  217.  In  the  case  of 
State  V.  St,  John,  47  Minn.,  315,  (50  N.  W.  200),  it  was  held: 
"Fragmentary  and  disordered  sheets  containing  what  may 
have  possibly  been  evidence  on  the  trial,  but  which  are  not 
certified  to  as  such,"  will  not  be  considered.  The  case  of 
Ferryman  v.  Btirgster,  6  Port.,  99,  held:  **A  paper  pur- 
porting to  be  a  transcript,  as  a  return  to  a  certiorari. 
should  not  be  received  unless  it  be  certified  by  the  justice 
and  return  with  the  writ."  **The  return  should  not  con- 
tain papers,  proceedings,  or  affidavits  which  do  not  consti- 
tute a  part  of  the  record."  If  it  does  they  will  be  re- 
garded as  surplusage,  or  be  stricken  out.  4  Enc.  PI.  & 
Prac,  219.  No  proper  return  having  been  made  to  the 
writ,  the  circuit  court  should  not  have  considered  the  case 
until  one  was  made.     This  it  had  the  right  to  require. 

But  could  such  return  be  now  made  which    would  be 
sufficient   to    authorize    the    circuit    court    to    hear   the 
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case  on  its  merits?     It  appears  from  the    transcript  of 
the  council's  proceedings  that  the  evidence  was  not  made 
a  part  of  the  record  by  a  proper  bill  of  exceptions.     There 
is  presented  in  the  record  a  lengthy  paper  purporting  to 
be  the  testimony  of  certain  witnesses  examined  before  the 
council  during  the,  contest,  but  these  are  not  made  a  part  of 
the  council's  proceedings,  nor  signed  or  certified  by  any 
one,  nor  authenticated  in  any  manner,  except  that  the  cir- 
cuit court  directs  its  clerk  by  its  order  of  the  2d  of  August, 
1897,  to  mark  them  as  filed  as  of  the  9th  day  of  July,  1897. 
In  the  case  of  Bee  v.  Seaman^  36  W.  Va.,  381,  (IS  S.  E.  173), 
this  Court  held  that  the  record  must  be  certified  as  it  was  at 
the  time  the  writ  was  served.     "It  is  then  too  late  to  make 
contemplated  or  intended  certificates  of  fact  and  bills  of 
exception  part  of  such  record,  but  it  must  be  sent  up  as  it 
is,     without    increase    or     diminution."       If    the    lower 
tribunal   cannot  add  to    or    take    from    its    record  after 
the  writ  issues,    neither   can    the   circuit  court,    by   re- 
ceiving and  considering  papers  which  are  no  part  of  such 
record.     From  this  it  clearly  follows  that  the  return  can 
never  be  made  or  amended  so  as  to  give  the  circuit  court 
jurisdiction  to  hear  the  case  on  its  merits,  for   the   reason 
that  proper  bills  of  exception,  making  the  evidence  and 
other  papers  part's  of  the  record,  were  not  prepared  and 
properly  authenticated.     While    a    legal  return  was   not 
made',  it  seems  to  be  admitted  on  the  part  of  the  contest- 
ant that  the  notice  and  counter  notice  of  contest  and  tran- 
scripts of  the  proceedings  of  the  council  are  in  the  record 
properly.     This  requires  this  Court  to  pass  on  the  suffi- 
ciency of  the  notice  of  contest.     'J'he  objection  thereto  is 
that  it  does  not  show  that  the  contestant  was  legally  eligi- 
ble  to  the  office,  if  elected,  and,  as  this  is  a  mere  question 
as  to  thfe  number  of  votes  received  by  each  candidate,  that, 
notwith&tanding'the  contestee  received  a  less  number  of 
votes,  y6t,  so  far  as  the  notice  shows,  he  would  still  be  en- 
titled to  the  office.     Judgk  Grkkn,  in  the  case  of  Dryden  v. 
Swinbum^  15  W.  Va'.,234;  and  Judge  Snyder,  in  the  case  of 
Hahtead  v.  Rader,  27  W:  Va.,  806,  both  intimate  that  in   a 
contest  of  this  character  the  notice  should  show  that  the 
contestant,  if  successful,  is  entitled  to  the  office.     In  what 
manner,  or  to  what  extent,  neither  of  the  judges  show,  but 
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leave  it  to  be  inferred  that  the  statutory  qualifications  nec- 
essary to  entitle  the  contestant  to  hold  the  office  should  be 
explicitly  set  forth.  Turning  to  McCrary  on  Elections 
(section  431),  we  find  the  law  stated  to  be,  as  a  general 
rule,  '^that  statutes  provided  for  contesting  elections  are 
to  be  liberally  construed,  to  the  end  that  the  will  of  the 
people  in  the  choice  of  public  officers  may  not  be  defeated 
by  any  merely  formal  or  technical  objections;"  and  in  sec- 
tion 434,  '*where  the  statute  provides  that  the  election  of  a 
public  officer  may  be  contested  by  *any  candidate  or  elec- 
tor,* the  person  instituting-  such  contest  must  aver  that  he 
is  an  elector,  or  he  was  a  candidate  for  the  office  in  ques- 
tion." In  Paine  on  Elections  (section  829)  the  law  is 
stated  to  be:  '*It  is  not  necessary  to  aver  in  a  complaint 
or  notice  of  contest  that  the  relator  or  contestant  pos- 
sessed the  requisite  qualifications  for  the  office.  That  is 
to  be  presumed  until  the  contrary  is  averred  and  proved 
by  the  defendant."  People  v.  RydcTy  16  Barb.,  370.  In  6 
Am.  &  Eng,  Enc.  Law,  405,  the  law  is  said  to  be,  "The 
statement  of  contestant's  right  to  make  the  contest  should 
appear,  but  it  is  not  necessary  to  state  that  he  was  eligible 
where  the  notice  shows  he  was  a  candidate,  although  this 
might  be  required  in  an  information,"  referring  to  Led- 
betters.  Rally  b2  Mo.,  422,  and  Rounds  v.  Smarts  71  Me., 
380.  These  decisions  are  to  the  effect  that,  unless  the 
statute  so  requires,  it  is  not  necessary  for  the  notice 
to  contain  averments  of  the  contestant's  eligibility  to  the 
office. 

There  is  no  statutory  provision  directing  how  contests 
for  municipal  offices  shall  be  carried  on,  this  probably   be- 
ing left  for  the  council  of  the  municipality  to  provide   by 
ordinance.     In  the  absence  of  other  provision,  the  law  reg- 
ulating contests  for  county  and  district  offices  was  fol- 
lowed, which  is  section  1,  chapter  6,  Code  1891:     **A  per- 
son intending  to  contest  the  election  of  another  to  any 
county  or  district  office  shall,  within  ten  days  after  the  re- 
sult.of  the  election  is  declared,  give  him  notice  in  writing 
of  such  intention  and  a  list  of  the  votes  he  will  dispute, 
with  the  objections  to  each,  and  of  the  votes  rejected  for 
which  he  will  contend.     If  the  contestant  object  to  the  le- 
gality of  the  election  or  the  qualification  of  the  person  re- 
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turned  as  elected,  the  notice  shall  set  forth   the  facts  on 
which   such  objection  is    founded.     The    person    whose 
election  is  so  contested  shall  within  ten  days  after  receiv- 
ing such   notice  deliver  to  the  contestant  a  like  list  of  the 
votes  he  will  dispute,  with  his  objections  to  each,  and  of  the 
rejected  votes  for  which  he  will  contend,  and  if  he  has  any 
objection  to  the  qualification  of  the  contestant,  he  shall 
specify  in   writing  the  facts  on  which  the  objection   is 
founded."      This  statute  undoubtedly  recognizes  the  pre- 
sumption of  law  that  the  contestant,  being  a  candidate,  is 
eligible  to  the  office  for  which  he  contests,  and  throws  on 
the  contestee  the  burden  of  both  alleging  and  proving  his 
disqualification.     This  is  undoubtedly  consonant  with  rea- 
son, for  it  is  not  to  be  presumed  that  a  disqualified  person 
would  be  a  candidate  for  an  office  which  he  could  not  hold 
if  elected.     And    therefore  the  burden  is  placed  on  the 
contestee  relying  on    such    disqualification  to  allege  and 
prove  the  same,  thus  simplifying  election  contests  in   fur- 
therance of  public  interest,  and  narrowing  them   to  the 
real  question  of  importance  or  dispute  between  the  parties 
thereto.     Having  reached  the  conclusion  that  no  proper 
return  was  ever  made  to  the  writ  of  certiorari^  that  such 
return  could  not  now  be  made  so  as  to  allow  a  review  of 
the  contest  proceedings  on  its  merits  for  want  of  proper 
bills  of  exception,  and  that  the  notice  of  contest,  with    affi- 
davit   thereto,    is  sufficient  in  form    and  substance,  the 
judgment  of  the  circuit  court  must  be   reversed,  and   the 
r^r//^r/7r/ dismissed  as  improvidently  awarded. 

Reversed. 
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CHARLESTON. 

GiBNEY  ct  aL  V.  Fitzsimmons  et  aL 

Submitted  June  3,  1898— Decided  November  26,   1898. 

1.  Deed — Construction — Intent  of  Parties, 

The  leg-itimate  purpose  of  all  construction  of  instl^^^lents  in 
writing  is  to  ascertain  the  intention  of  the  party  or  parties  mak- 
ing the  same,  and,  when  this  is  determined,  effect  will  be  given 
thereto,  unless  to  do  so  will  violate  some  established  rule  of 
property,     (p.  342). 

2.  Deed — Description — Intent  of  Parties, 

Where  the  description  consists  of  several  parts,  and  some  of 
them  are  incorrect,  if  it  cati  be  ascertained  from  those  which  are 
correct  what  was  intended  to  be  conveyed,  the  incorrect  parts 
will  be  rejected,  and  the  instrument  be  made  to  take  effect, 
(p.  342). 

3.  Deed — Ambiguity — Intent  of  Parties— Subsequent  Acts . 

If  the  language  of  a  deed  is  ambiguous,  the  court,  in  order  to 
arrive  at  the  intention  of  the  parties,  may  look  at  their  subse- 
quent acts,  and  the  manner  in  which  the  thing  granted  has  been 
used  and  enjoyed  under  the  grant,     (p.  343). 

Appeal  from  Circuit  Court,  Ohio  County. 
Bill  by  Eda  Gibney  and  others  ag-ainst  James   Fitzsim- 
mons and  others.     Decree  for  complainants.     Defendants 

appeal. 

AJlrmed. 

White  &  Allen,  for  appellants. 

HowAKD  &  Handlan  and  T.  S.  Riley,  for  appellees. 

McWhorter,  Judgk: 

James    Fitzsimmons   and    Mary  Gibney  purchased  to- 
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gether  a  piece  of  real  estate  in  the  city  of  Wheeling,  under 
the  following  contract:  **WhecHng-,  Jul}'  18,  1864.  Mr. 
Fitzsimmons  and  Mrs.  Mary  Gibney  have  this  day  pur- 
chased from  Mrs.  Mary  Anne  Fitzpatrick  Powell  the 
house  and  lot  northeast  corner  of  Zane  and  Seventh 
streets,  for  the  sum  of  six  hundred  dollars,  and  on  the  fol- 
lowing* conditions,*  to  which  all  parties  subscribe:  Two 
hundred  dollars  to  be  paid  forthwith,  and  the  balance  in 
annual  sums  of  two  hundred  dollars,  with  interest  at  six 
per  cent.;  the  deed  to  be  transmitted  to  the  purchasers 
after  they  shall  have  paid  in  full.  Hiram  D.  Powell,  Mary 
A.  Powell."  The  premises  so  purchased  consisted  of  a 
a  lot  designated  as  "lot  157,"  fronting  sixty  feet  on  Zane 
street,  and  50  feet  on  Seventh  street.  Upon  the  corner 
fronting  Zane  street  was  a  double  frame  house,  thirty  feet 
wide.  At  the  time  of  the  purchase,  Mrs.  Mary  Gibney 
was  occupying  the  west  or  corner  half  of  the  house  as  a 
residence,  and  continued  to  so  occupy  it  until  1874;  and, 
w^hen  she  left  it,  she  kept  tenants  in  it,  and  collected  the 
rents,  until  her  death,  in  1392;  and,  soon  after  the  pur- 
chase, Fitzsimmons,  with  his  family,  moved  into  and  occu- 
pied the  east  half  of  the  house,  and  so  continued  to  oc- 
cupy it  until  about  the  year  1874,  when  he  built  a  brick 
house  on  the  east  half  of  the  lot,  and  moved  into  that, 
where  he  has  remained  ever  since,  and  has  continued  to 
occupy  the  east  half  of  the  said  frame  house  by  tenant, 
collecting  the  rents,  ever  since.  On  the  17th  day  of  Au- 
gust, 1866,  the  grantors,  Hiram  D.  Powell  and  Mary  A. 
Powell,  undertook  to  convey  to  said  Mary  Gibney  and 
James  Fitzsimmons,  by  two  separate  deeds,  their  respec- 
tive portions  of  said  property,  which  deeds  both  bear  date 
on  said  17th  of  August,  1866,  and  were  duly  acknowledged 
and  recorded  on  the  22d  day  of  the  same  month.  One  of 
said  deeds  conveyed  to  Mary  Gibney,  in  trust  for  her  son 
John  A.  Gibney,  "that  part  of  lot  No.  (157)  one  hundred 
and  fifty-seven  now  occupied  by  the  said  Mary  Gibney, 
party  of  the  secona  part,  and  fronting  on  Zane  street 
thirty  feet,  commencing  at  James  Fitzsimmons'  line,  and 
running  thence  westward  to  Seventh  street,  and  running 
from  Zane  street  to  Arthur  McGinness'  line  a  distance  of 
fifty  (50)  feet,  together  with  the  tenement  house  situated 
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thereon."  The  other  conveyed  to  James  Fitzsimmons,  in 
trust  for  his  wife,  Mary  Fitzsimmons,  **that  part  of  lot  No. 
one  hundred  and  fifty  seven  (157)  now  occupied  by  the 
said  James  Fitzsimmons,  party  of  the  second  part,  and 
fronting- on  Zane  street  thirty  (30)  feet,  commencing  at 
Mary  Gibney^s  line,  and  running-  thence  eastward,  and 
running-  from  Zane  street  to  Arthur  McGinness'  line,  a 
distance  of  fifty  (50)  feet,  together  with  one.half  of  tene- 
ment house  situated  thereon." 

John  A.  Gibney  died  in  the  summer  of  1891,  and  Mary 
Gibttey  in  October,  1892.  Eda  Gibney,  widow,  and  Mar- 
garet A.  Gibney,  and  other  heirs  at  law  of  John  A.  Gibney, 
deceased,  filed  their  bill  at  March  rules,  1894,  in  the  cir- 
cuit court  of  Ohio  County,  against  James  Fitzsimmons 
and  Mary  Fitzsimmons,  his  wife,  praying  that  the  court 
appoint  a  discreet  person  as  trustee  in  the  room  and  place 
of  said  Mary  Gibney,  deceased,  under  said  trust  deed,  and 
that  said  trustee,  when  so  appointed,  be  directed  to  con- 
vey the  property  to  plaintiffs,  and  that  defendant  James 
Fitzsimmons  be  held  to  account  for  the  rents  collected  by 
him  for  the  property  since  the  death  of  said  Mary  Gibney, 
and  that  he  be  directed  to  interfere  no  further  with  the 
rights  and  interests  of  plaintiffs  in  the  property,  and  that 
he  be  required  to  turn  over  the  possession  of  said  property 
to  said  trustee.  And  at  March  rules,  1895,  said  plaintiffs 
filed  their  amended  bill,  besides  the  said  James  and  Mary 
Fitzsimmons  making  all  the  heirs  at  law  of  Mary  Gibney 
parties  defendants,  containing  about  the  same  prayer  as 
the  original  bill,  and  that  the  rights  and  interests  of 
the  plaintiffs  in  the  premises,  and  of  the  said  trus- 
tee who  might  be  so  appointed,  might  be  clearly  fixed 
and  defined  by  the  court,  so  that  the  said  James  Fitzsim- 
mons might  be  deterred  and  stopped  from  further  inter- 
ference with  them  or  the  property,  and  for  general  relief. 
James  and  Mary  Fitzsimmons,  Bridget  Lantry  and  her 
husband,  Catherine  Gribben  and  her  husband,  the  adult 
defendants,  filed  their  joint  answer,  denying  the  ma* 
terial  allegations  of  the  bill;  that  Mary  Gibney,  either 
in  her  own  right  or  as  trustee  of  John  A.  Gibney,  ever 
owned  or  occupied  or  claimed  the  whole  of  the  prop- 
erty,   or  until  the  filing  of  the   bill  had  they,  or  any  one 
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claiming  under  tbem,  claimed  or  pretended  to  claim  more 
than  the  part  of  lot  157  upon  which  the  west  half  of  the  doa- 
ble house  is  situated,  and  extending  back  the  width  of  the 
west  half  of  the  double  frame  house  from  Zane  to  Seventh 
street,  along  the  east  line  of  Seventh  or  Wood  street,  fifty 
feet  to  the  McGinness  property;  and  averring  that,  at  the 
time  of  the  purchase,  each  took  possession,  Mary  Gibney 
on  the  west,  and  Fitzsimmons  on  the  east,  of  said  line; 
that  the  west  fifteen  feet,  on  the  corner,  of  which   Mary 
Gibney  took  possession,  was  more  valuable   than  the  cast 
forty-five  feet  of  said  I6t,  of  which  the  said  Fitzsimmons 
took  possession;  that,  during  all  the  time  from  the  pur- 
chase, all  the  parties,  as  well  as  Mary  Gibney  and  John  A. 
Gibney,  well  knew  and  understood  the  line  to  be  as  de- 
scribed, and  that  the  Fitzsimmonses  occupied  the  said  east 
forty-five  feet  by  right  of  their  ownership  thereof,  and 
not,  as  alleged  in  the  amended   bill,   with  the  assent  and 
permission  of  said  John  A.  Gibney  or  any  other  person, 
and  that  respondents,  had  no  knowledge  of  plaintiffs'  claim 
until  the  filing  of  the  bill;  that  from  the  time  of  the  pur- 
chase, in  1864,  until  the  present,  the  said  James  and  Mary 
Fitzsimmons  had  had  the  open,  notorious,  continuous,   un- 
interrupted, and  undisputed  possession  of  said  property 
to  said  line,  and  paid  the  taxes  thereon;  that  they  not  only 
claimed  it  under  their  deed  but  their  claim  and  right  there- 
to was  never  disputed  by  said   Mary  Gibney  or  John  A. 
Gibney,  or  any  one  claiming  under  them.     Respondents 
aver  that  in  the  deeds  from  Powell  and  wife,  of  August  17, 
1866,  there  is  a  material  mistake  in  the  description  of  the 
property  in  the  deed  to  James  Fitzsimmons,  in  that  the 
distance  call  on  Zane  street  is  thirty  feet,  while  it  should 
be  a  much  greater  distance;  that  the  mistake  is  shown  on 
the  face  of  the  deed,  as  the  deed  calls  for  the  property 
*^now  occupied  by  the  said  James  Fitzsimmons, ''  and,   in 
further  describing  the  property,  says,  **together  with  one- 
half  of  tenement  house  situated  thereon,''  clearly  showing 
that  the  one-half  of  the  tenement  house  occupied  by  said 
Pitzsimmons  was  and  still  is  on  the  part  of  said  lot  No.  157 
conveyed  to  said  James  Fitzsimmons;  that  a  like  mistake 
appears  in  the  deed  under  which  the  plaintiffs  claim;  that 
said  deed  conveys  such  part  of  lot  No.  1S7  as  was  occupied  by 
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Mary  Gibney  at  the  time  said  deed  was  made,  and  conveys 
therewith  a  frame  tenement  house  situated  thereon,  and 
calls  for  the  line  of  said  James  Fitzsimmons,  showing-  that 
it  was  the  intention,  both  implied  and  express,  in  said  deed, 
that  the  line  between  the  double  frame  houses  extended 
was  the  dividing-  line  between  the  said  properties,  and 
that  the  use  of  the  words  ''thirty  feet"  in  said  deed  was  a 
mistake  and  error  therein,  which  should  be  reformed  and 
corrected. 

Respondents  deny  that  the  property  was  conveyed  in 
trust  to  the  said  Mary  Gibney  for  her  son  John  A.  Gibney, 
and  aver  that  it  was  purchased  and  improved  by  said  Mary 
with  her  own  money,  and  that  she  used,  occupied,  and 
rented  it,  and  received  the  rents  and  profits  therefrom 
from  the  time  of  the  purchase,  in  1864,  until  the  time  of 
her  death,  in  1892;  that  said  John  A.  Gibney  never  invested 
a  dollar  in  the  property,  or  had  anything  to  do  with  it,  and 
made  no  claim  during  his  life  or  the  life  of  said  Mary  that 
said  properly  was  held  intrust  for  him,  and  that  respondents 
never  heard  of  such  claim  until  about  the  time  of  the  bring- 
ing of  this  suit;  that  the  deed  to  said  Mary  is  in  the  hand- 
writing of  said  John  A.  Gibney,  and  that  both  grantors  and 
grantee  Mary  Gibney  were  uneducated,  and  could  not  read 
writing;  **that  said  Mary  Gibney  did  not  know  during  her 
lifetime  that  the  words  *in  trust  for  John  A.  Gibney'  were 
in  said  deed;  that  no  effort  was  made  by  the  said  John  A, 
Gibney  during  his  lifetime  to  enforce  or  even  claim  any  in- 
terest in  said  property,  and  that  said  words  were  inserted 
in  said  deed  either  bv  accident  or  mistake,  or  in  fraud  of 
the  right  of  the  said  Mary  Gibney."  Respondents  aver 
that  said  property  was  owned  in  fee  by  said  Mary  Gibney, 
and  at  her  death  descended  to  her  heirs  at  law,  as  follows: 
One-fifth  to  the  plaintiffs,  one-fifth  to  respondent  Mary 
Fitzsimmons,  one-fifth  to  Bridget  Lantry,  one-fifth  to  Cath- 
erine Gribben,  and  one-fifth  to  the  husband  and  children  of 
Rose  (Gibney)  Oshe,  deceased;  and  that  said  property 
should  be  partitioned  and  divided  among  said  heirs  at  law; 
and  they  pray  for  affirmative  relief, — that  said  line  may  be 
fixed  and  established  along  the  line  between  said  double 
frame  house  extended  to  the  northern  boundary  of  the  lot; 
that  the  deed  to  Mary  Gibney  be  construed  in  the  light  of 
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these  facts  and  the  evidence  oflF ered,  and  be  held  to  be  a 
deed  in  fee,  and  that  the  said  Mary  Gibney  held  the  prop- 
erty in  fee  under  said  conveyance;  and  that  same  be  parti- 
tioned and  divided  among-  said  heirs  at  law,  or  sold,  and 
the  proceeds  divided.  Plaintiffs  filed  their  special  repli- 
cation, traversing- the  material  averments  of  the  answer. 
The  answer  of  the  infant  defendants  was  filed  by  their 
gfuardian  ad  litem. 

Depositions  were  taken  and  filed  in  the  cause.     On  the 
5th  of  June,  18%,  the  cause  was  heard,  when  the  court  as- 
certained "that  Mary  Gibney  and  James  Fitzsimmons,  on 
July  18,  1864,  purchased  a  part  of  lot  157,  oh  the  northeast 
corner  of  Zane  and  Seventh  streets,  consisting  of  60  feet 
frontage  on  Zane  street,  and  extending  back  along  Seventh 
street,  50  feet,  upon  which  was  situated  a  double   frame 
bouse;  that  under  said  purchase  Mary  Gibney  took  posses- 
sion of  the  west  half  of  said   double  frame  house  arid  the 
ground  belonging  thereto,  fronting  15  feet  on  Zane  street, 
and  extending  back  the  same  width  50  feet  along  Seventh 
street,  and  that  James  Fitzsimmons  took  possession  of  the 
east  half  of  said  double  frame  house,  and  the  balance   of 
the  ground  fronting  45  feet  on  Zane  street,  and  extending 
back  50  feet  to  the  McGinness  line,  and  that  such   posses- 
sions have  ever  since  been   undisturbed  and   continuous; 
that  on  the  17th  of  August,  1866,  Hiram  D.  Powell  and  wife 
conveyed  to  each  of  them  the  respective  parts  so  occupied 
by  deeds,  which  are  filed  in  this  cause  as  Exhibit  A  of  Eda 
Gibney's  deposition,  and  Exhibit  A  of  answer  of   James 
Fitzsimmons  and  others,  and  that  the  clause  in  each   of 
said  deeds,  'fronting  on  Zane  street  thirty  feet,'  when  con- 
strued with  the  balance  of  the  respective  deeds,   and  the 
surrounding  circumstances  at  the  time  of  the  execution  of 
the  same,  and  the  acts  of  the  parties  under  said  deeds, 
should  be  made  to  conform  to  such  occupancy;  that  the  de- 
scription of  the  property  in  the  said  deed  to  Mary  Gibney 
is  as  follows:      That  part  of  lot  No.  (157)  one  hundred  and 
fifty-seven  now  occupied  by  the  said  Mary   Gibney,  party 
of  the  second  part,  and  fronting  on  Zane  street  thirty  feet, 
commencing  at    James  Fitzsimmons'  line,    and  running 
thence  westward    to  Seventh  street,  and    running    from 
Zane  street  to  Arthur  McGinness'  line,  a  distance  of  fifty 
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feet,  together  with  the  tenement  house  situated  thereon,  it 
being  part  of  the  lot  or  parcel  of  ground  conveyed  to  Den- 
nie  Fitzpatrick  by  Jno.  Ritchie,  Craig  Ritchie,  Ellen  Ritch- 
ie, and  Mary  Anne  C.  Ritchie,  by  deed  bearing  date  the  1st 
day  of  April,  eighteen  hundred  and  thirty-seven.'    It    is 
therefore  adjudged,  ordered,  and  decreed  by   the   court 
that  the  said  deed  of  Hiram  D.  Powell  and  wife  to  the  said 
Mary  Gibney  be  reformed  and  corrected  so  that  the   de- 
scription therein   of  the  property  thereby  conveyed   will 
read  as  follows:     'That  part  of  lot  (157)  one  hundred   and 
fifty-seven  now  occupied  by  the  said  Mary  Gibney,  party 
of  the  second  part,  and  fronting  on  Zane  street  fifteen 
feet,  commencing  at  James  Fitzsimmons'  line,  and   run- 
ning thence  westward  to  Seventh  street  to  Arthur  McGin- 
ness'  line,  a  distance  of  fifty  feet,  together  with  the  tene- 
ment house  situated  thereon;  it  being  part  of  the  lot  or  par- 
cel of    ground  conveyed  to  Dennie  Fitzpatrick    by  Jno. 
Ritchie,  Craig  Ritchie,  Ellen  Ritchie,  and  Mary  Anne  C. 
Ritchie,  by  deed  bearing  date  the  first  day  of  April  (37,18 ) 
one  thousand  eight  hundred  and  thirty-seven.'     And   the 
court  is  further  of  the  opinion  that  the  said  Mary   Gibney 
died  seised  and  possessed  of  the  fee-simple  estate  in  and 
to  the  above-described  parcel  of  land,  notwithstanding  the 
provision  *in  trust  for  her  son  John  A.  Gibney,'  contained 
in  said  deed,  and  that  the  same,  upon  her  death,  descended 
to  her  heirs  at  law.     It  is  therefore  further  adjudged,  or- 
dered, and  decreed  by  the  court  that  the  relief  prayed   for 
by  the  plaintiflFs  cannot  be  granted,  viz.  *that  a  trustee  be 
appointed  in  the  room  and  instead  of  the  said  Mary  Gibney 
as  trustee  in  and  under  said  deed,  and  that  said  trustee  so 
appointed  may  be  directed  to  convey  the  said  property  to 
the  plaintiffs  by  deed.'     And  the  plaintiflFs  not  asking  or 
desiring  a  decree  against  the  defendant  James  Fitzsim- 
mons for  an  account  for  rents,  issues,  and  profits  received 
by  him  from  or  on  account  of  the  said  part  of  lot  Na   157 
fronting  on  what   was  formerly  Zane,  now  Seventeenth 
street,  fifteen  feet,  and  running  from  Seventeenth   street 
to  what  was  formerly  Arthur  McGinness'  line,  a   distance 
of  fifty  feet,  and  the  tenement  house  situated  thereon,  the 
prayer  of  the  bill  for  an  account  is  therefore  refused,   but 
without  prejudice  to  the  rights  of  the  plaintiffs  to  insti- 
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tute  any  proper  action,  suit,  or  proceeding  for  an  account; 
and,  none  of  the  defendsMits  asking  any  further  decree,  it 
is  therefore  adjudged,  ordered,  and  decreed  by  the  court 
that  the  defendants  recover  from  the  plaintiffs  their  costs 
by  them  about  their  defense  expended." 

From  this  decree  the  appellants  obtained  an  appeal  to 
this  Court,  and  assign  the  following  errors:  "(1)  That 
the  court  erred  in  changing  the  description  of  the  proper- 
ty different  from  and  inconsistent  with  the  intention  of  the 
parties,  expressed  in  the  deed  which  has  been  regularly 
executed  to  Mrs.  Mary  Gibney.  (2)  That  the  court  erred 
in  making  a  deed  by  its  decree.  (3)  That  the  court  erred 
in  wiping  out  by  its  said  decree  the  trust  contained  in  the 
said  deed  to  Mary  Gibney.  (4)  That  the  court  erred  in  its 
opinion,  as  expressed  in  the  said  decree,  that  Mary  Gib- 
ney died  seised  and  possessed  in  fee  simple  in  and  to  the 
land  conveyed  by  said  deed,  'notwithstanding  the  provis- 
ion in  trust  for  her  son  John  A.  Gibney,^  contained  in  said 
deed.  (5)  That  the  court  erred  in  deciding  that  the  said 
property,  upon  the  death  of  the  said  Mary  Gibney,  de- 
scended to  her  heirs  at  law;  that  the  court  erred  in  giving 
to  the  defendants  Fitzsimmons,  by  its  said  decree,  forty- 
five  by  fifty  feet  of  the  said  land  conveyed  by  the  two 
deeds  exhibited  with  the  pleadings  in  this  suit,  and  the 
east  fifteen  feet  of  the  house  which  was  upon  the  land  when 
it  was  purchased.  (6)  That  the  court  erred  in  deciding 
that  said  Mary  Gibney,  was  only  entitled  to  fifteen  by  fifty 
feet  of  the  ground,  and  the  west  fifteen  feet  of  the  house. 
(7)  That  the  court  erred  in  not  appointing  a  trustee 
under  the  said  deed  in  the  room  of  the  said  Mary  Gibney, 
as  prayed  for  ia  the  bill.  (8;  That  the  court  erred  in  de- 
creeing that  any  other  than  the  plaintiffs  in  the  cause  were 
entitled  to  any  interest  in  the  part  of  the  said  land  and  the 
house  which  was  conveyed  to  Mary  Gibney." 

The  circuit  court  properly  took  the  view  that  its  busi- 
ness was  in  this  cause  to  construe  the  two  deeds  dated 
August  17,  1866,  made  by  H.  Powell  and  wife  toMaryGib- 
ney  and  James  Fitzsimmons,  respectively.  1  Warv.  Vend, 
c.  13,  §  1,  says:  "It  is  a  fundamental  rule  in  the  construc- 
tion of  deeds  that  effect  must  be  given  to  the  intent  of  the 
parties  when  it  is  plainly  and  clearly  expressed,  or  can  be 
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collected  or  ascertained  from  the  instrument,  and  is  not 
repugnant  to  any  rule  or  law."     In  Hurst  v.  Hurst^  7   W. 
Va.,  289,  299,  Judge  Haymond  says:     '*\Vhen  the  language 
us3d  is  susceptible  of  more  than  one  interpretation,  it   has 
been  held  that  courts  will  look  at  the  surrounding  circum- 
stances existing  when  the  contract  was  entered  into,   the 
situation  of  the  parties,  and  the  subject-matter  of  the  in- 
strument; and  sometimes,  when  the  words  are  ambiguous, 
the  court  will  call  in  aid  the  acts  done  under  it,  as  a  clew 
to   th^   intention  of  the   parties/'     Capcrton^s  AdjnVs  v. 
Caper  ton's  Heirs,  36  W.  Va.,  479,  (15  S.  E.  257),  (Syl.  point 
l\     Also  in  French  \,Carhart,  1  N.  Y.,  9b,  it  is  held   that, 
'*if  the  language  of  a  deed  is  ambiguous,   the  court,  in 
order  to  arrive  at  the  intention  of  the  parties,  may  look  at 
their  subsequent  acts,  and  the  manner  in  which  the   thing 
granted    has    been  used  and  enjoyed   under  the  grant." 
Kinney  v.  Hooker,  65  Vt.,  333,  (26  Atl.   690):     **If  a  grant 
is  ambiguous,  the  circumstances  surrounding  ic  and  the 
situation    of .  the    parties    are    to  be  considered   in   con- 
struing it."     In    Lekndorf  V,    Cope,    122   111.,    317,   (Syl. 
point  2),  (13  N.  E.  505):     '*The  legitimate  purpose  of  all 
construction  of  instruments  in  writing  is  to  ascertain   the 
intention  of  the  party  or  parties  making  the  same,  and, 
when  this  is  determined,  effect  will   be  given  thereto  ac- 
ordingly,  unless  to  do  so  will  violate  some  established  rule 
of  property."     * 'In  cases  where  the  language  used  by  the 
parties  to  an  instrument  is   indefinite   or  ambiguous,  and 
hence  of    doubtful  construction,  the  practical   interpreta- 
tion put  upon  it  by  the   parties  themselves,  as  shown  by 
their  acts  and  conduct,  is  entitled  to  great,  if  not  control- 
ling, weight."     11  Am.  &  Eng.  Enc.  Law,  518;    District  of 
Columbia  v.  Gallaher,  124  U.  S.,  505,  (8  Sup.  Ct.  585);  Top- 
liff\.  Topliff,  122  U.  S.,  121,  (7  Sup.  Ct.  1057);  Railroad  Co, 
V.  rrimble,  10  Wall.,  3:>7;  Knick  v.  Knick,  75  Va.,   12.    In 
Johnsons,  Simpson,  36  N.  H.,  91,  at  page  94,  it  is  said: 
*' Where  the  description  consists  of   several    parts,    and 
some  of  them  are  incorrect,  if  ii  can  be  ascertained  from 
those  which  are  correct  what  was  intended  to  be  conveyed, 
the  incjrrect  parts  will  be  rejected,  and  the  iniitrr.meutbe 
made  to  lake  effect."     And  Adams  w   Alkir(\2'^   'N,  Va-, 
480:     ''Where  two  clauses  are  irreconcilably  re--,    j  lant,  \tt 
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a  deed  the  first,  and  in  a  will  the  last,  prevails."  2  Minor, 
Inst.  (4th  Ed.)  1059;  Blair  v.  Muse,  83  Va.,  238,(2  S.  E.  31.) 

The  first  part  of  the  granting  clause  in  each  deed,  de- 
scriptive of  the  property  granted,  is  to  Mary  Gibney  "that 
part  of  lot  No.  157  now  occupied  by  the  said  Mary  Gib- 
ney," and  to  James  Fitzsimmons  '*that  part  of  lot  No.  157 
now  occupied  by  the  said  James  Fitzsimmons."  The  first 
is  further  described  as  **fronting  thirty  feet  on  Zane 
street,  commencing  at  James  Fitzsimmons'  line  and  run- 
ning thence  westward  to  Seventh  street,  and  running  from 
Zane  street  to  Arthur  McGinness'  line  a  distance  of  fifty 
feet,  together  with  the  tenement  house  situated  thereon;" 
the  second  further  decribed  as  ^'fronting  thirty  feet  on 
Zane  street,  commencing  at  Mary  Gibney  *s  line,  and  run- 
ning thence  eastward,  and  running  from  Zane  street  to 
Arthur  McGinness'  line  a  distance  of  fifty  feet,  together 
with  one-half  of  tenement  house  situated  thereon."  The 
tenement  house  is  situated  on  the  corner,  and  covers  thirty 
feet  front  on  Zane  street,  all  of  which  house,  accord- 
ing to  the  literal  reading  of  the  deed  to  Mrs.  Gibney,  is 
conveyed  to  her,  and  one-half  of  which,  according  to  the 
other  deed,  is  conveyed  to  Fitzsimmons.  Both  deeds  are 
dated  the  same  day,  and  both  acknowledged  and  recorded 
on  the  same  day,  but  another  than  the  date.  The  evi- 
dence clearly  shows  that,  at  the  time  of  making  the  deeds, 
Mary  Gibney  was  in  possession  of,  and  occupied,  fifteen 
feet  fronting  on  Zane  street,  and  running  back  with  Sev- 
enth street  the  same  width  with  the  center  of  the  double 
house,  and  that  James  Fitzsimmons  was  in  possession  of, 
and  occupied,  the  residue  of  the  lot  fronting  forty-five 
feet  on  Zane  street,  and  running  back,  the  western  line, 
with  the  middle  of  the  said  double  frame  house  fifty  feet, 
to  the  McGinness  property. 

After  thoroughly  reviewing  the  evidence,  I  have  adopted 
the  following  views  of  Judge  PauU,  of  the  circuit  court,  ex- 
pressed in  his  decision  of  the  case: 

*'Now,  the  evidence  in  this  case  shows  that  lot  No.  157, 
which  is  situated  at  the  northeast  corner  of  Zane  and 
Seventh  streets,  in  the  City  of  Wheeling,  and  has  a  front- 
age of  sixty  feet  on  the  former,  and  fifty  on  the  latter, 
street,  was  purchased  by  Mary  Gibney  and  James   Fitz- 
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sitnmons,  jointly,  from  Hiram  D.  Powell  and  wife,  on  July 
18,  1864,  for  $600;  that  upon  the  payment  of  this  sum  in 
full,  one-half  thereof  being  paid  by  each  purchaser,  the 
deeds  aforesaid  were  executed;  that  at  this  time  the  east- 
ern thirty  feet  of  the  said  lot  was  vacant,  and  consisted 
largely  of  an  embankment  six  or  seven  feet  high,  but  that 
on  the  western  thirty  feet  thereof  there  was  located  a 
double  frame  dwelling  house,  the  western  half  of  which 
was  occupied  by  Mary  Gibney,  and  the  eastern  half,  in- 
cluding the  eastern  thirty  feet  of  the  lot,  by  James  F'it^ 
Simmons;  that  the  property  continued  to  be  so  occupied 
until  about  1874,  when  the  latter,  having  graded  the  east- 
ern thirty  feet  of  the  said  lot,  and  built  a  two-story  brick 
dwelling  thereon,  moved  into  the  same,  where  he  has  since 
resided,  and  the  former  moved  to  Zanesville,  Ohio,  where 
she  resided  until  1889,  when  she  returned,  and  made  her 
home  with  the  said  James,  who  was  her  son-in-law,  until 
her  death,  which  occured  in  1892;  that  the  said  James, 
from  the  time  he  moved  out  of  the  eastern  half  of  the 
double  frame  house,  in  1874,  until  the  present,  has  con- 
tinuously rented  the  same,  collected  and  appropriated  to 
his  own  use  the  rentsi,  kept  the  building  in  repair,  and  paid 
the  taxes  assessed  thereon;  and  that  his  right  so  to  do  was 
not  questioned  by  anyone  until  a  short  time  before  the 
bringing  of  this  suit.  The  evidence  also  shows  that,  at 
the  time  when  the  deeds  aforesaid  were  executed,  the  west- 
ern fifteen  feet  of  the  lot  were  worth  more  than  the  eastern 
forty-five  feet,  that,  about  the  same  time,  the  joint  pur- 
chasers of  the  lot  expended  jointly  the  sum  of  six  hundred 
and  sixty  dollars  in  repairing  and  improving  the  double 
frame  house  aforesaid;  that  the  deeds  were  written  bv 
John  A.  Gibney,  son  of  Mary  Gibney,  who  was  then  a 
school  boy,  nineteen  years  of  age;  and  that  neither  Mary 
Gibney  nor  James  Fitzsimmons  can  or  could  read  writing. 
*'The  facts  above  detailed  clearly  warrant  the  conclu- 
sion, it  seems  to  me,  that  the  parties  to  the  deeds  under 
consideration  intended  thereby  to  convey  te  Mary  Gibney 
and  James  Fitzsimmons  the  particular  parts  of  lot  No.  157 
that  they  were  occupying,  respectively,  at  the  time  when 
the  deeds  were  executed;  that  is  to  sav,  to  the  former 
the    western  fifteen  feet  and    to  the   latter   the   eastern 
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forty-five  feet  thereof.  And  this  intention  can  be  effect- 
uated without  violating-  any  rule  of  law,  as  will  be 
seen  from  an  examination  of  the  authorities  before  cited, 
by  rejecting-  all  of  the  descriptive  clauses  contained  in 
each  deed,  except  the  first,  which  desig-nates  the  property 
conveyed  as  that  *now  occupied'  by  the  g-rantee.  The  deed 
to  Mary  Gibney  for  her  interest  in  this  property  purports 
to  convey  the  same  to  her  *in  trust  for  her  son  John  A. 
Gibney.'  The  evidence,  however,  shows  that  John  A.  Gib- 
ney never  invested  one  dollar  in  the  property;  that  Mary 
never  knew  until  some  ten  years  or  more  before  the  bring-- 
ing-  of  this  suit  that  the  deed  had  been  made  in  that  form; 
that  she  then  repudiated  the  trust,  and  so  notified  her  son 
John;  that,  from  the  date  of  the  execution  of  the  deed  until 
her  death,  Mary  Gibney  was  in  possessioti  of  the  property, 
either  in  person  or  by  tenants,  as  owner,  improving-  and 
taking-  to  her  own  use  the  rents  and  profits  thereof,  and 
otherwise  exercising-  over  it  such  acts  of  ownership  as 
manifested  unequivocally  an  intention  to  ignore  and  repu- 
diate any  rig-hts  that  John  or  any  one  else  might  claim 
therein.  Under  these  circumstances,  it  must  also  be  held 
that  Mary  Gibney's  possession  of  this  property  was  from 
its  commencement,  under  the  deed  aforesaid,  adverse  to 
the  rights  of  John  Gibney.  Coocy  v.  Porter^  22  W.  Va., 
121,  127,  \2%\  Jones  \.  Lemon,  26  W.  Va.,  629;  Stillwell  v. 
Leavy.  84  Ky.,  379,  (1  S.  W.  590)." 

It  is  insisted  by  appellants  that,  by  a  fair  construction 
of  the  deed  to  Fitzsimmons,  no  part  of  the  tenement  house 
is  conveyed  to  him;  that  the  words  "together  with  one-half 
of  tenement  house  situated  thereon,"  are  parenthetical, 
and  simply  descriptive  of  what  Fitzsimmons  was  occupy- 
ing; and  that,  considering  the  two  deeds  together,  there 
could  not  possibly  be  a  more  reasonable  construction  put 
upon  it  than  that  meaning.  It  is  impossible,  it  seems  to 
to  me,  for  an  unbiased  mind  to  read  the  deed  to  Fitzsm- 
mons  and  come  to  the  conclusion  that  it  was  not  intended 
to  include  in  the  grant  the  one-half  of  the  tenement  house. 
The  grant  is  of  *'the  following  described  property:  *  *  * 
That  part  of  lot  157  now  occupied  by  the  said  James  Fitz- 
simmons, party  of  the  second  part,  and  fronting  on  Zanc 
street  thirty  feet,  commencing  at  Mary  Gibney's  line,  and 
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running  thence  eastward,  and  running*  from  Zane  street 
to  Arthur  McGinness^  line  a  distance  of  fifty  feet,  together 
with  one-half  of  tenement  house  situated  thereon."  Ap- 
pellants, for  the  purpose  of  their  construction,  take  the 
words  ''together  with  one-half  of  tenement  house  situated 
thereon"  from  their  setting,  where  they  can  only  be  con- 
strued to  mean  a  part  of  the  grant,  and  place  them  as  fol- 
lows: "That  part  of  lot  No.  157  which  (together  with  one- 
half  of  tenement  house  situated  on  said  lot)  is  now  occu- 
pied by  the  said  James  Fitzsimmons,"  etc.,  and  gravely 
ask  a  court  of  equity  to  so  construe  the  deed;  and  this,  in 
the  face  of  abundant  proof  that  at  the  time  of  the  pur- 
chase, in  1864,  the  east  thirty  feet  were  hardly  considered 
worth  anything,  and  that  the  corner  fifteen  feet,  with  the 
half  of  the  house'  occupied  by  Mary  Gibney,  were  more 
valuable  that  the  east  forty-five  feet,  including  the  half  of 
the  house. 

Appellants  contend  that  the  trust  is  express  in  favor  of 
John  A.  Gibney,  and  "that  there  is  no  rule  of  law  or  equity 
that  can  destroy  this  express  trust,  and  transfer  the  ben- 
eficial ownership  from  the  son  to  the  mother,  and  there  is 
no  statute  of  limitation  that  can  aid  the  appellees,*'  and 
cite  Lockhard  v.  Beckley^  10  W.  Va.,  87,  in  support  of 
the  first  proposition,  and  Gapen  v.  Gapen^  41  W.  Va.,  422, 
(23  S.  E.  579),  in  support  of  the  latter.  In  the  last-men- 
tioned case  (point  3  of  syllabus)  it  is  held  that  "no  statute 
of  limitations  runs  against  an  express  trust,  nor  does 
lapse  of  time  avail,  until  the  duties  are  ended  or  the  trust 
disavowed."  In  the  case  at  bar,  when  the  fact  first  came 
to  the  notice  of  the  trustee,  she  was  very  indignant,  dis- 
avowed the  trust  in  the  most  emphatic  terms,  and  always 
claimed  and  enjoyed  the  property  as  her  own  as  long  as 
she  lived,  and,  when  not  occupying  it  as  a  residence,  col" 
lected  and  enjoyed  the  rents  and  profits. 

For  the  reasons  herein  stated,  I  find  no  error  in  the  de- 
cree of  the  circuit  court,  and  it  is  affirmed. 

Affirmed. 
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48    4fig 

Submitted  June  6,  1898— Decided  November  26,  1898. 

1.  Bill  in  Equity — Demurrer — Stale  Demand — Dismissal. 

**The  defenses  of  the  statute  of  limitations  and  laches  and 
stale  demand"  being-  proper  grounds  for  demurrer,  a  bill  setting- 
up  a  stale  demand,  without  alleging  any  reasonable  excuse  for 
delay  in  the  assertion  thereof,  should  be  dismissed  for  want  of 

equity,  unless  properly  amended,     (p.  348). 

« 

2.  Presumption  OF  Payment- -Z.fl/5^  of  Time — Bill  in  Equity — 
Stale  Demand. 

Where  the  presumption  of  payment  arises  by  reason  of  the 
lapse  of  twenty  years*  time,  a  bill  seeking-  enforcement  of  such 
stale  demand  must  set  up  facts  and  circumstances  sufficient  to 
rebut  such  presumption,  or  it  will  be  demurrable.  Jackson  v- 
Hull,  21  W.  Va.,  601.     (p.  348). 

Appeal  from  Circuit  Court,  Harrison  County. 

Suit  by  Lemuel  D.  Jarvis  against  Jesse  V.  Martin's  ad- 
ministrator and  others.  Judgment  for  plaintiff.  Defend- 
ants appeal. 

Reversed. 

Clifford  &  SPEKKY,^for  appellants. 
John  Bassel,  for  appellee. 

Dent,  Judge: 

L.  D.  Jarvis  filed  a  bill  in  chancery  against  Jesse  V. 
Martin  and  others  in  the  circuit  court  of  Harrrison  Coun- 
ty, at  April  rules,  1894,  seeking  to  enforce  a  vendor's  lien 
retained  in  a  certain  deed  executed  by  Edwin  Maxwell  and 
Burton  Despard,  trustees,  to  Jesse  V.  Martin,  bearing  date 
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the  4th  day  of  March,  1871.  Before  appearance  therein, 
Jesse  V.  Martin  died,  and  the  suit  was  revived  ag-ainst  his 
administrator  and  his  devisees,  some  of  whom  were  infants. 
By  the  final  order  it  appears  that  Hugh  Martin,  a  party  in 
his  own  right  as  administrator,  and  Ettie  Martin,  the  only 
other  adult  devisee,  demurred  to  the  bill,  and  their  de- 
murrer was  overruled.  They  also  filed  a  joint  answer,  re- 
lying on  the  statute  of  limitations,  laches,  and  presumption 
of  payment  by  reason  of  the  lapse  of  upward  of  twenty 
years'  time.  The  note  given  for  the  purchase  money  had 
long  been  barred,  and  twenty-three  years  had  elapsed  from 
the  date  of  the  deed  until  suit  was  brought.  This  all  ap- 
pears on  the  face  of  the  bill,  and  there  is  no  reason  or  ex- 
cuse alleged  why  the  suit  was  not  sooner  instituted.  In 
the  case  of  Thompson  v.  Iron  Co.,  41  W.  Va.,  574,  (23  S.  E. 
795,  Syl.  point  5),  this  Court  held  the  settled  law  of  this 
State  to  be  that  *'the  defenses  of  the  statute  of  lim- 
itations and  laches  and  stale  demand  may  be  made  by  de- 
murrer." Such  being  the  case,  it  devolves  upon  the  plain- 
tiff who  seeks  the  enforcement  of  a  stale  demand  to  allege 
such  facts  as  will  entitle  him  to  the  aid  of  a  court  of  equity; 
otherwise,  relief  will  be  denied  him.  His  claim,  having 
been  rendered  inequitable  by  lapse  of  time,  will  be  re- 
garded as  no  claim  at  all,  in  the  absence  of  reasonable  ex- 
cuse for  the  nonassertion  thereof.  Jackson  v.  Hull,  21  W. 
Va.  601. 

For  the  foregoing  reasons,  the  decree  is  reversed,  and 
the  demurrer  of  Hugh  M.  Martin  and  Ettie  Martin  is  sus- 
tained, and  the  cause  is  remanded,  with  leave  to  the  plain- 
tiff to  amend  his  bill  if  he  desires  to  do  so;  otherwise  to  be 
dismissed. 

Reversed, 


i 
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CHARLESTON. 

Kylk  et  aL  v,  Wagner  el  aL 

Submitted  September  13,1898— Decided  November  26,1898. 

1.  Corporations — Board  of  Directors — Assignment  for  Benefit  of 

Creditors — Stockholders, 

The  directors  of  a  corporation  in  this  State  have  no  power  to  di- 
rect the,  assignment  of  the  entire  property  owned  by  such  corpora- 
tion to  a  trustee  for  the  payment  of  its  creditors,  without  the  con- 
sent of  the  stockholders,     (p   353). 

2.  Corporations — Suits  Against  Officers  —Parties. 

Where  suit  in  equity  is  brought  by  certain  stockholders  agfainst 
the  directors,  and  such  directors,  the  president  and  all  the  stock- 
holders are  before  the  court,  it  is  unnecessary  to  make  the  corpo- 
ration a  party  by  name,  the  object  of  the  suit  being  to  protect  the 
interest  of  the  stockholders  from  the  unauthorized  acts  of  the  di- 
rectors,    (p.  351). 

Appeal  from  Circuit  Court,  Ohio  County. 

Bill  by  Robert  W.  Kyle  and  others  against  Edward 
Wag-ner  and  others.  Decree  for  defendants,  and  plaintiffs 
appeal. 

Reversed, 

John  J.  Coniff,  for  appellants. 

T.  S.  Riley,  and  Howard  &  Handlan,  for  appellees. 

English,  Judge  : 

On  the  10th  day  of  January,  1898,  the  Wood  Bros.  Plan- 
ing-Mill  Company,  a  corporation  duly  incorporated  and  or- 
g^anized  under  the  laws  of  the  State  of  West  Virginia,  by 
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that  he  would  not  complete  one,  and  was  attempting  to  sell 
the  contract  for  erecting*  two  dwelling  houses,  all  of  which 
possession  and  control  was  to  the  exclusion  of  the  stock- 
holders, and,  if  not  restrained,  he  would  dispose  of  and  sell 
all  of  said  corporation's  property.  It  is  perceived  that  the 
acts  complained  of  amount  to  an  entire  winding  up  of  the 
affairs  of  said  corporation,  without  consultation  with  or 
consent  of  the  stockholders,  which  would  surely  be  re- 
garded as  irreparable  injury  if  the  stockholders  desired  to 
continue  business;  and  we  do  not  consider  this  ground  of 
demurrer  well  taken. 

The  injunction  in  this  case  was  awarded  upon  the  further 
ground  that  the  assignment  was  directed  at  an  illegal  meet- 
ing by  the  directors,  when  one  of  their  number  was  absent, 
and  had  no  notice  of  the  meeting;  and,  although  it  appears 
that  their  action  was  ratified  by  a  subsequent  directors 
meeting,  the  question  is  whether,  if  the  first  meetings  of 
directors  had  been  legal  and  proper  in  all  respects,  said  di- 
rectors had  the  power,  under  the  laws  of  this  State,  to  di- 
rect the  assignment  of  the  entire  property  of  their  corpor- 
ation. I  ara,aware  that  it  has  been  held  in  some  states  that 
a  board  of  directors  has  a  right  to  direct  a  general  assign- 
ment for  the  benefit  of  creditors.  1  Mor.  Priv.Corp.,  §  513, 
says:  "Upon  the  same  principle,  it  has  been  held  that  the 
directors  of  a  corporation  have  no  implied  authority  to  wind 
up  the  company,  or  to  sell  any  property  which  is  necessary 
in  order  to  carry  on  its  business.  Directors  are  merely 
agents,  and  they  are  appointed  for  the  purpose  of  manag- 
ing the  business  in  which  the  shareholders  have  agreed  to 
unite.  The  value  of  this  business  as  a  commercial  specu- 
lation, and  the  advisability  of  continuing  it,  are  matters 
which  concern  those  who  have  embarked  in  it,  and  not  their 
managing  agents.  But  it  is  the  duty  of  a  corporation  to 
pay  its  debts;  and  they  are  justified  in  using  the  corporate 
assets  for  this  purpose,  although  the  company  be  thereby 
disabled  from  carrying  on  its  business,  provided  they  act 
in  good  faith,  with  due  regard  to  the  interests  of  all  share- 
holders. It  has  been  held  that  the  directors  of  an  insolvent 
corporation  may  convey  the  whole  of  its  assets  to  a  trustee 
for  the  payment  of  creditors,'' — citing  numerous  authori- 
ties.    Thompson,  in  his  Commentaries  on  the  Law  of  Cor- 
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porations  (volume  3,  §  3986), says:  *'There  is  much  author- 
ity for  the  view  that  the  directors  of  an  insolvent  corpora- 
tion may,  without  the  consent  of  the  stockholders,  make  an 
assig-nment  in  good  faith  of  all  its  assets  to  a  trustee  for 
the  payment  of  its  creditors,  though,  as  the  exercise  of 
this  power  generally  has  the  effect  of  putting  an  end  to 
the  corporation,  its  existence  is  denied  by  some  courts. 
And,  clearly,  the  directors  have  no  such  power  where  the 
g-overning  statute  prescribes  a  different  mode  of  winding 
up  the  affairs  of  the  corporation  and  liquidating  its  debts. 
The  statutory  mode  is  exclusive.  The  reason  is  that  the 
statute  forms  a  part  of  the  security  to  the  public,  and  one 
of  the  conditions  upon  which  corporations  subject  thereto 
take  their  chartered  powers.''  In  this  State  we  have  a 
statute  (sections  56  and  57,  chapter  53,  Code  1891)  which 
provides  for  the  voluntary  dissolution  of  a  corporation  by 
the  action  of  the  stockholders;  and  as  these  sections  pro- 
vide a  different  mode  of  winding  up  the  affairs  of  the  cor- 
poration from  that  of  an  assignment  of  its  property,  by  di- 
rection of  the  directors,  we  hold  that  the  directors  in  this 
case,  even  if  their  meeting  had  been  properly  called  and 
held,  had  no  authority  to  direct  the  assignment  of  the  en- 
tire property  of  said  corporation  without  the  consent  of 
the  stockholders.  My  conclusion  therefore  is  that  the 
court  erred  in  dissolving  the  injunction  awarded  in  this 
cause.  The  decree  complained  of  is  therefore  reversed, 
with  costs,  and  the  cause  remanded. 

Reversed, 
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that  he  would  not  complete  one,  and  was  attempting  to  sell 
the  contract  for  erecting  two  dwelling  houses,  all  of  which 
possession  and  control  was  to  the  exclusion  of  the  stock- 
holders, and,  if  not  restrained,  he  would  dispose  of  and  sell 
all  of  said  corporation's  property.  It  is  perceived  that  the 
acts  complained  of  amount  to  an  entire  winding  up  of  the 
afFairs  of  said  corporation,  without  consultation  with  or 
consent  of  the  stockholders,  which  would  surely  be  re- 
garded as  irreparable  injury  if  the  stockholders  desired  to 
continue  business;  and  we  do  not  consider  this  ground  of 
demurrer  well  taken. 

The  injunction  in  this  case  was  awarded  upon  the  further 
ground  that  the  assignment  was  directed  at  an  illegal  meet- 
ing by  the  directors,  when  one  of  their  number  was  absent, 
and  had  no  notice  of  the  meeting;  and,  although  it  appears 
that  their  action  was  ratified  by  a  subsequent  directors 
meeting,  the  question  is  whether,  if  the  first  meeting  of 
directors  had  been  legal  and  proper  in  all  respects,  said  di- 
rectors had  the  power,  under  the  laws  of  this  State,  to  di- 
rect the  assignment  of  the  entire  property  of  their  corpor- 
ation. I  am.aware  that  it  has  been  held  in  some  states  that 
a  board  of  directors  has  a  right  to  direct  a  general  assign- 
ment for  the  benefit  of  creditors.  1  Mor.  Priv.  Corp.,  §513, 
says:  **Upon  the  same  principle,  it  has  been  held  that  the 
directors  of  a  corporation  have  no  implied  authority  to  wind 
up  the  company,  or  to  sell  any  property  which  is  necessary 
in  order  to  carry  on  its  business.  Directors  are  merely 
agents,  and  they  are  appointed  for  the  purpose  of  manag- 
ing the  business  in  which  the  shareholders  have  agreed  to 
unite.  The  value  of  this  business  as  a  commercial  specu- 
lation, and  the  advisability  of  continuing  it,  are  matters 
which  concern  those  who  have  embarked  in  it,  and  not  their 
managing  agents.  But  it  is  the  duty  of  a  corporation  to 
pay  its  debts;  and  they  are  justified  in  using  the  corporate 
assets  for  this  purpose,  although  the  company  be  thereby 
disabled  from  carrying  on  its  business,  provided  they  act 
in  good  faith,  with  due  regard  to  the  interests  of  all  share- 
holders. It  has  been  held  that  the  directors  of  an  insolvent 
corporation  may  convey  the  whole  of  its  assets  to  a  trustee 
for  the  payment  of  creditors," — citing  numerous  authori- 
ties.    Thompson,  in  his  Commentaries  on  the  Law  of  Cor- 
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porations  (volume  3,  §  3986), says:  **There  is  much  author- 
ity for  the  view  that  the  directors  of  an  insolvent  corpora- 
tion may,  without  the  consent  of  the  stockholders,  make  an 
assig'nment  in  g-ood  faith  of  all  its  assets  to  a  trustee  for 
the  payment  of  its  creditors,  though,  as  the  exercise  of 
this  power  generally  has  the  effect  of  putting  an  end  to 
the  corporation,  its  existence  is  denied  by  some  courts. 
And,  clearly,  the  directors  have  no  such  power  where  the 
g-overning  statute  prescribes  a  different  mode  of  winding 
up  the  affairs  of  the  corporation  and  liquidating'  its  debts. 
The  statutory  mode  is  exclusive.  The  reason  is  that  the 
statute  forms  a  part  of  the  security  to  the  public,  and  one 
of  the  conditions  upon  which  corporations  subject  thereto 
take  their  chartered  powers."  In  this  State  we  have  a 
statute  (sections  56  and  57,  chapter  53,  Code  1891)  which 
provides  for  the  voluntary  dissolution  of  a  corporation  by 
the  action  of  the  stockholders;  and  as  these  sections  pro- 
vide a  different  mode  of  winding-  up  the  affairs  of  the  cor- 
poration from  that  of  an  assignment  of  its  property,  by  di- 
rection of  the  directors,  we  hold  that  the  directors  in  this 
case,  even  if  their  meeting*  had  been  properly  called  and 
held,  had  no  authority  to  direct  the  assignment  of  the  en- 
tire property  of  said  corporation  without  the  consent  of 
the  stockholders.  My  conclusion  therefore  is  that  the 
court  erred  in  dissolving"  the  injunction  awarded  in  this 
cause.  The  decree  complained  of  is  therefore  reversed, 
with  costs,  and  the  cause  remanded. 

Reversed, 
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CHARLESTON. 

O'Connor  v,  O'Connor  ct  al, 
(Brannon,  Prrsfdent,  dissenting,) 
Submitted  June  8,  1898— Decided  November  26,  1898. 


Fraudulent    Convryancr — Deed — Possession   of    Deed — False 
Pretense — Fraud, 

'  P.  executed  an  absolute  deed  for  his  land  to  J.  P..  in  consid- 
eration of  one  thousand  nine  hundred  dolUirs  c<ish,  dated  June  1, 
1893;  and  J.  P.,  not  being- ready  at  the  time  said  deed  was  exe- 
cuted to  pay  the  cash,  obtained  possession  of  the  deed  on  pre- 
tense that  he  wished  to  take  it  to  a  neig-h boring  town  to  show  it 
to  a  man,  and  at  the  same  time  executed  a  writing,  and  deliv- 
ered it  to  P.,  reciting  the  purchase  of  the  land  for  one  thousand 
nine  hundred  dollars,  and  the  execution  of  the  deed,  and  ag-ree- 
ing  that,  if  the  sum  of  one  thousand  nine  hundred  dollars  was 
not  paid  to  P.  in  three  days,  then  the  deed  should  be  null  and 
void,  but,  if  the  said  money  was  paid  as  aforesaid,  the  deed  was 
to  be  of  full  effect.  J.  P.  obtained  |X)ssession  of  said  writing, 
and,  without  authority  of  P.,  changed  it  so  to  read  *'June  15th," 
instead  of  **June  3d,*'  and,  on  the  same  day  on  which  said  deed 
was  executed,  conveyed  said  land  to  ().  C.  W.,  both  of  which 
deeds  were  placed  on  record,  but  no  part  of  the  purchase  money 
was  ever  paid.  Said  deed  was  fraudulent  and  void  as  to  P. 
(p.  368). 

Prndente  Lite  Purchaser — Fraudulent  Conveyance — Equities. 
On  the  15th  day  of  Aug-ust,  1893,  «i  suit  in  equity  was  insti- 
tuted to  set  aside  said  deed  as  fr.iudulent  and  void  .by  P.,  mak- 
ing J.  P.  and  O.  C.  W.  parties  defendant.  After  process  in  said 
suit  had  been  served,  but  before  the  bill  had  been  filed,  O.  C.  W. 
executed  a  deed  for  said  land  to  the  R.  C.  C.  &  C.  Co.  Said 
company  thereby  became  a  pendente  lite  purcha<*er,  Jind  took  said 
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land  subject  to  the  equities  in  litif^ation  in    said    biU»    and    was 
bound  to  abide  by  its  result,     (pp.  360-364). 

3.     Power  ok  Attorney — Construction. 

On  the  23d  day  of  June.  1893,  P.  entered  into  an  executory 
contract  with  L.  H.  K.,  by  which  he  iigreed  to  sell  him  said 
tract  of  land  upon  the  terms  and  for  the  consideration  therein  set 
forth,  and  on  the  same  day  executed  to  L.  H.  K.  a  power  of  at- 
torney, wherein  he  recited  the  f<icts  in  refi"«ird  to  his  sale  to  J. 
P.,  his  fraudulent  conduct  and  f«ailure  to  pay  the  purchase  mon- 
ey, and  also  as  to  the  sale  to  L.  H.  K.  and  authorized  L.  H.  K. 
to  institute  and  prosecute  to  final  hearing"  a  proper  suit  in  equity 
in  his  name,  or  in  the  name  of  L.  H.  K.,  as  it  mig'ht  appear 
proper,  for  the  purix>se  of  setting-  aside  and  annulling"  said  deeil 
of  conveyance  to  J.  P.,  the  deed  to  O.  C.  W.,  and  any  other  con- 
tracts that  mig'ht  have  been  made  in  reference  to  said  tract  of 
land;  authorizing"  said  L.  H.  K.,  to  settle  any  and  all  m;ittors  of 
difference  between  him  (P.)  and  J.  P.  (it  appearing  thcit  there 
were  several  matters  of  account  existing  between  P.  and  J.  P.) 
and  to  attend  to  all  business  affairs  of  his  generally.  Subse- 
quently J.  P.  paid  to  L.  H.  K.  one  thou.sand  dollars  of  the  orig- 
inal purch«ise  money  for  said  land,  which  P.  declined  tj  receive, 
and  shortly  afterwards  brought  suit  to  set  aside  his  deed  to  J. 
P.  as  fraudulent  and  void.  Held^  that  in  the  circumstances  of 
the  case,  and  in  view  of  the  facts  set  forth  on  the  face  of  said 
power  of  attorney,  it  was  not  the  intention  of  P.  to  authorize  L. 
H.  K.  to  receive  and  collect  said  purchase  money  from  J.  P., 
and  its  reception  bj'  L.  H.  K.  did  not  ratify  and  confirm  the  sale 
to  J.  P.,  or  waive  the  effect  of  the  fraud,     (p,  367). 

ON  REHEARING. 

Ad  m  I NISTR  ATORS  —Appeal — Ft  a  udulcnt    Conveyance — Pendente    A  He 
Purchaser, 

An  administrator  with  the  will  annexed  of  a  decedent  who  is 
indebted  at  the  time  of  his  dctith,  and  who  leaves  nothing  with 
which  to  satisfy  the  same  except  a  tract  of  land  which  has  been 
obtained  from  him  by  fraud,  to  set  aside  which  fraudulent  con- 
veyance from  him  a  suit  had  been  instituted  by  such  decedent, 
and  determined  adversely  to  him  in  the  circuit  court,  has  the 
rig"ht  to  prosecute  an  appeal  from  said  decree,  holding  that  a 
purchaser  from  said  fraudulent  grantee,  indirectly,  during  the 
pendency  of  such  litigation,  was  an  innocent  purchaser,  and  en- 
titled to  hold  the  property,     (p.  372). 

Appeal  from  Circuit  Court,  Randolph  County. 

Suit  by  Patrick  O'Connor  ag-ainst  J.  P.  O'Connor,  the 
Roaring"  Creek  Coal  &  Coke  Company  and  others,  to  set 
aside  conveyances  of  land  as  fraudulent.    From  a  decree  in 
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favor  of  the  coal  and  coke  company,  John  L.  Hechmcr, 
plaintiff's  administrator  c.  t.  a.,  appeals. 

Reversed, 

Samuel  V.  Woods  and  J.  A.  Bknt,  for  appellant. 
E.    D.    Talbott,    Brown  Jackson  &  Knight,   C.    F. 
Teter,  and  Fred  O.  Blue,  for  appellees. 

English,  Judge: 

This  was  a  suit  in  equity  broug^ht  in  the  circuit  court  of 
Randolph  County  by  Patrick  O'Connor  ag^ainst  J.  P. 
O'Connor  and  O.  C.  Womelsdorff,  which  litigation  g-rew 
out  of  the  following  state  of  facts:  On  the  11th  day  of 
May,  1893,  Patrick  O'Connor,  who  was  then  about  ninetv 
years  of  age,  entered  into  an  executorial  contract  with  his 
nephew  J.  P.  O'Connor  for  the  sale  of  two  hundred  and 
five  acres  of  land,  which  was  the  whole  estate  of  said  Pat- 
rick O'Connor,  situated  in  Randolph  County,  in  the  Roar- 
ing Creek  coal  field,  at  the  price  of  one  thousand  eight 
hundred  dollars,  one-half  of  which  was  to  be  paid  when  the 
land  was  run  out  and  the  records  examined,  and  the  resi- 
due in  two  installments,  payable  in  three  months  and  six 
months  from  the  date  of  the  deed;  stating  that  five  dollars 
was  paid,  and  the  residue  of  said  half  was  to  be  paid  when 
said  Patrick  fulfilled  his  part  of  the  contract.  This  paper 
does  not  appear  to  have  been  acted  upon  by  either  party. 
On  the  1st  of  June,  1893,  the  plaintiff  executed  to  J.  P. 
O'Connor  a  deed  for  this  land,  absolute  upon  its  face,  in 
consideration  of  one  thousand  nine  hundred  dollars  recited 
in  the  deed  as  in  hand  paid,  but  not  in  fact  paid  at  all, 
which  deed  was  acknowledged  before  the  notary  who 
wrote  it  on  that  dav.  On  the  same  day,  and  at  the  same 
time,  said  J.  P.  O'Connor  delivered  to  the  plaintiff  a  writ- 
ten memorandum  signed  by  him,  reciting  the  execution  of 
the  deed,  stating  that  it  recited  the  payment  of  the  pur- 
chase money,  and  agreeing  that,  unless  said  John  P. 
O'Connor  brought  and  delivered  to  the  plaintifiF  the  said 
one  thousand  nine  hundred  dollars  by  the  3d  day  of  June 
following,  then  the  deed  was  to  be  null  and  void.  While  this 
memorandum  dated  June  1,  1893,  was  in  possession  of  the 
plaintiff,  andafter  the  time  in  which  John  P.  O'Connor  was 
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to  pay  the  one  thousaad  nine  hundred  dollars  in  order  to 
have  title  to  said  land,  he  obtained  possession  of  said  paper 
from  the  plaintiff,  representing  that  he  wished  to  examine 
the  same,  and  wrote  over  the  fio^-ure  "3"  the  fig-ure  '45," 
thereby  extending  the  time  in  which  he  might  make 
the  said  payment.  This  change  is  admitted,  but  the  de- 
fendant denies  that  it  was  made  without  authority.  On 
the  same  day  John  P.  O'Connor  executed  a  deed  for  this 
land,  conveying  the  same  to  O.  C.  Womelsdorff,  at  the 
stated  price  of  twenty-five  dollars  an  acre  (the  real  price 
being  fifteen  dollars),  of  which  three  thousand  five  hundred 
and  eighty-seven  dollars  and  fifty  cents  was  recited  as  paid 
in  hand,  and  the  receipt  thereof  acknowledged,  seven  hun- 
dred and  sixty-eight  dollars  and  seventy-five  cents  was  to 
be  paid  in  three  months,  and  the  like  sum  on  the  1st  of 
December,  1893,  and  a  vendor's  lien  was  retained  to  secure 
the  deferred  payments.  But  O.  C.  Womelsdorff,  the 
grantee  therein,  was  not  present,  and  never  saw  the  deed, 
nor  agreed  to  the  terms  thereof,  unless  the  allegations  of 
the  deed  be  true,  until  more  than  ten  days  thereafter, 
when  the  deed  was  recorded.  This  deed  was  acknowl- 
edged by  O'Connor  and  his  wife  on  June  2,  1893.  These 
deeds  were  both  recorded  in  Randolph  County  on  the  10th 
day  of  June,  1893,  on  motion  of  John  P.  O'Connor,  who 
states  that  the  consideration  of  this  deed  was  fixed  at 
twenty-five  dollars  an  acre,  instead  of  fifteen  dollars,  be- 
cause said  Womelsdorff  requested  it  to  be  done.  On  June 
23d  Patrick  O'Connor  made  to  L.  H.  Keenan  an  executory 
contract  under  seal,  and  acknowledged  it,  agreeing  to  sell 
him  this  land  at  ten  dollars  an  acre;  one  thousand  dollars 
to  be  paid  when  the  deed  was  delivered,  and  the  residue  in 
one  year.  This  paper  was  recorded  on  the  24th  day  of 
June.  On  the  same  day  Patrick  O'Connor  executed  to 
said  Keenan  a  power  of  attorney,  reciting  the  execution  of 
the  deed  to  John  P.  O'Connor  on  the  1st  day  of  June,  1893, 
conveying  the  two  hundred  and  five  acres  of  land  at  the 
price  of  one  thousand  nine  hundred  dollars  cash,  the  re- 
ceipt of  which  was  thereby  acknowledged  as  paid;  and  re- 
citing that  he  had  taken  from  John  P.  O'Connor  a  writing, 
signed  by  him,  showing  that  if  the  said  purchase  money 
was  not  paid  by  June  3,  1893,  the  deed  was  to  be  null  and 
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void,  and  that  the  said  purchase  money  had  never  been 
paid,  and  that,  contrary  to  agreement,  the  said  deed  had 
been  placed  on  record  in  the  clerk's  oflBce  of  Randolph 
County;  and  reciting  that  he  was  informed  that  John  P. 
O'Connor  had  sold  said  land  to  O.  C.  Womelsdorff;  and 
stating  further  that  by  memorandum  in  writing  dated 
June  23,  1893,  the  plaintiff  had  sold  said  land  to  L.  H. 
Kecnan,  and  that  he  was  entitled  to  have  the  same  con- 
veyed to  him  free  from  the  claims  of  John  P.  O'Connor 
and  said  Womelsdorff;  and  authorizing  said  Keenan  to  in- 
stitute any  proper  suit  for  the  purpose  of  setting  aside  and 
anuUing  the  deeds  to  John  P.  O'Connor  and  to  said  Wom- 
elsdorff, and  any  other  contracts  that  might  have  been 
made  in  relation  to  said  land,  except  the  one  to  Keenan; 
and  stating  that  Keenan  was  authorized  to  settle  any  and 
all  matters  of  difference  between  the  plaintiff  and  said 
John  P.  O'Connor  and  to  attend  to  all  his  business  affairs 
generally, — which  paper  was  recorded  on  26th  day  of  June, 
1893.  Aboutthellthdayof  July,  1893,  said  John  P.  O'Connor 
paid  Keenan  one  thousand  dollars  of  the  said  one  thousand 
nine  hundred  dollars,  which  he  still  has;  the  plaintiff  re- 
fusing to  receive  it,  or  to  ratify  the  action  of  Keenan  in  re- 
spect thereto.  The  bill  in  this  case  charges  a  combination 
and  conspiracy  between  the  defendants  to  cheat  and  de- 
fraud the  plaintiff  out  of  the  title  and  ownership  of  his  land, 
and  prays  that  their  deeds  may  be  set  aside  as  fraudulent 
and  void,  and  for  general  relief.  On  the  1st  day  of  Sep- 
tember, 1893,  after  the  writ  had  been  served  upon  the  said 
defendants,  but  before  the  bill  was  filed,  O.  C.  Womels- 
dorff conveyed  this  land,  by  deed  of  that  date,  to  the  Roar- 
ing Creek  Coal  &  Coke  Company,  a  corporation,  which  as- 
sumed the  unpaid  purchase  money,  which  deed  was  re- 
corded September  9,  1893.  At  the  January  rules  1894, 
they  filed  an  amended  bill  against  the  same  defendants, 
together  with  said  coal  and  coke  company,  to  set  aside 
its  said  deed  as  void,  and  for  general  relief.  On  the  14th 
of  May,  1895,  the  cause  was  heard  and  a  decree  rendered 
holding  the  deed  of  John  P.  O'Connor  fraudulent  and  void 
as  to  the  plaintiff,  but  holding  that  the  Roaring  Creek  Coal 
&  Coke  Company  was  an  innocent  purchaser  without  no- 
tice, and  tliut  the  plaintiff,  as  against  that  company,  was 
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not  entitled  to  have  his  deed  to  John  P.  O'Connor,  and 
John  P.  O'Connor's  deed  to  Womelsdorflf,  and  Womels- 
dorff's  deed  to  said  company,  set  aside,  or  the  title  re- 
stored to  him  but  that  the  said  company  was  entitled  to 
have  the  title  confirmed  to  it;  and  further  holding  that  by 
reason  of  the  fraud  of  John  P.  O'Connor,  of  which  the 
court  found  him  gfuilty,  he  was  entitled  to  reap  no  benefit 
or  pecuniary  profit  by  reason  of  his  sale  to  Womelsdorfi", 
but  that  the  plaintiff  was  entitled  to  the  full  benefit  thereof, 
and  that  of  the  one  thousand  five  hundred  and  thirty-seven 
dollars  and  fifty  cents  actually  paid  to  John  P.  O'Connor 
by  Womelsdorflf,  one  thousand  dollars  of  which  went  to 
Keenan,  he  should  account  to  the  plaintiff  for  five  hundred 
and  ninety-nine  dollars  and  thirty-one  cents,  the  amount 
thereof,  and  the  plaintiff  should  have  the  privilege  of  a  set- 
tlement with  said  Keenan  for  the  one  thousand  dollars  paid 
by  John  P.  O'Conner  to  Keenan;  and  ordering  Womels- 
dorff  to  pay  the  residue,  one  thousand  five  hundred  and 
thirty-seven  dollars  and  fifty  cents,  with  interest  from 
June  1,  1893,  to  the  plaintiff, — holding  that  the  actual  price 
Womelsdorff  paid  for  the  land  was  fifteen  dollars  an  acre. 
This  decree  further  provided  that,  upon  the  payment  of 
this  money  by  Womelsdorff,  his  vendee  should  have  the 
land  discharged  from  the  vendor's  lien,  but,  if  default  was 
made,  the  land  was  directed  to  be  sold  in  the  manner 
therein  prescribed;  and  from  this  decree  the  plaintiff  ap- 
plied for  and  obtained  this  appeal. 

The  first  assignment  of  error  relied  upon  by  the  appel- 
lant is  claimed  to  be  in  the  action  of  the  circuit  court  hold- 
ing that  the  deed  executed  by  said  Patrick  O'Connor  to 
John  P.  O'Connor  on  the  1st  day  of  June,  1893,  was  fraud- 
ulent and  void  as  to  said  Patrick  O'Connor,  but  that  the 
Koaring  Creek  Coal  &  Coke  Company  was  an  innocent  pur- 
chaser of  the  said  land,  without  notice  of  such  fraud,  be- 
cause the  said  coke  company  was  di pendenle  Itle  pur chsLSQV, 
and  was  not  entitled  to  any  notice  of  the  pendency  of  this 
suit,  under  section  13  of  chapter  139  of  the  Code,  because 
this  was  not  a  suit  or  proceeding  **to  subject  real  estate  to 
the  payment  of  any  debt  or  liability,"  within  the  meaning 
of  that  section,  and  because  the  contract  and  power  of  at- 
torney between  Patrick  O'Connor  and  L.  H.  Keenan  were 
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recorded,  in  which  Patrick  O'Connor  expressly  repudiated 
this  sale  and  the  sale  to  O.  C.  Womelsdorff,  and  directed 
the  institution  of  proper  suits  to  vacate  the  same. 

In  considering"  this  assignment  of  error,  let  us  first  look 
to  the  question  raised  by  the  fact  that  the  Roaring-  Creek 
Coal  &  Coke  Company  purchased  this  land  from  Womels- 
dorff on  the  1st  of  September,  1893,  after  the  suit  was 
brought,  but  before  the  bill  was  filed.  If  Womelsdorff, 
under  all  the  circumstances  of  this  case,  could  have  con- 
veyed this  land,  yet  said  coal  company  was  a  pendente  lite 
purchaser,  and  was  bound  to  take  the  land  with  all  the 
burdens  sought  to  be  imposed  by  the  suit.  Upon  the 
question  as  to  whether  said  coal  company  in  this  instance 
should  be  considered  a  pendente  lite  purchaser,  attention 
is  called  to  the  case  of  Harmon  v.  By  rani*  s  AdmV^  1 1  W.  Va., 
511,  in  which  case  the  second  point  of  the  syllabus  reads  as 
follows:  "H.  sued  out  a  summons  in  chancery  against 
B.  on  the  3d  day  of  January,  1872,  which  is  served  on  the 
6th  of  the  same  month.  The  bill  is  filed  at  February  rules 
following.  On  the  20th  of  January,  after  summons  served, 
and  before  bill  filed,  P.  purchases  the  whole  or  a  part  of 
the  land  which  is  proceeded  against  in  the  suit.  Held, 
that  P.  is  a  pendente  lite  purchaser."  In  point  4  of  the 
syllabus  in  the  same  case  it  is  held  that  **every  person 
purchasing /^w^/^A//^  lile  is  treated  as  a  purchaser  with  no- 
tice, and  is  subject  to  all  the  equities  of  the  person  under 
whom  he  claims  in  privity;  and  it  makes  no  difference 
whether  the  purchaser /6?;/^(?;//^  lite  be  the  claimant  of  a 
legal  or  equitable  interest,  or  whether  he  be  the  assignee 
of  the  plaintiff  or  defendant."  It  was  also  held  by  this 
Court  in  the  case  of  Za7ie  v.  Fink^  18  W.  Va.,  693  (Syl. 
point  1),  that:  "Ordinarily  the  decree  of  the  court  binds 
only  the  parties  and  privies  in  representation  or  estate,  but 
he  who  purchases,  during  the  pendency  of  a  suit  is  held 
bound  by  the  decree  that  may  be  made  against  the  person 
from  whom  he  derives  title.  The  litigating  parties  are  ex- 
empted from  taking  any  notice  of  the  title  so  acquired,  and 
such  purchaser  need  not  be  made  a  party.  This  rule, 
however,  is  modified  to  a  considerable  extent  in  some  cases 
by  our  statutes  in  relation  to  recording  lis  pendens;  and 
there  are  perhaps  some  other  exceptions  to  the   rule,  in 
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part,  accordingf  to  the  principles  g-overning  courts  of  equi- 
ty." The  same  principle  is  stated  in  the  case  of  Lynch  v. 
Andrews,  25  W.  Va.,  751. 

Can  there  be  any  question  in  this  case  that  the  Roaring 
Creek  Coal  &  Coke  Company  was  a  pendente  lite  purchaser 
of  the  tract  of  land  in  controversy?  The  purchase  was 
made  on  September  1,  1893,  the  suit  was  instituted  on  the 
15th  day  of  August,  1893,  and  the  process  had  been  served 
before  this  purchase  was  made  and  before  the  bill  was 
filed.  The  process  having  been  served  on  the  defendant 
WomelsdorflE  on  the  18th  day  of  August,  and  on  John  P. 
O'Connor  on  the  23d  of  August,  and  the  bill  filed  at  Octo- 
ber rules,  the  lis  pendens  related  to  the  service  of  the  writ. 
From  that  time  the  suit  was  pending,  and  the  said  Roar- 
ing Creek  Coal  &  Coke  Company  must  be  regarded  as  a 
pendente  lite  purchaser,  unless  the  statute  found  in  section 
13  of  chapter  139  of  the  Code  requires  that,  under  the  cir- 
cumstances of  this  case,  notice  of  the  pendency  of  said 
suit  should  have  been  recorded  in  order  to  affect  said  pur- 
chaser. That  section  provides  that  "the  pendency  of  an 
action,  suit,  attachment,  or  proceedings  to  subject  real  es- 
tate to  the  payment  of  any  debt  or  liability  upon  which  a 
previous  lien  shall  not  have  been  acquired  in  some  one  or 
more  of  the  methods  prescribed  by  law  shall  not  bind  or 
affect  a  purchaser  of  such  real  estate  for  a  valuable  consid- 
eration without  notice,  unless  and  until  a  memorandum 
setting  forth  the  title  of  the  cause,  the  court  in  which  it  is 
pending,  the  general  object  of  the  suit,  attachment,  or 
other  proceeding,  the  location  and  quantity  of  the  land  as 
near  as  may  be,  and  the  name  of  the  person  whose  estate 
therein  is  intended  to  be  affected  by  the  action,  suit,  at- 
tachment, or  proceeding,  shall  be  filed  with  the  clerk  of 
the  county  court  in  which  the  land  is  situated,"  which  is 
required  to  be  recorded  without  delay  in  the  deed  book, 
and  indexed  in  the  name  of  both  parties.  We  find  the  doc- 
trine in  regard  to  purchasers /^rwr/^/z/c  lite  stated  by  Story 
in  his  Equity  Jurisprudence  (volume  1,  p.  411,  §  405), 
where  the  author  says:  ''It  is  upon  similar  grounds  that 
every  man  is  presumed  to  be  attentive  to  what  passes  in 
the  courts  of  justice  of  the  state  or  sovereignty  where  he 
resides.     And  therefore  a  purchase  made  of  property  act- 
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ually  in  litigation,  pendente  lite^  for  a  valuable  considera- 
tion, and  without  any  express  or  implied  notice  in  point  of 
fact,  affects  the  purchaser  in  the  same  manner  as  if  he  had 
such  notice,  and  he  will  accordingly  be  bound  by  the  judg- 
ment or  decree  in  the  suit;"  citing  the  case  of  Tilton  v. 
Cofield^  93iU.  S.,  163,  in  which  it  is  held  that  **a  purchaser 
of  property  pendente*  lite  is  as  conclusively  bound  by  the  re- 
sults of  the  litigation  as  if  he  had  from  the  outset  been  a 
party  thereto."  Story,  in  the  same  volume  (page  412,  § 
400),  says:  "Ordinarily  it  is  true  that  the  decree  of  a 
court  binds  only  the  parties  and  their  privies  in  represen- 
tation or  estate  But  he  who  purchases  during  the  pend- 
ency of  a  suit  is  held  bound  by  the  decree  that  may  be 
made  against  the  person  from  whom  he  derives  title.  The 
litigating  parties  are  exempted  from  taking  any  notice  of 
the  title  so  acquired,  and  such  purchaser  need  not  be  made 
a  party  to  the  suit.  Where  there  isa  real  and  fair  purchase 
without  any  notice,  the  rule  may  operate  very  hardly. 
But  it  is  a  rule  founded  upon  a  great  public  policy,  for 
otherwise  alienations  made  during  a  suit  might  defeat  its 
whole  purpose,  and  there  would  be  no  end  of  litigation." 
In  the  case  of  White  v.  Perry ^  14  W  Va.,  66,  JuDGii  Green, 
in  delivering  the  opinion  of  the  Court,  on  page  76,  says: 
"The  doctrine  of  lis  pendens^  however  necessary,  is  harsh 
in  its  effect  upon  bopia  fide  purchasers,  and  has  always 
been  confined  in  its  operation  to  the  extent  of  the  policy 
on  which  it  was  founded, — that  is,  to  give  full  effect  to  the 
judgment  or  decree  which  might  be  rendered  in  the  suit 
depending  at  the  time  of  the  purchase  (the  lis  pendens^) — 
and  it  applied  only  to  proceedings  directly  relating  to  the 
thing  or  property  in  question.  *  *  *  This  suit  penc^- 
ing  at  the  time  that  the  deed  was  made  by  Perry  to  the 
appellant  in  the  case  before  us  was  an  action  of  debt  to  re- 
cover a  personal  judgment  against  Perry,  The  object  of 
this  suit  was  not  to  subject  Perry's  lands  to  sale.  The 
suit  for  that  purpose  was  not  instituted  till  after  the  deed 
had  been  made  by  Perry  to  Tolly,  and  duly  recorded. 
The  rule  of  lis  pendens  has,  therefore,  no  application  in 
this  case."  In  the  case  of  Wilfontr  v.  Johnsoji,  41  W.  Va., 
283,  (23  S.  E.  730), — very  similar  in  many  points  to  the  one 
under  consideration, — Holt,  Judge,  in  delivering  the  opin- 
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ion  of  the  Court,  on  page  287,  41  W.  Va.,  and  page  731,  23 
S.  E.,  says:  "The  evidence  shows  that  these  grantees 
from  the  defendant  Johnson  learned  through  an  agent  who 
examined  the  records  for  them  that  Samuel  O.  Johnson 
had  a  general  warranty  deed  for  the  land  in  controversy 
from  the  defendants  to  the  petition,  Mrs.  Wilfong  and 
husband,  for  consideration  of  fifty  dollars  in  hand  paid. 
He  found  no  liens  or  judgments  against  the  land,  and  con- 
sidered Samson  O.  Johnson's  title  to  the  land  as  good  as 
any  man's  title  could  be  to  land.  But  if  he  had  looked 
further,  and  in  the  other  clerk's  office,  he  would  have 
found  a  suit  pending  for  setting  aside  the  deed  of  which 
he  speaks  as  obtained  by  misrepresentation  and  fraud; 
and  whether  he  looked  for  it  or  not,  or,  having  searched  the 
records,  failed  to  find  it,  this  pending  suit  had  the  effect 
of  notice  to  his  principal.  This  doctrine  is  founded  on 
the  policy  that  realiproperty  which  is  specifically  sued  for 
shall  abide  the  result  of  the  suit;  for  otherwise,  by  suc- 
cessive alienations,  the  litigation  might  be  indefinitely 
prolonged  [c\Wng  Arnold  w.  Gisner,  22  W.  Va.,  444\Zanew, 
Fink^  18  W.  Va.,  693;  Harmon  v.  Byram^s  Admr'^s^  11  W. 
Va.,  511].  It  does  not  come  within  the  letter  or  meaning  of 
section  13  of  chapter  139  of  the  Code,  requiring  a  memo- 
randum of  lis  pendens,  in  certain  cases,  to  be  recorded." 

In  determining  whether  it  was  necessary  in  the  case  at 
bar  to  record  a  lis  pendens  in  order  to  affect  the  Roaring 
Creek  Coal  &  Coke  Company  with  notice  of  the  suit,  it  is 
necessary  we  should  refer  to  the  record;  and  in  so  doing 
we  find  that  the  object  of  this  suit,  as  it  was  in  the  case  of 
Wi If 07ig  w.  Johnson,  was  to  set  aside  as  fraudulent  and 
void  the  deed  made  by  the  plaintiff  to  J.  P.  O'Connor,  and 
by  J.  P.  O'Connor  to  Womelsdorff,  and  that  it  was  not  a 
proceeding  to  subject  real  estate  to  the  payment  of  a 
debt  or  liability,  and  therefore  it  was  not  necessary  to  re- 
cord a  lis  pendens  to  give  notice  to  the  Roaring  Creek  Coal 
&  Coke  Company  of  the  suit  which  was  pending  at  the 
time  of  its  purchase.  Counsel  for  the  appellees  contend 
that,  under  the  circumstances  of  this  case,  it  was  neces- 
sary to  record  a  lis  pendensc  to  give  said  coal  company 
notice  and  prevent  it  from  being  an  innocent  purchaser, 
and  relv  upon  the  case  of  Dc  Camp  v.   Carnahan,  26  W. 
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Va.,839.  A  reference  to  that  case,  however,  shows  that 
it  was  an  attachment  suit  in  equity  to  subject  land  to  the 
payment  of  a  debt.  The  third  point  of  the  syllabus  of 
that  case  reads  as  follows:  *' Where  an  attachment  suit  in 
equity  was  instituted  to  subject  land  to  the  payment  of  a 
debt,  and  the  land  was  sold  under  a  decree  in  said  cause, 
and  a  deed  was  made  for  the  property  to  the  purchaser  at 
said  sale,  but  after  the  levy  of  the  attachment  the  debtor 
conveyed,  for  a  valuable  consideration,  the  land  to  another, 
and  no  lis  pendens  yf^.^  recorded  as  is  required  by  section 
14  of  chapter  139  of  the  Code,  the  purchaser  from  the 
debtor  will  hold  tbe  land  as  against  the  purchaser  under 
the  decree." 

In  the  light  of  the  rulings  above  quoted,  my  conclusion 
is  that  the  circuit  court  erred  in  holding  that  the  Roaring 
Creek  Coal  &  Coke  Company  was  an  innocent  purchaser  of 
the  two  hundred  and  five  acres  of  land  in  controversy,  and 
that  for  that  reason  the  plaintiff  was  not  entitled  to  have  the 
deed  from  J.  P.  O'Connor  to  O.  C.  Womelsdorff  and  from 
O.  C.  Wolemsdorff  to  said  company  set  aside  as  to  said  com- 
pany. The  finding  of  said  decree  that  the  deed  executed 
by  Patrick  O'Connor  to  J.  P.  O'Connor  on  the  first  day  of 
June,  1893,  was  fraudulent  and  void  as  to  Patrick  O'Con- 
nor is  not  complained  of  as  error  by  the  appellant. 

The  remaining  question  for  discussion  in  this  case  is  as 
to  the  proper  construction  and  effect  of  the  power  of  at- 
torney executed  by  the  plaintiff,  Patrick  O'Connor,  to  L. 
H.  Keenan.  It  seems  that  the  plaintiff  on  the  23d  of  June, 
1893,  made  an  executory  contract  whereby  he  agreed  to 
sell  him  this  same  two  hundred  and  five  acres  of  land  at 
ten  dollars  per  acre, — one  thousand  dollars  to  be  paid  when 
the  deed  was  delivered,  and  the  residue  in  one  year,— 
which  paper  was  recorded  on  the  24th  day  of  June,  1893, 
and  on  the  same  day  said  Patrick  O'Connor  executed  to 
said  Keenan  a  power  of  attorney  which  reads  as  follows: 
*'Whereas,  on  the  1st  day  of  June,  1893,  I  executed  a  deed 
of  conveyance  to  John  P.  O'Connor  for  a  certain  tract  of 
land,  containing  two  hundred  and  five  acres,  situated  in 
Randolph  Co.,  W.  Va.,  on  the  waters  of  Roaring  creek,  at 
the  price  of  $1,900  cash,  and  acknowledged  the  receipt  of 
the  payment  of  said  money  to'  me  in  said  deed,  and  took 
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from  the  said  O'Connor  a  paper  writing,  signed  by  him, 
showing  that  if  the  purchase  money  aforesaid  should  not 
be  paid  to  me  by  the  3rd  day  of  June,  1893,  then  the  deed 
was  to  be  null  and  void;  and  whereas,  the  said  O'Connor 
has  never  paid  me  the  said  purchase  money,  and  has  con- 
trary to  the  said  agreement  in  writing  with  me,  placed  the 
said  deed  of  convevance  on  record  in  the  clerk's  office  of 
the  county  court  of  said  county,  and,  as  I  am  informed, 
has  sold  said  land  to  one  O.  C,  Womelsdorff;  and  whereas, 
by  contract  in  writing  bearing  date  of  June  23rd,  1893,  I 
have  sold  said  tract  of  land  to  L.  H.  Keenan,  who  is  entit- 
led to  have  the  same  conveyed  to  him  free  from  the  claims 
of  the  said  O'Connor  and  Womelsdorff,  or  either  of  them: 
Now,  therefore,  I  hereby  authorize  the  said  Keenan  to  in- 
stitute and  prosecute  to  a  final  hearing  a  proper  suit  in 
equity  in  my  name  and  his  name,  or  in  the  name  of  either, 
as  it  may  appear  proper  to  do  for  the  purpose  of  setting 
aside  and  annulling  the  said  deed  of  conveyance  to  the  said 
O'Connor  and  the  deed  of  conveyance  to  the  said  Womels- 
dorff, and  any  other  contract  or  deeds  of  conveyance  that 
may  be  made  or  have  been  made  in  relation  to  the  said 
tract  of  land,  other  than  the  one  mad^  by  me  to  the  said 
Keenan,  and  that  said  Keenan  is  authorized  to  settle  all 
matters  of  difference  between  me  and  the  said  O'Cionnor, 
and  attend  to  all  business  afifairs  of  mine  generally.  Wit- 
ness my  hand  and  seal  June  24th,  1893.  [Signed]  Patrick 
O'Connor.  [Seal.]"  Which  power  of  attorney  was  duly 
acknowledged  and  recorded.  It  appears  from  the  testi- 
mony of  L.  H.  Keenan  that  he  entirely  ignored  the  execu- 
tory contract  between  himself  and  Patrick  O'Connor,  be- 
cause he  states  that  some  time  subsequent  to  the  date 
thereof  he  tried  to  sell  said  land  to  O.  C.  Womelsdorff, 
simply  as  the  agent  of  Patrick  O'Connor.  It  appears  from 
the  testimony  of  L.  H.  Keenan:  That  on  the  11th  day  of 
July,  1893,  he  met  J.  P.  O'Connor,  the  defendant,  and  told 
him  that  the  one  thousand  nine  hundred  dollars  cash  that 
wastobe  paid  by  him  to  Patrick  O'Connor  had  not  been  paid, 
and  he  wanted  to  collect  the  same.  After  discussing  the 
transaction,  J.  P.  O'Connor  said  that  he  would  pay  one 
thousand  dollars,  which  sum  he  did  pay  that  day,  and  was 
to  execute  his  note  for  the   remaining  nine  hundred,  to 
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bear  date  July  11,  1893,  with  interest,  with  good  security, 
to  be  approved  by  Patrick  O'Connor.  He  was  to  have  a 
few  days,  or  a  reasonable  time,  in  which  to  make  such  note 
and  give  security.  He  was  to  give  as  security  on  the  note 
Candolph  Phillips  and  others.  He  received  the  one  thous- 
and dollars  and  deposited  it  in  the  bank  in  the  name  of 
**L.  H.  Keenan,  attorney  for  Patrick  O'Conner."  He  told 
Patrick  O'Connor  what  he  had  done,  and  O'Connor  said 
that  was  not  in  accordance  with  the  deed  and  agreement, 
and  he  would  not  accept  it.  That  he  met  John  P.  O'Con- 
nor.in  Elkins  some  time  subsequent,  and  told  him  what 
Patrick  O'Connor  had  said.  He  replied  that  he  would  not 
pay  the  remaining  nine  hundred  dollars,  or  execute  the 
said  note,  until  certain  equitable  defects  in  the  title  to  the 
property  had  been  cured,  for  which  he  had  brought  a  suit, 
or  was  about  to  bring  a  suit,  to  quiet  the  said  title.  That 
he  said  to  him  that  he  had  better  pay  the  amount,  and  he 
replied,  *'No;  I  have  the  old  man  fast,  and  I  propose  to 
hold  him."  Patrick  O'Connor,  in  his  deposition,  when 
asked  to  state  whether  or  not  he  ever  authorized  any  one, 
particularl}^  L.  H.  Keenan,  attorney  at  law,  to  collect  of 
the  defendant  J.  P.  O'Connor  the  sum  of  one  thousand  dol- 
lars as  part  payment  by  said  O'Connor  to  him  for  the  said 
two  hundred  and  five  acres  of  land  sold  to  said  J.  P. 
O'Connor,  denied  that  he  had  given  any  such  authority. 

This  brings  us  to  the  question  whether  said  power  of 
attorney,  executed  in  the  circumstances  surrounding  its 
execution,  authorized  said  Keenan  to  collect  and  purchase 
money.  In  the  case  of  Dyer  v.  Duffy,  39  W.  Va.,  149,  (19 
S.  E.  540),  (Syl.  point  5),  this  Court  held  that  "one  deal- 
ing with  an  agent  acting  under  written  power  is  taken  to 
deal  with  the  power  spread  out  before  him,  and  must  in- 
spect it,  to  see  whether  the  agent's  act  is  authorized  by  the 
power."  Point  6  of  the  same  case  holds  that:  '*One  deal- 
ing with  a  special  agent  does  so  at  his  peril.  He  must  be 
careful  to  see  that  the  agent's  authority  covers  the  act  he 
does."  The  appellee,  in  his  brief,  relies  upon  the  case  of 
Hutto7i  V.  Dewing,  42  W.  Va.,  691,  (26  S.  E.  197),  where  it 
was  held:  '*If  one,  with  knowledge  of  a  fraud  which 
would  relieve  him  from  a  contract,  goes  on  to  execute  it, 
he  thereby  confirms  it,  and   cannot  get  relief  against  it. 


W.  Va.]  O'Connor  z\  O'Connor  et  al  367 

He  has  but  one  election  to  confirm  or  repudiate  the  con- 
tract, and,  if  he  elects  to  confirm  it,  he  is  finally  bound  by 
it."  Now,  when  we  take  this  power  of  attorney  by  the 
four  corners  and  read  it,  we  perceive  that  Patrick  O'Con- 
nor, instead  of  recog^nizing*  and  approving  said  convey- 
ance to  John  P.  O'Connor,  clearly  repudiates  it,  and  au- 
thorizes said  Keenan  to  institute  and  prosecute  to  final 
hearing-  a  proper  suit,  either  in  said  Keenan's  name  or  his 
own,  for  the  purpose  of  setting*  aside  and  annulling-  said 
deed  of  conveyance,  and  on  the  15th  day  of  Aug-ust,  1893, 
this  suit  was  instituted  for  that  purpose  in  the  name  of 
said  Patrick  O'Connor.  Now,  if  it  had  been  the  intention 
of  said  Patrick  O'Connor  that  said  Keenan  should  collect 
this  purchase  money  from  J.  P.  O'Connor,  and  to  ratify 
and  confirm  said  sale  to  him,  he  certainly  would  not  have 
authorized  said  suit  to  set  aside  and  annul  said  deed  of 
conveyance,  nor  would  he  have  objected  to  receiving  the 
one  thousand  dollars  which  was  paid  to  Keenan.  And, 
further,  it  appears  from  the  testimony  that  there  were 
various  matters  of  account  existing  between  said  Patrick 
and  J.  P.  O'Connor,  which  must  have  been  intended  in 
said  power  of  attorney,  where  it  speaks  of  settling  all  mat- 
ters of  difference  between  them.  The  said  Patrick  hav- 
ing- denounced  the  transaction  with  J.  P.  as  tainted  with 
fraud,  and  directed  a  suit  to  set  it  aside,  he  surely  did  not 
intend  in  the  same  instrument  to  go  on  and  ratify  and 
affirm  it;  and  then  the  testimony  shows  that  Patrick 
O'Connor,  as  soon  as  he  was  informed  of  the  fact  that  J. 
P.  O'Connor  had  paid  the  one  thousand  dollars  to  Keenan, 
refused  to  receive  it,  and  repudiated  the  transaction.  Al- 
though Keenan  may  have  held  an  executory  contract  from 
Patrick  O'Connor  for  this  tract  of  land,  this  purchase 
money  one  thousand  nine  hundred  dollars,  even  if  the 
deed  bad  been  properly  delivered  to  J.  P.,  and  the  transac- 
tion had  been  free  from  fraud,  was  not  coming  to  Keenan, 
and  he  could  not  receive  it,  unless  specially  authorized  so 
to  do;  and,  in  my  opinion,  he  was  not  so  authorized  by  said 
power  of  attorney.  See  Curfy  v.  Hale^  15  W.  Va.,  867, 
where  it  is  held  that:  '*Where  a  person  deals  with  an 
agent,  it  is  his  duty  to  ascertain  the  extent  of  the  agency. 
He  deals  with  him  at  his  own  risk.     The  law  presumes 
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him  to  know  the  limit  of  the  agent's  power,    and,  if  the 
agfent  exceeds  his  authority,  the  contract  will  not  bind  the 
principal,  but  will  bind  the  agent."     Keenan  says  in  his 
testimony  that,  subsequent  to  the  date  of  his  executory 
contract  with  Patrick  O'Connor,  he  tried  to  sell  this  land 
to  O.  C.  WomelsdorfF,  simply  as  the    agent    of  Patrick 
O'Connor,  thus  showing  that  he  utterly  ignored  the  exec- 
utory contract  between  himself  and   Patrick  O'Connor. 
It  appears  in  this  case  that  J.  P.  O'Connor  had  obtained 
this  deed  from  his  old  uncle,  nearly  ninety  years  of  age, 
by  representing  that  he  wished  to  show  it  to  some  man  in 
Beverly;  that  he  was  to  return  it  in  three  days,  if  the  pur- 
chase money  was  not  paid.     But,  without  waiting  one  day, 
he  conveyed  the  land  to  Womelsdorff,  for  a  consideration 
nearly  double  what  he  was  to  pay  for  it.     More  than  a 
month  after  he  received  the  deed  and  conveyed  the  land 
to  Womelsdorff,  becoming  aware  of  the  existence  of  this 
power  of  attorney,  he  paid  one  thousand  dollars  to  said 
Keenan,  with  a  view,  no  doubt,  of  thereby  securing  a  rati- 
fication of  the  deed  he  had  obtained   by  fraud.     But  Pat- 
rick O'Connor  refused  to  accept  it,  and   thereby  repudi- 
ated the  act  of  said  Keenan  in  receiving  the  same  as  soon 
as  he  was  informed  of  the  fact,  and  in  a  short  time  there- 
after instituted  a  suit  to  set  aside  said  deed  on  account  of 
the  fraudulent  manner  in  which   it  was  obtained.     This 
prompt  action  on  the  part  of  Patrick  O'Connor  clearly  in- 
dicates that  it  was  never  his  intention  to  ratify  said   deed, 
or  authorize  the  collection  of  said  purchase  money.     That 
the  sum  of  one  thousand  dollars  was  paid  to  Keenan  b}'^  J. 
P.  O'Connor  with  the  intention  of  thereby  ratifying  the 
sale  by  Patrick  O'Connor  to  himself  is  manifest  from  the 
fact  that  when  informed  that  Patrick  would  not  accept  the 
one  thousand  dollars,  and  being  told  by  Keenan  he  had 
better  pay  the  other   nine  hundred  dollars,   he   replied, 
**No;  I  have  the  old  man  fast,  and  I  propose  to  hold  him." 
My  conclusion  is  that  the  circuit  court  erred  in  holding, 
in  the  circumstances  of  this  case,  that  the  Roaring  Creek 
Coal  &  Coke  Company  was  an  innocent  purchaser  of   the 
land  in  controversy;  and  said  circuit  court  having  (as  I 
think,  properlv)  found  that  the  deed  dated  the  1st  day  of 
June,   1893,  from  Patrick  O'Connor  to  the  defendant  J.  P. 


no 
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O'Connor  was  fraudulent  and  void  as  to  the  plaintiff,  said 
J.  P:  O'Connor  derived  no  title  thereby,  and,  as  a  matter  of 
course,  could  confer  none  upon  O.  C.  WomelsdorflF;  and 
the  said  J.  P.  O'Connor,  having  derived  no  title  to  said 
land,  owed  no  purchase  money  to  Patrick  O'Connor;  and, 
as  caid  Patrick  O'Connor  refused  to  accept  any  purchase 
money  from  him,  he  in  no  manner  ratified  or  validated 
said  deed;  and  the  circuit  court  erred  in  holding  that  said 
Patrick  O'Connor  was  entitled  to  any  portion  of  the  one 
thousand  dollars  paid  to  said  L.  H.  Kcenan,  or  to  any  por- 
tion of  the  purchase  money  remaining"  unpaid.  For  these 
reasons  the  decree  complained  of  is  reversed,  with  costs, 
except  so  far  as  it  holds  that  the  deed  dated  June  1,  1893, 
from  Patrick  O'Connor  to  J.  P.  O'Connor,  was  fraudulent 
and  void  as  to  plaintiff. 

ON   REHEARING. 

On  the  12th  of  February,  1898,  a  rehearing  was  al- 
lowed on  the  motion  of  the  Roaring  Creek  Coal  &  Coke 
Company,  On  June  8th,  1898,  the  case  was  reheard  and 
submitted. 

The  first  point  relied  on  by  the  petitioner  to  entitle  it 
to  a  rehearing  of  the  cause  was  that  the  decision  had  been 
based  on  an  appeal  obtained  by  the  administrator  with  the 
will  annexed  of  Patrick  O'Connor,  deceased,  who,  it  was 
claimed,  had  no  standing  in  court  to  raise  the  question 
considered  and  decided.  It  was  alleged  in  the  bill,  and 
undenied  in  the  answer,  that  the  plaintiff,  Patrick  O'Con- 
nor, was  at  the  time  of  filing  said  bill  over  ninety  years  of 
age,  and  had  no  home  or  means  of  support,  his  only  pro- 
perty being  the  two  hundred  and  five  acre  tract  mentioned 
in  the  bill.  At  the  time  the  decree  was  rendered  in  the 
circuit  court,  which  was  appealed  from,  said  Patrick  O'Con- 

r  was  still  in  life.  After  his  death  the  appellant  was 
duly  appointed,  and  gave  bond,  as  his  administrator  with 
the  will  annexed.  When  John  L.  Hechmer  took  upon  him- 
self  the  duties  of  administrator,  he  represented  an  estate 
with  a  considerable  indebtedness  existing  against  it,  and 
the  only  source  to  which  he  could  look  for  its  satisfaction 
was  the  proceeds  of  said  land  which  had    been   contracted 
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to  be  sold  by  his  testator;  and,  while  the  circuit  court  held 
that  the  title  had  been  obtained  trom  said  testator  bv  fraud, 
it  further  held  that  the  land  was  then  in  the  hands  of  the 
Roaring  Creek  Company,  an  innocent  purchaser,  and  the  es- 
tate of  Patrick  O'Connor  was  only  entitled  to  the  proceeds 
arising-  from  the  transfer  of  the  fradulent  title  acquired 
from  J.  P.  O'Connor  through  O.  C.  Womelsdorff.  Although 
J.  P.  O'Connor  committed  a  fraud  on  his  uncle,  it  is  never- 
theless true  that  Patrick  O'Connor  contracted  to  sell  him 
the  land,  and  when  that  contract  was  vitiated  by  fraud  he 
contracted  to  sell  it  to  L.  H.  Keenan.  What  effect  did  this 
contract  have  upon  the  estate?  The  authorities  say  that, 
when  land  is  articled  to  be  sold,  itbecomes  personalty.  On 
this  question  Story's  Equity  Jurisprudence  (section  1212) 
says:  **Anotherclassof  cases  illustrating  the  doctrine  of  im- 
plied trusts  is  that  which  embraces  what  is  commonly 
called  the  'equitable  conversion  of  property.'  By  this  is 
meant  an  implied  or  equitable  change  of  property  from  real 
to  personal,  or  from  personal  to  real,  so  that  each  is  con- 
sidered transferable,  transmissible,  and  descendible  ac- 
cording to  its  new  character,  as  it  arrises  out  of  the  con- 
tracts or  other  acts  and  intentions  of  the  parties.  This 
change  is  a  mere  consequence  of  the  common  doctrine  of 
courts  of  equity,  that,  where  things  are  agreed  to  be  done, 
they  are  to  be  treated  for  many  purposes  as  if  they  were 
actually  done.  Thus,  as  we  have  al read)'  had  occasion  to 
consider,  where  a  contract  is  made  for  the  sale  of  land, 
the  vendor  is,  in  equity,  immediately  deemed  a  trustee  for 
the  veifdee  of  the  real  estate,  and  the  vendee  is  deemed  a 
trustee  for  the  vendor  of  the  purchase  money.  Under 
such  circumstances,  the  vendee  is  treated  as  the  owner  of 
the  land,  and  it  is  devisable  and  decendable  as  his  real 
estate.  On  the  other  hand,  the  money  is  treated  as  per- 
sonal estate  of  the  vendor,  and  is  subject  to  like  modes  of 
disposition  by  him  as  other  personalty,  and  is  distributa- 
ble in  the  same  manner  on  his  death.  So,  land  articled  to 
be  sold  and  turned  into  money  is  reputed  money,  and 
money  articled  or  bequeathed  to  be  invested  is  ordinarily 
deemed  to  be  land."  Yet  the  Roaring  Creek  Coal  &  Coke 
Company,  which  claims  to  have  been  an  innocent  purchas- 
er indirectly  from  Patrick  O'Connor,  in  its  petition  for  a 
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rehearing",  insists  ttiat  the  proceeds  of  this  tract  of  land 
are  still  realty,  and  for  that  reason  the  administrator  had 
no  rig-ht  to  apply  for  or  obtain  this  appeal.  When  the  ad- 
ministrator assumed  his  trust,  he  took  the  estate  as  he 
then  found  it.  Debts  existing-  against  it,  as  appears  from 
the  testimony  and  the  will,  if  we  may  look  to  it  for  that 
purpose,  and  the  proceeds  of  this  land  were  all  he  had  to 
look  to  for  their  liquidation.  Where  the  personal  estate 
of  a  decedent  is  insufficient  for  the  payment  of  his  debts, 
Code,  c.  86,  s.  7,  allows  the  administrator  to  prosecute  a 
suit  in  equity  to  subject  the  the  real  estate  to  the  payment 
thereof.  When  this  administrator  looked  to  the  records, 
he  found  a  decree  of  the  circuit  court  of  Randolph  County, 
holding  that  the  deed  executed  by  Patrick  O'Connor  to 
•the  defendant,  dated  June  1,  1893,  was  fraudulent  and  void 
as  to  his  testator,  Patrick  O'Connor,  but  that  the  Roaring 
Creek  Coal  &  Coke  Company  was  an  innocent  purchaser 
for  value  without  notice,  and  the  plaintiff  was  not  Entitled 
to  have  the  deeds  from  himself  to  J.  P.  O'Connor,  and 
from  J.  P.  O'Connor  to  O.  C.  Womelsdorff  and  from 
Womelsdorff  to  said  coal  and  coke  company,  set  aside,  and 
the  title  and  possession  of  said  land  restored  to  him,  but 
that  said  company  was  entitled  to  have  its  title  and  pos- 
session through  said  deeds  confirmed  to  it.  I  have  en- 
deavored, in  the  opinion  above  quoted,  to  show  that  said 
coal  and  coke  company  was  2l pendente  lite  purchaser,  and 
for  that  reason  bound  by  the  result  of  the  pending  litiga- 
tion, and  for  the  same  reason  could  not  be  properly  held 
an  innocent  purchaser  without  notice;  and  I  refer  to  and 
adopt  said  former  opinion,  so  far  as  it  discusses  said  ques- 
tion, and  the  conclusion  then  reached,  as  well.  Said  ad- 
ministrator then  found  said  land  in  the  possession  of  said 
coal  and  coke  company  under  a  fraudulent  conveyance  con- 
firmed by  an  erroneous  decree.  What  was  he  to  do?  A 
review  of  the  facts  in  the  light  of  law  convinced  him  at 
once  that  the  legal  title  was  not  in  said  company.  The  de- 
cree before  him  held  that  the  deed  executed  by  Patrick 
O'Connor  to  the  defendant  J.  P.  O'Connor  was  fraudulent 
and  void  as  to  the  plaintiff,  As  a  consequence,  the  deed 
from  J.  P.  O'Connor  to  WomelsdoriT  was  void,  as  J.  P. 
O'Connor  could  not  convey  the  title  he  did  not  possess. 
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Counsel  for  said  company  in  their  petition  for  rehearing-, 
and  argument  for  the  support  of  the  same  contend  that  the 
administrator  with  the  will  annexed  has  no  standing-  to 
prosecute  this  appeal  in  his  own  name  to  set  aside  deeds  to 
real  estate,  and  reinvest  the  title  in  the  heirs  of  the  devisee 
of  the  defendant.  Now,  in  the  first  place,  no  title  has  ever 
vested  in  said  coal  and  coke  company,  for  the  reason  that 
it  was  manifestly  ?i  pendente  lite  purchaser,  and  the  title  of 
its  vendor  has  been  held  to  be  void  as  a  result  of  the  litiga- 
tion pending  at  the  time  it  became  a  purchaser.  Now,  if 
this  appeal  should  be  successfully  prosecuted  by  the  ad- 
ministrator, the  result  would  only  be  to  remove  the  cloud 
from  the  title  to  the  land  in  controversy,  by  holding  the 
title  claimed  by  said  company  to  be  void  as  vl  pendente  lite 
purchaser,  the  circuit  court,  as  I  have  said,  having  held  the 
title  of  John  P.  O'Connor  fraudulent  and  void;  and  for  that 
reason  he  could  confer  no  valid  title  upon  WomelsdorflF, 
under  whom  the  said  company  claims.  That  would  leave 
the  land  articled  to  be  sold  to  L.  H.  Keenan  under  the 
agreement  made  between  Patrick  O'Connor  and  said  Kee- 
nan dated  June  23,  1893,  which  agreement  was  recorded 
on  the  next  day,  for  a  consideration  of  ten  dollars  per  acre. 

Attention  is  called  in  the  brief  of  counsel  for  said  com- 
pany on  a  rehearing  to  an  error  committed  in  stating  a  fact, 
to  wit,  as  to  said  Keenan  endeavoring  to  sell  said  land  to 
O.  C.  Womelsdorflf  after  the  date  of  the  above  mentioned 
agreement.  This  was  an  error  committed  by  inadvertence, 
and  the  inference  drawn  from  it  was  also  erroneous;  but 
it  is  immaterial,  and  does  not  aifect  the  case.  This  land 
was  articled  to  be  sold,  and  for  that  reason  must  be  re- 
garded as  personalty,  and  the  administrator  surely  has  a 
right  to  clear  away  these  false  and  fraudulent  titles  which 
incumber  the  estate  which  it  is  his  duty  to  administer. 
His  success  in  this  case  will  not  have  the  effect  of  restor- 
ing the  property  to  the  heirs  at  law,  but  will  give  it  to  the 
personal  representative  to  be  administered.  I  am  there- 
fore of  opinion  that  the  administrator  has  the  right  to  pros- 
ecute this  appeal. 

Having  expressed  my  views  as  to  said  companv  being  a 
pendente  lite  purchaser  in  the  opinion  above  quoted,  ladopt 
said  opinion,  except  so  far  as  herein  corrected,  and  on  this 
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rehearing^  hold  that  said  Koaring  Creek  Coal  &  Coke  Com- 
pany was  a /^^//rfc:///^ ///6' purchaser,  and  bound  by  the  re- 
sult of  the  litigation  then  pending  between  said  parties  in 
said  suit,  and  was  not,  therefore,  an  innocent  purchaser. 
The  decree  complained  of  must  therefore  be  reversed,  and 
the  cause  remanded,  with  costs. 

Brannon,  President,  {dissenling) : 

I  think  the  appeal  ought  to  be  dismissed  because  the  ad- 
ministrator cannot  maintain  it.  'Jhe  heirs  should  have 
sued  it  out.  When  the  deeds  are  annulled,  they  get  back 
title,  not  the  administrator.  He  is  the  administrator  with 
will  annexed,  but  the  bill  does  not  show  that  it  vests  any 
title  to  land  in  the  administrator.  The  will  is  produced 
only  with  the  petition  for  rehearing,  and  was  not  a  part  of 
the  record,  but  it  vests  no  estate  in  land  in  the  administra- 
tor. The  bill  was  tiled,  not  to  enforce  purchase  money, 
but,  repudiating  the  sale  and  purchase  money,  it  sought 
only  to  annul  the  deed  and  reclaim  the  land.  The  appeal 
seeks  to  reverse  the  decree  because  it  did  not  give  land  by 
canceling  the  deed,  and  because  it  gave  O'Connor  money. 
The  very  feature  of  its  giving  purchase  money  is  repudir 
ated,  and  assigned  as  error.  I,  therefore,  cannot  see  how 
the  appeal  can  be  sustained  (as  it  is  in  the  opinion  pre- 
pared by  Judge  English)  on  the  idea  of  a  trust  arising- 
from  the  sale  in  behalf  of  O'Connor  for  the  purchase 
money,  when  that  sale  is  alleged  to  be  void  for  fraud,  and 
the  plaintiff  does  not  go  for  purchase  money,  but  repudi- 
ates it,  and  goes  for  land  only.  An  administrator  cannot 
prosecute  an  appeal  from  a  judgment  in  a  case  involving 
title  to  land.      Vail  v.  Lindsay^  67  Ind  ,  528. 

I  doubt,  too,  on  another  point.  The  power  given  by 
O'Connor  to  Keenan  contemplated  either  a  suit  to  cancel 
the  deed,  or  a  compromise  with  John  O'Connor,  as  Keenan 
might  choose,  and  not  solely  by  a  suit.  If  so,  his  arrange- 
ment with  John  was  a  confirmation  of  the  deed,  as  it  was 
an  election  to  take  the  purchase  money  and  condone  the 
fraud.  Hutlon  v.  Dewing,  42  W.  Va.,  691,  (26  S.  E.  197). 
Again,  if  Patrick  O'Connor  made  a  sale  of  the  land  to  Kee- 
nan, as  the  power  says  he  did,  why  could  not  Keenan,  as 
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owner  of  the  land,  take  the  purchase  money  under  the  deed 

to  John  and  thus  confirm  that  deed?     Patrick  had  gotten, 

or  would  get,  pay  for  the  land  from  Keenan,  under  the 

sale  to  him;  and  Keenan  would  be  entitled  to  sue  for  the 

land,  or  take  the  purchase  money  from  John  in  lieu  of  it. 

I  have  not  examined  this  feature  of  the  case  minutely,  but 

it  so  comes  to  my  mind. 

Reversed, 


CHARLESTON. 

S'lYLiis  V.  Laukel  Fokk  Oil  &  Coal  Co.  ct  al. 

t 

Submitted  June  15,  1898— Decided  November  26,  18%. 

1.  Corporation— Stockholders^ Su it  to  H^ind  up. 

In  ;i  suit  to  wind  up  the  affairs  of  a  defunct  corporation,  the 
stoclvholders  are  necessary  parties,     (p.  378). 

2.  Process — Service  of   Process — Order   of  Publication — Record- 
Decree. 

Where  it  does  not  appear  from  the  record  whether  process  was 
duly  served,  or  order  of  publication  duly  published  and  jxjsted, 
or  not,  except  from  the  decree,  which  declares  that  **process  was 
duly  served*' or  **order  of  publication  was  duly  executed  as  to 
the  defendants,'*  it  will  be  presumed  that  it  was  so  served  or  ex- 
ecuted,    ip.  379). 

3 .  P K  o  e  iiS3 — Sc  rvice  of  Process — Order  of  Publication — Record — De- 
cree. 

But  when  the  record  shows  the  process  or  order  of  publication, 
and  shows  clearly  that  process  was  not  served  or  order  of  publi- 
cation executed  as  to  any  particular  defendant,  such  declaration 
in  the  decree  will  not  raise  such  presumption  as  to  such  defend- 
ant,    (p.  379). 
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4.     Oki>1£k  of  PvBLiCATios—Conslruclion—Corporalion. 

An  order  of  publication  as  follows:  **West  Virg-inia,  to  wit: 
At  rules  Held  in  the  Clerk's  Office  of  the  Circuit  Court  of  Wood 
County  on  the  first  Monday  in  January,  1897.  Robert  G.  Styles, 
Administrator  of  the  Estate  of  W.  C.  Styles,  Jr.,  Deceased, 
Complainant,  vs.  Laurel  Fork  Oil  and  Coal  Company,  a  Cor- 
pioration,  and  Others,  Defendants,  In  Chancery.  The  object  of 
this  suit  is  to  recover  from  the  defendant  the  Laurel  Fork  Oil  & 
Coal.  Co.,  a  corporation,  $26,64-6.10  interest  and  costs,  to  dissolve 
and  wind  up  the  affairs  of  said  corporation,  and  distribute  the 
proceeds  of     sale    of    property  of    said   corporation,    to    attach 

and  subject  to  sale  the  tract  of acres  of  land  owned  by  said 

corporation,  to  have  a  receiver  appointed  for  the  assets  of  said 
corporation,  and  for  general  relief;  and  it  appearing-  by  affidavit 
filed  that  L.  C  Gratz,  H.  S.  Gratz,  Ella  Fell,  Mrs.  H.  A. 
Styles,  John  Scott,  and  S.  G.  Rosengardner  are  not  residents  of 
this  state,  on  motion  of  the  complainant,  by  counsel,  it  is  ordered 
that  said  absent  defendants  do  appear  within  one  month  after 
the  first  publication  of  this  order,  and  do  what  is  necessiiry 
to  protect  their  interests  in  this  suit,  and  that  a  copy  of  this  or- 
der be  forthwith  published  and  posted  according  to  law.  (A 
copy.  Teste.)  O.  M.  Clemens,  Clerk,'* — is  not  an  order  of  pub- 
lication against  the  defendant  corporation,  under  the  statute, 
(p.  37S). 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Robert  G.  Styles,  administrator  of  W.  C.  Styles, 
ag-ainst  the  Laurel  Fork  Oil  &  Coal  Company  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

/Reversed, 

Mii:RRiCK  6c  Smith,  for*appellants. 
V.  B.  Akchkk,  for  appellee. 

McWiiORTKK,  Judge: 

Robert  G.  Styles,  administrator  of  the  estate  of  W.  C. 
Styles,  deceased,  who  was  a  stockholder  and  creditor  of 
the  corporation  sued,  at  the  January  rules,  18')7,  filed  his 
bill  in  equity,  at  the  clerk's  ofi&ce  of  Wood  County  circuit 
court  ag'ainst  the  Laurel  Fork  Oil  &  Coal  Company,  a  cor- 
poration, L.  C.  Gratz,  H.  S.  Gratz,  Ella  G.  Fell,  Mrs.  H.  A. 
Stj'les,  executrix  of  the  last  will  and  testament  of  H.  A. 
Styles,  deceased,  James  Scott,  S.  G.  Rosengardner,  and 
others,  whose  names  were  unknown,  and  who  were  stock- 
holders in  said  corporation,  for  the  purpose  of  winding-  up 
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the  affairs  of  the  defendant  corporation,  upon  the  ground 
that  the  charter  of  said  corporation  had  expired,  and  for 
the  recovery  of  a  money  demand  against  the  same.     A  sum- 
mons in  chancery  was  issued  against  the  said  defendants, 
hut  not  served  on  any  of  them,  and  was  returned  by  the 
sheriff  that  *'the  within-named  Laurel  Fork  Coal  Company 
not  found,  and  n  )  president  or  other  chief  officer  or  other 
person  found  in  Wood  County,  on  whom  service  may  be 
made.'^     On  the  6th  day  of  January,   1897,  plaintiff  made 
and  filed  an  affidavit  setting  up  a  claim   for  twenty-six 
thousand  six  hundred  and  forty-six  dollars  and  ten  cents, 
against  the  said  defendant  corporation,  and  stating  that 
said  defendant's  charter  expired  May  8,  1889,  and  that  it 
had  not  appointed  any  one  its  attorney  in  fact  on  whom 
process  could  be  served,  and  there  was  no  person  in  West 
Virginia  on  whom  process  could  be  served  as  to  said  cor- 
poration, and  that  the  other  defendants  to  said   suit  were 
nonresidents  of  West  Virginia,  and  sued   out  an  order  of 
attachment,  which  he  caused  to  be  levied  on  seven  hundred 
and  seventy-four  acres  of  land,  the  property  of  said  cor- 
poration.    Plaintiff  also  filed  an  affidavit,  under  the  statute, 
to  the  fact  that  said  defendant  corporation  was  a  corpora- 
tion, and  that  no  person  could  be  found  in  Wood  County 
upon  whom  process  could  be  legally  served  in  said  cause, 
and  further,  that  L.  C.  Gratz,  H.  S.  Gratz,  Ella  G.  Fell, 
Mrs.  H.  A.  Styles,  James  Scott,  and  S.  G.  Kosengardner 
were  nonresidents  of  this  State,  antl  sued  out  at  January 
rules,  1897,  an  order  of  publication  against  the  said   non- 
resident defendants.     On  the  12th  day  of  January,  1897,  on 
motion  of  the   plaintiff,   the  court  appointed   Samuel  Y^- 
Styles  special  receiver  of  the  property  of  said  defendant 
corporation,    consisting    of  lands   in   Wood  and  Ritchie 
counties,  and  also  of  two  producing  oil  wells  therein.    On 
the  19th  day  of  February,  the  defendants  Lewis  C.  Gratz, 
Henry  S.  Gratz,  Ella  G.  Fell,  and  James  P.  Scott—all  the 
defendants  except  S.  G.  Rosengardner  and   Mrs.  H.  A. 
Styles,  executrix,  a*^ainst  whom  the  order  of  j.ublication 
was  made — appeared  and  filed  their  general  demurrer  to 
the  bill,  which,  having  been  considered,  was  overruled  by 
the  court,  and  said  defendants   were   required  to  answer 
within  thirty  days  from  that  date;  and  on  the  8th  day  of 
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May,  1897,  said  defendants  by  leave  of  the  court,  filed  their 
ansWer,  not  waiving^  any  exceptions  to  the  bill  on  account  of 
any  errors  therein.  On  the  28th  of  Aug-ust,  1897,  plaintiff 
filed  in  open  court  his  answer  and  special  replication  to  said 
answer;  and,  on  the  4th  day  of  the  following  month,  the 
cause  was  heard  as  set  out  in  the  decree,  '^upon  the  order 
of  publication  duly  executed  as  to  the  defendants,  upon 
the  bill  and  exhibits  therewith  filed,  and  cause  regularly  set 
for  hearing  at  the  rules,  upon  the  answer  and  cross  bill  of 
Lewis  C.  Gratz,  Henry  S.  Gratz,  Ella  G.  Fell,  and  James 
P.  Scott,  filed  May  8,  1897,  and  upon  the  special  replica- 
tion and  answer  of  the  plaintiff  to  said  answer,  upon  depo- 
sitions and  arguments  of  counsel,*'  when,  on  motion  of 
plaintiff,  the  cause  was  referred  to  a  commissioner  of  the 
court,  with  directions  to  take,  state,  and  report  to  the 
court: 

First,  a  settlement  of  the  accounts  between  the  plaintiff 
and  the  Laurel  Fork  Oil  &  Coal  Company;  second,  what 
liens  attached  to  the  real  estate  owned  by  the  corporation, 
and  trhe  nature,  amount,  and  priority  thereof;  third,  the 
debts,  if  any,  by  simple  contract  of  said  corporation;  and 
fourth,  the  names  of  the  stockholders  of  said  corporation, 
with  the  amount  of  stock  held  by  each,  and  any  other  mat- 
ter deemed  pertinent  by  himself  or  required  by  any  party 
in  interest, — under  which  decree,  W.  W.  Jackson,  commis- 
sioner, made  and  filed  his  report,  to  which  the  responding- 
defendants  filed  four  exceptions.  And  on  the  Sth  day  of 
January,  1898,  the  cause  was  heard,  the  exceptions  to  the 
commissioner's  report  were  overruled,  a  decree  entered  in 
favor  of  plaintiffs  against  the  defendant  corporation  for 
five  thousand  two  hundred  and  thirty  dollars  and  eighteen 
cents,  with  interest  from  date  of  decree,  and  providing  for 
the  s^lc  of  defendant's  lands  to  pay  the  same,  unless  the 
same  should  be  paid  within  thirty  days  from  that  date,  and 
a  conimissioner  appointed  to  make  sale  of  said  land,  from 
which  decree  the  defendants  Lewis  C.  Gratz,  Henry  S. 
Gratz,  Ella  G.  Fell,  James  P.  Scott,  and  Mrs.  H.  A.  Styles, 
executrix  of  the  last  will  and  testament  of  Henry  A.  Styles, 
deceased,  appealed  to  this  Court. 

Was  the  demurrer  properly  overruled?     The  bill  in  this 
cause  is  filed  by  a  stockholder  and  creditor  for  the  purpose 


378  Styles  v.  Laurel  Fork  O.  &  C.  Co.  el  aL  [45 

of  not  only  enforcing*  the  collection  of  his  claim,  but  for  the 
further  purpose,  as  allegfed  in  the  bill,  and  as  prayed  for, 
of  winding  up  the  affairs  of  the  corporation  by  decree  in 
the  suit.  The  bill  names  the  known  stockholders,  "and 
others,  whose  names  are  unknown,  who  are  stockholders 
in  the  Laurel  Fork  Oil  &  Coal  Co.,"  as  defendants.  In  a 
suit  to  wind  up  the  affairs  of  a  corporation,  the  stock- 
holders are  proper  and  necessary  parties  to  the  suit,  being 
interested,  and  entitled  to  the  assets  after  the  payment  of 
the  debts  of  the  corporation,  and  the  stockholders  should 
be  parties  in  order  to  a  proper  distribution  of  the  assets; 
and  the  only  ground  of  demurrer  urged  in  this  case  being 
for  want  of  such  parties,  the  demurrer  was  properly  over- 
ruled, because  the  stockholders  were  made  parties  by  the 
bill  naming  them  in  the  caption,  and  the  summons  was  is- 
sued against  them. 

Was  the  case  properly  matured  when  the  court  heard 
the  cause,  and  referred  it  to  the  commissioner  for 
account?  Was  the  defendant  corporation  then  or  since  be- 
fore the  court,  by  any  process  known  to  the  law?  A  suffi- 
cient affidavit  was  made  upon  which  to  award  an  order  of 
publication  against  all  the  defendants  named  in  the  bill, 
except  the  parties  designated  as  **unknown  stockholders." 
The  order  of  publication  was  taken,  however,  only  against 
the  defendants  L.  C.  Gratz,  H.  S.  Gratz,  Ella  Fell,  Mrs.  H. 
A.  Styles,  James  Scott,  and  S.  G.  Rosengardner,  as  non- 
residents of  the  state,  who,  on  motion  of  plaintiff  by  coun- 
sel, were  ordered  to  appear  within  one  month  after  the 
first  publication  of  the  order,  and  do  what  was  necessary 
to  protect  thoir  interests  in  the  suit,  No  order  of  publica- 
tion was  awarded  or  published  either  against  the  defend- 
ant corporation  or  the  ''unknown  parties.''  No  process 
was  served  on  the  corporation,  and  it  entered  no  appear- 
ance. 

Appellee  insists  that  "counsel  cannot  be  heard  to  say 
that  this  cause  was  not  matured  for  hearing  as  to  all  the  de- 
fendants, as  the  decree  made  in  the  case  on  September  4, 
1897,  adjudicates  this  matter  as  follows:  This  cause  came 
oa  this  day  to  be  heard  upon  the  order  of  publication  duly 
executed,  as  to  the  defendants;"'  and  that  '*want  of  publi- 
cation or  service  as  to  any  party  cannot  now   be  ques- 
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tioned," —  and  cites  Shafcr  v.  (fBricn^  31  W.  Va.,  601,  606, 
(8  S.  E.  298),  as  "directly  m  point  here."  Let  us  see.  In 
that  case  the  Court  says:  *'It  does  not  appear  whether  the 
company  was  served  or  not,  except  from  the  decree,  which 
declares  that  process  was  duly  served."  The  record  fail- 
ing to  show  whether  there  was  service  or  not,  and  the  de- 
cree declaring  that  '^process  was  duly  served,"  it  was  pre- 
sumed that  the  proper  service  was  had;  but  in  the  case  at 
bar  the  record  shows  the  order  of  publication,  and  shows 
that  it  was  duly  published  and  posted  as  to  the  defendants 
against  whom  it  was  taken,  but  It  shows  also  upon  its  face 
that  the  defendant  corporation  was  not  included  among  the 
defendants  who  were  ordered  to  appear.  In  the  absence 
from  the  record  of  the  process,  in  view  of  the  declaration 
in  the  decree  that  ''process  was  duly  served,"  or  that 
"order  of  publication  was  duly  executed,"  the  presump- 
tion would  be  that  it  was  so;  but  when  the  process  or  order 
of  publication,  with  the  evidence  of  its  service  or  execu- 
tion is  shown  in  the  record,  and  from  which  it  clearly  ap- 
pears that  the  order  was  not  taken  or  published  as  to  the 
defendant  corporation,  the  decree  raises  no  such  presump- 
tion. The  statute  (chapter  124  ot  the  Code)  provides  how 
nonresident  defendants  or  unknown  parties  or  corporation 
defendants,  when  no  person  can  be  found  in  the  county  up- 
on whom  process  can  be  legally  served,  shall  be  brought 
before  the  court  by  order  of  publication;  and,  in  order  to 
have  such  party  proceeded  against  properly  before  the 
court,  the  statute  must  be,  at  least,  substantially  complied 
with.  Neither  the  defendant  corporation  nor  all  the  stock- 
holders thereof  were  before  the  court;  and  as  held  in  Mc- 
Coy's Ex'rw  McCoy,  9  W.  Va.,  443,  "no  decree  should  be 
rendered  affecting  the  interest  of  an  absent  defendant,  un- 
less it  appear — if  he  be  not  otherwise  brought  before  the 
court — that  he  has  been  regularly  proceeded  against  by 
order  of  publication;"  and  it  is  there  further  held  that  "the 
objection  for  want  of  due  publication  against  the  ab- 
sent defendant  may  be  taken  by  other  defendants  who 
may  be  affected  by  the  decree  against  him,  and,  if  made 
in  the  appellate  court,  will  prove  fatal,  though  the  absent 
defendant  was  not  a  party  to  the  appeal.  The  cause  not 
having  been  ready  for  hearing  in  the  court  below,  in  the  ab- 
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sence  of  parties  wh)  hid  a  rijcht  to  be  heard  up3a  all  ques- 
tions affecting  their  interests  [especially  the  corpjratioQ 
defendant,  upon  which  no  process  was  served,  and  for 
which  no  appearance  was  entered,  and  against  which  no 
order  of  publication  was  awarded  or  published  or  posted], 
it  is  no  condition  for  the  appellate  court  to  adjudicate  any 
of  the  principles  of  the  cause." 

The  decree  of  January  S,  1898,  is  reversed,  and  the  cause 
remanded  to  the  circuit  court  of  Wood  County,  that  proper 
process  may  be  taken  to  bring  the  parties  before  the 
court,  and  the  cause  heard  and  decided   according  to  the 

rights  of  the  parties. 

Reversed. 


CHARLESTON. 

Wade  v.  South   Penn  Oil  Co. 
Submitted  June  11,  1898— Decided  November  26,  1898. 

1 .  L  KASE — Surren  Vr  of  Lease, 

If  a  lessee  for  life  or  years  take  a  new  lease  of  the  reversioner 
for  a  long-er  or  shorter  term  than  before,  it  is  a  surrender  of  the 
first  lease,     (p.  381). 

2.  Leask — Option — Surrender  of  Lease. 

A  lease  yielding  rent  and  an  option  to  purchase  the  fee  out- 
right are  not  inconsistent,  and  the  taking  such  lease  during  the 
the  term  of  the  option  will  not  abrogate  or  surrender  It.     (p.  383.) 

3.  Lease — Option — Election  to  Purchase. 

Where  there  is  a  lease  for  years  with  rent,  and  an  option  to 
purchase  the  fee,  an  election  to  purchase  under  the  option,  and 
tender  of  the  purchase  price  under  it,  ends  the  lease  and  its  rent, 
(p.  383). 
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4.     Tks  ASCV—Tenanl/or  Life  -Purchase  of  Reversion. 

A  purchase  6f  the  reversion  in   fee  by  a  tenant  for  years  ends 
the  tenancy,  and  the  tenant  is  not  thereafter  estopped  from  deny- 
ing" further  continuing-  title  or  rent  in  the  landlord,     (p   383). 

Appeal  from  Circuit  Court,  Wetzel  County. 
Bill  by  James  Wade  against  the  South  Penn  Oil  Com- 
pany.    Decree  for  defendant,  and  plaintiff  appeals. 

Affirmed, 

Thomas  P.  Jacobs  and  J.  W.  Newman,  for  appellant. 
A.  B.  Fleming  and  U.  N.  Arnett,  for  appellee. 

Brannon,  President: 

Wade,  on  June  9,  189i,  made  a  lease  for  five  years  to  Mc- 
Caslin  of  a  tract  of  land  for  production  of  oil  and  gas,  giv- 
ing" Wade  one-eighth  of  the  oil  and  six  hundred  dollars  per 
year  for  each  gas  well  as  rent,  which  lease  was  assigned 
July  2,  1890,  by  McCaslin  to  South  Penn  Oil  Company. 
On  April  5,  1894,  Wade  made  a  deed,  which,  in  its  granting 
clause,  granted  to  one  Smith  all  the  oil  and  gas  in  the  tract, 
t>ut  the  deed  says  that  it  was  agreed  that  Smith  had  an  op- 
tion to  buy  at  the  end  of  five  years  the  oil  and  gas  in  the  tract, 
and  on  payment  they  were  to  be  conveyed  to  him;  and  the 
deed  further  states  that  it  was  on  the  condition  that  Smith 
shotiidf.wiUMfl  thirty  days  after  the  completion  of  a  well, 
either  |)ay  Wade  one  thousand  two  hqndred  and  fifty-two 
dollars,  or  release  and  reconvey;  and  it  further  states  that 
it  was  on  condition  to  be  void  if  a  well  should  not  be  com- 
pleted  in  five  years,  unless  Smith  should  pay  one  thousand 
two  hundred  and  fifty-two  dollars  before  the  expiration  of 
that  time;  and  it  further  provided  that,  if  *'the  above 
lease  become  void,"  then  the  oil  and  gas  right  should  draw 
one  dollar  per  acre  yearly  until  **this  option  is  paid  in  full, 
then  deed  to  be  made  by  parties  of  first  part,  or  surrend- 
ered." Smith  assigned  his  rights  under  this  instrument 
to  the  South  Penn  Oil  Company,  April  16,  1894.  After- 
wards,  July  31, 1895,  the  South  Penn  Oil  Company  took  from 
Wade  a  lease  of  the  same  land  for  production  of  oil  and  gas 
for  the  term  of  ten  years,  covenanting  to  pay  Wade  as  rent 
one.eigrhth  of  the  oil  and  five  hundred  and  fifty  dollars  per 
year  for  each  gas  well.     The  company  made  no  develop- 
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ment  during-  the  life  of  the  McCaslin  lease,  but  under  the 
lease  to  itself  it  developed  oil  upon  the  tract  in  paying 
quantity,  and  tendered  Wade  one  thousand  two  hundred 
and  fifty-two  dollars  in  full  satisfaction  of  his  rig-hts  to  the 
oil  and  gas,  claiming-  right  to  do  so  under  the  said  option; 
but  Wade  refused  to  receive  it,  and  the  money  was  paid  in 
bank  to  his  credit,  and  the  answer  of  the  company  still 
tenders  it.  Wade  demanded  an  eighth  of  th^  oil,  and,  the 
company  refusing  it,  Wade  brought  this  suit  to  compel 
a  discovery  of  the  oil  produced  from  the  tract,  and  for  an 
account  thereof.  The  circuit  court  dismissed  his  bill,  and 
he  appeals. 

There  is  no  dispute  of  facts.  The  sole  question  in  the 
case  is  as  to  the  effect  of  said  papers.  There  can  be  no 
question  that  the  taking  of  the  second  lease  was,  by  law,  a 
surrender  of  the  McCaslin  lease  by  the  company',  as,  if  a 
lessee  for  life  or  years,  or  his  assignee,  take  a  new  lease, 
of  the  reversioner,  for  a  g-reater  or  shorter  term  than  be- 
fore, there  is  a  surrender  of  the  first  lease.  2  Minor,  Inst. 
791;  2  Tayl.  Landl.  &  Ten.  §  512.  But  then  comes  the 
question,  what  is  the  effect  of  the  second  lease  upon  the 
option  instrument?  If  it  were  a  mere  lease,  it  would  be 
surrendered  like  the  first  lease;  but  it  is  not  a  lease. 
What  is  it?  It  is  an  option  to  buy  all  the  oil  and  g-as  within 
five  years  of  its  date.  Read  by  its  four  corners,  it  imports 
nothing  else.  If  its  strictly  granting  part  stood  alone,  it 
would  be  an  absolute  grant,  and,  no  doubt,  the  subsequent 
lease  covenanting  to  pay  a  share  of  the  oil  would  be  bind- 
ing on  the  lessee  company,  for  there  is  the  covenant  to  pay, 
and  a  lessee  cannot  deny  his  landlord's  title  or  his  agree- 
ment to  pay  rent;  and,  even  when  one  who  is  the  real 
owner  enters  into  a  lease  leasing  his  own  land  from  an- 
other,  this  rule  prevents  him  from  setting  up  title  in  him- 
self. 3  Tayl.  Landl.  &  Ten.  S  80.  To  bring  the  case  un- 
der this  doctrine,  counsel  for  Wade  contends  that  by  the 
first  lease  and  said  option  deed  the  company,  at  the  date  of 
the  second  lease,  owned  all  the  oil,  and,  taking  the  second 
lease,  it  is  the  case  of  a  man  making  himself  by  deed  a 
tenant  to  another  of  his  own  land,  and  he  cannot  deny  his 
landlord's  title,  or  avoid  the  rent.  This  would  be  so  were 
this  option  not  a  mere  option,  but  an  instrument  of  abso- 
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lute  grant  which  has  already  invested  the  company  with 
ownership  of  the  oil.  But  it  had  not  so  operated;  it  was 
a  mere  rig^ht  to  elect  to  become  such  owner.  If  an  abso- 
lute grant,  why  such  profuse  provisions  of  option  to  pur- 
chase? There  is  no  legal  inconsistency  between  the  sec- 
ond lease  and  the  option.  The  former  gave  the  lessee  the 
the  rig-ht  to  mine  for  oil  for  ten  years,  paying-  rent;  the 
latter  g^ave  the  separate  distinct  right  to  purchase  outright, 
at  a  fixed  price,  within  five  years.  The  purchase  would, 
of  course,  close  the  lease  by  merger,  as  the  right  to  the 
rental  would  pass  from  the  landlord  upon  his  sale  of  the 
fee  to  the  tenant,  and  the  leasehold  estate  would  sink  and 
cease  in  the  reversion  the  greater  estate,  upon  their  union 
in  the  same  person,  under  well-known  principles.  Tied. 
Real  Prop.  §  63.  And  it  is  clear,  when  a  tenant  purchases 
the  fee,  his  estoppel  to  deny  the  landlord's  title  ceases, 
because  the  tenancy  ceases.  Campbell \,  Fcttcrnian^s  Hcirs^ 
20  W.  Va.,  398;  2  Tayl.  Landl.  &  Ten.  §  502.  He  may 
thereafter  set  up  his  own  title  in  fee  against  rent.  Wood, 
Landl.  &  Ten.  373.  The  option  invested  Smith,  before 
the  second  lease,  with  only  an  election  to  purchase,  and  its 
acceptance  after  said  lease  made  a  purchase  after  it. 
Swcaringcn  v.  Watson,  35  W.  Va.,  463,  (14  S.  E.  249).  Sure, 
ly,  a  tenant  can  make  a  purchase  of  the  fee  after  he  be- 
comes a  tenant.  This  is  all  I  see  in  the  case.  Upon  tend- 
er of  the  price  fixed  for  a  purchase.  Wade  was  not  entitled 
to  a  share  of  the  oil,  and  had  no  rig-ht  to  demand  an  account 
of  the  oil  produced,  and  his  bill  was  properly  dismissed. 
He  is  entitled  only  to  the  one  thousand  two  hundred  and 
forty-two  dollars.     Decree  aflBrmed. 

Affirmed, 
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CHARLESTON. 

Adkins  et  aL  v.  Globe  Fire  Insurance  Co. 

Submitted  June  18,  1898— Decided  November  30,  1898. 

1.  Bill  OP  KxcKVTioss—Signini^^Appellaie  Court, 

m 

A  bill  of  exceptions  must  be  signed  by  the  judg'e,  else  it  cannot 
be  considered  in  the  appellate  court,     (p.  385). 

2.  Bill  of  Exceptions — /Record — Attestation  by  Clerk, 

The  record  entered  in  the  law  order  book  of  a  circuit  court 
must  attest  that  a  bill  of  exception  was  executed  and  made  part 
of  the  record,  else  such  bill  cannot  be  considered,  thoug-h  inser- 
ted in  the  record  by  the  clerk.  (As  to  exceptions  shown  by  order, 
where  there  is  no  bill  of  exceptions. )     (p.  386). 

3.  Foreign  Corporations — Service   of  Process — Return — Amend- 
ment of  Return. 

A  return  of  service  of  a  summons  in  an  action  ag'ainst  a  for- 
eign insurance  or 'other  corporation  upon  an  attorney  appointed 
by  it  to  accept  service  of  process  must  show  that  he  is  the  at- 
torney so  appointed  to  accept  service  of  process.  A  return  show- 
ing a  delivery  of  a  summons  to  '^Alf.  Paul,  attorney  in  fact  and 
of  record  for  said  Globe  Fire  Insurance  Company,*' is  bad, in  not 
designating  for  what  purpose  he  is  attorney.  Judg-ment  on  it  is 
void.     The  return  may  be  amended,     (pp.  386,  389;. 

4.  Service  of  Process — Acceptance  of  Service. 

**Service  accepted,  Sep.  6,  1897      Alf.  Paul,"  is  a  bad  accept- 
ance,    (p,  388 ). 

5.  I N su  ran  c e — Proof  of  Loss — Condition  Precedent. 

A  policy  of  insurance  provides  that  proof  of  loss  shall  be  fur- 
nished in  sixty  days  after  loss,  and  the  loss  payable  in  sixty 
days  after  such  proof  furnished.  The  furnishing  such  proof  is  a 
precedent  condition  to  action  or  recovery,  if  not  waived,  and  the 
plaintiff  carries  the  burden  of  showing  that  such  proof  was  fur- 
nished; but  he  need  not  show  it  unless  the  defense  has  pleaded 
the  failure  to  furnish  such  proof,     (p.  388). 
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Error  to  Circuit  Court,  Kanawha  County. 

Action  by  M.  A.  Adkins  and  Nora  B.  Shoemaker  ag-ainst 
the  Globe  Fire  Insurance  Company.  Judgment  for  plain- 
tiffs.    Defendant  brings  error. 

/Reversed, 

Adam  B.  Littlepagk,  for  plaintiff  in  error. 

L.  A.  Martin  and  J.  W.  Kennedy,  for  defendants  in 
error. 

Brannon,  President: 

In  an  action  of  assumpsit  in  the  circuit  court  of  Kana- 
wha County,  brought  upon  a  policy  of  fire  insurance  by 
Adkins  and  Shoemaker  against  the  Globe  Fire  Insurance 
Company,  of  the  City  of  New  York,  the  defendant  not  ap- 
pearing in  defense,  a  jury  tried  the  case,  and  found  a  ver- 
dict for  the  plaintiffs,  on  which  the  court  entered  judg- 
ment. Afterwards,  during  the  term,  the  defendant  ap- 
peared, and  moved  for  a  new  trial,  but  the  court  refused, 
and  the  defendant  comes  to  this  Court  for  relief. 

The  error  assigned  is  the  refusal  to  set  aside  the  ver- 
dict. The  grounds  on  which  the  defendant  based  its  mo- 
tion were  that  the  verdict  was  contrary  to  the  law  and  evi- 
dence, and  because  of  facts  shown  in  a  petition  for  a  new 
trial  and  certain  affidavits  to  support  it.  The  plaintiffs 
deny  the  rig-ht  of  defendant  to  have  this  Court  consider 
the  affidavits  or  the  evidence  on  the  ground,  as  claimed  by 
them,  that  three  papers  printed  in  the  record  as  bills  of 
exception  arc  not  part  of  the  record,  because  two  of  them 
are  not  signed  by  the  judge;  and  that,  though  one  issig-ned 
there  is  no  evidence  in  the  record  to  show  its  execution. 
A  bill  of  exception  must  be  sig-ned  by  the  judge.  Even  if 
the  record  state  that  it  was  signed,  and  it  is  not,  it  is  not 
good;  for  the  bill  is  equally  admissible  as  a  part  of  the  rec- 
ord on  the  question  of  signing,  and  it  is  found  not  signed. 
Without  sig"nature,  how  can  we  say  that  the  bill  was  final- 
ly settled,  or  the  truth  stated  therein,  or  the  paper  a  gen- 
uine one?  The  order  calls  for  a  paper  signed,  and  it  is 
not,  and  cannot  be  the  one  called  for  by  the  order.  The 
Code  demands  that  it  be  sig-ned.  As  early  as  Gordon  v. 
Brown'^s  Ex'r,  3  Hen.  &  M.,  219,  it  was  held  that  **a  paper 
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intended  as  a  bill  of  exceptions  to  an  opinion  of  the  dis- 
trict court  (two  judg-es  being-  present)  oug^ht  not  to  be  con- 
sidered as  such,  if  not  sig-ned  by  both."  In  Coin,  v.  HaJI^ 
8  W.  Va.,  259,  thoiig-h  the  record  said  a  bill  was  sig-ned, 
but  it  was  not,  this  Court  held  that  **a  bill  of  exceptions  to 
the  opinion  of  the  court  overruling  a  motion  for  a  new 
trial,  not  being  signed  by  the  judg^e,  does  not  become  a 
part  of  the  record,  and  the  evidence  therein  cannot  be  ex- 
amined by  an  appellate  court."  Upon  a  like  statute  with 
ours  it  has  been  so  twice  decided  in  Illinois.  Jones  v. 
Sprag'uCy  3  111. ,55;  Reeves  v. Reeves,  54  111.,  332.  So  in  various 
states.  Throop,  Trials,  §  2807.  This  rule  of  practice  is 
important  to  be  observed.  Let  us  see  if  there  are  three 
separate  bills  of  exception,  and  two  of  them  unsig-ned.  We 
ougfht  to  give  liberal  construction,  to  gfive'  to  the  party  his 
exception.  It  is  clear  that  the  evidence  was  inserted  in 
the  bill,  and  later  other  matters  were  introduced  for  new 
trial,  and  that  the  whole  paper  is  but  one  bill,  its  matter 
put  in  at  different  times  during  the  term,  as  shown  by  dif- 
ferent dates  of  the  term  stated  in  it,  and  by  the  langfuage 
in  opening",  *'Be  it  remembered,"  and  in  succeeding-  sec- 
tions, **And  be  it  further  remembered,"  and  the  fact  that 
no  section  has  any  seal  or  sig-nature,  and  that  such  signa* 
tureand  seal  are  in  due  form  at  the  close.  So  we  must 
consider  the  bill  if  the  record  attests  its  execution.  This 
it  must  do.  Bank  v.  Shozvacre,  26  W.  Va.,  49.  I  find  an 
order  stating  that  defendant  moved  for  a  new  trial,  and  in 
support  of  his  motion  submitted  certain  affidavits  and  bis 
sworn  petition,  and  that  the  court  refused  a  new  trial,  *'to 
which  ruling  of  the  court  the  defendant  objected,  and 
prayed  that  said  excieption  be  signed,  sealed,  and  saved  to 
it,  and  made  part  of  the  record;  which  is  done."  This 
surely  attests  the  execution  of  the  bill  of  exception. 

We  now  examine  the  grounds  for  a  new  trial.  One  is 
surprise.  This  is  based  on  the  claim  that  the  company 
had  no  notice  of  the  suit,  did  not  know  that  such  a  suit  ex- 
isted until  the  day  of  trial,  when,  after  the  case  was  called 
for  trial,  a  teleg-ram  was  sent  from  Charleston  to  the  a^ent 
at  Wheeling,  informing  him  of  the  suit,  and  likely  this  did 
not  reach  the  agent  until  the  verdict  had  been  rendered, 
and  perhaps  the  judg-ment.     Process  was  served   in  Ohio 
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County  upon  Alf  Paul,  as  attorney  in  fact  and  of  record 
for  the  company,  and  he  accepted  service  besides.  Paul 
makes  affidavit  that  he  has  no  recollection  of  service  upon 
him,  or  of  acceptance  by  him,  and  he  is  sure  no  copy  was 
ever  j^iven  him.  The  return  of  an  officer  upon  process 
cannot  be  so  contradicted.  Stewart  v.  Stewart^  27  W.  Va., 
U>8.  If  we  recoofnize  this  return,  it  follows  that  the  al- 
lejfed  surprise  is  no  ground  for  a  new  trial,  as  a 
party  must  not  neglect  or  forget,  but  must  appear 
and  defend.  His  negligence  or  his  misfortune  in  allowing 
the  suit  to  escape  his  memory  cannot  prejudice  the  other 
party,  he  having  done  all  the  law  required  of  him.  Post  v. 
G/;r,  42W.  Va.,  72,  (24  S.  E.  5S3).  But  is  the  return 
good  on  its  face?  I  think  not.  It  says  that  the  summons 
was  served  "by  delivering  a  copy  to  Alf.  Paul,  attorney  in 
fact  and  of  record  for  said  Globe  Fire  Insurance  Com- 
pany." Attorney  in  fact  for  what  purpose?  To  make  a 
deed,  or  sell  property,  or  accept  service  of  process?  The 
return  does  not  say.  The  rule  is  that,  where  there  is  sub- 
stitutionary service,  not  personal,  the  elements  to  make  the 
service  good  in  law  must  appear.  If  service  be  not  on  a  de- 
fendant personally,  but  on  someone  for  him,  the  return  must 
state  on  whom  service  is  made,  and  that  the  person  is  his 
wife,  or  member  of  his  family,  and  over  sixteen  years  of 
age,  etc.  The  facts  making  tho  substitute  a  proper  per- 
son for  service  under  the  law  must  appear.  If  he  is  pres- 
ident, director,  cashier,  or  mayor,  it  must  be  so  stated. 
This  return  should  have  stated  that  Paul  was  attorney  ap- 
pointed by  the  company  to  accept  service  of  process. 
The  sheriff  must  necessarily  hunt  and  find  the  proper 
person  for  service,  and  be  able  to  state  that  he  is  such. 
This  return  says  that  Paul  was  attorney  of  record.  This 
does  not  help.  If  attorney  for  any  purpose  his  power 
might  be  of  record.  We  cannot  assume  therefrom  that  he 
was  attorney  to  accept  service.  In  fact,  an  appointment 
of  an  attorney  for  a  foreign  insurance  company  like  this  is 
not  required,  like  a  domestic  corporation,  under  Code,  c. 
54,  s.  24,  to  be  recorded,  but  is  only  **filed"  in  the  auditor's 
office  by  chapter  34,  s.  15.  Frazicrw  Railway  Co.^  40  W. 
Va.,  224,  (21  S.  10.  723),  holds  that  a  summons  against  a 
corporation  "may  be  on  any  person  appointed  pursuant  to 
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law  to  accept  service/*  and  I  notice  the  return  there  so 
showed,  and  I  think  such  is  the  practice.     The  Code,  in 
chapter  50,  s.  38,  which  is  applied  by  chapter  49,  s.  6,  re- 
quires that  the  return  of  service  in  suits  against  corpo- 
rations must  show  "on  whom*'  the   service    was.     T^^^^ 
does  not   mean   merely  his  name,   but  his   character    or 
relation  to  the  company  to  show  the  court  that  he  is  one 
who  bears  the  relation  to  the  company  which   preceding 
sections  have  pointed  out  as  authorizing  service.     It   must 
mean  this,  because  those  sections  just  before  this   pointed 
out  the  relations  authorizing  service.     Said  section  pro- 
nounces a  return  failing  to  comply  with  it  ''invalid,"   and 
judgment  on  service  not  complying  with  said  section   has 
been  held  void.     Railway  Co,  v.  Ryan,  31  W.    Va.,   364,  ^6 
S.  E.  924);  Taylor  w  Railroad  G?.,  35  W.  Va.,  328,  (13  S.  E. 
1009).     An  acceptance  is  on  the   process    reading:     "Ser- 
vices accepted,  Sep.  6,  1897.   Alf.  Paul."     Who  is  he?     We 
do  not  know  by  judicial  cognizance  that  he  is  this  com- 
pany's attorney  to  accept  service  and  he  does  not  say  so. 
This  being  a  judgment  by  default,  the  return  is  part  of 
the  record,  and  for  its  defect  the  judgment  could,  after 
the  term,  be  reversed  on  motion.     Midkiff  v.  Lusher,  Zl 
W.  Va.,  43'>.     Of  course,  this  defect  could  avail  on    motion 
for  a  new  trial  made  during  the  term.     The  motion  for  a 
new  trial  was  also  based  "on  errors  apparent  on  the  face 
of  the  record;*'  and  there  is  such  error  in  this  case.     The 
plaintiffs  were  present  at  the  mDtion.     The  court,  for  this 
cause,  ought  to  have  given  a  new  trial.     (See  note). 

There  is  another  reason  given  by  counsel  for  a  new  trial. 
The  policy  was  issued  July  1,  1897.  The  house,  occupied 
at  the  time  as  a  liquor  saloon,  was  burned  on  the  night  of 
July  3,  1897,  at  11  o'clock,  and  suit  was  brought  September 
2,  1897.  The  policy  provides  that  the  insured  shall  make 
and  furnish  certain  proof  of  loss  within  sixty  days  after 
the  fire,  and  the  loss  shall  not  be  payable  till  sixty  days 
after  such  proof  of  loss  shall  be  furnished.  This  Court 
held,  in  Pcninsuhu  Land  Tra^isp,  &  Mfg,  Co,  v.  Franklin 
Fire  Ins.  Co.,  35  W.  Va.,  666,  (14  S.  E.  237),  that  the  fur- 
nishing such  proof  was  a  condition  precedent  to  recovery 
on  the  policy;  and  Flanaghan  v.  Insurance  Co.y  42  W.Va., 
426,  (26  S.  E.  513),  holds  that  the  burden  of  showing  that 
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such  proof  of  loss  was  furnished  is  on  the  plaintiff.  It  is 
hig-hly  improbable  that  such  proof  was  furnished  so  as  to 
warrant  suit  on  September  2d,  according-  to  plaintiff's  own 
evidence.  It  is  not  shown  when  proof  of  loss  was  fur- 
nish^. Indeed,  there  is  nothing  but  hearsay  to  show  that 
any  was  ever  furnished;  and  that  evidence,  if  not  hearsay, 
would  be  no  adequate  evidence.  But,  as  section  64,  chap- 
ter 125,  Code,  says  that  "if  the  defense  be  that  the  action 
cannot  be  maintained  because  of  failure  to  perform  or 
comply  with,  or  violation  of  any  clause,  condition  or  war- 
ranty'' of  the  policy,  the  defendant  must  plead  the  clause 
not  performed,  we  cannot  likely  give  defendant  the  benefit 
of  this  view.  It  might  be  said  with  some  plausibility  that, 
in  the  absence  of  such  plea,  the  plaintiff  need  not  have  en- 
tered upon  the  matter  in  evidence;  but,  as  he  did,  and 
failed  to  prove  what  is  requisite,  it  is  to  go  against  him  as 
if  the  defendant  had  pleaded  it.  We  reverse  the  judg- 
ment, set  aside  the  verdict,  grant  a  new  trial,  and  remand 
the  cause  for  such  trial. 

ON  REHEARING. 

In  deference  to  counsel,  I  have  made,  on  application  for 
rehearing,  further  examination  as  to  the  service  of  pro- 
cess in  this  case.  Where  a  statute  allows  service  in  any 
other  mode  than  by  actual  personal  service,  it  is  called 
substitutionary  or  constructive  service,  and  the  return 
must  show  *'on  its  face  all  the  circumstances  which  author- 
ize this  manner  of  service"  (22  Am.  &  Eng.  Enc.  Law, 
182);  otherwise,  judgment  by  default  is  null  (4  Minor, 
Inst,  [2d  Ed.]  533;  A/.  [3d  Ed.]  646).  As  to  corporations, 
they  not  being  persons,  the  statute  designates  officers  for 
service;  and  the  statute  must  be  strictly  followed,  else 
judgment  by  default  is  null.  4  Minor,  Inst.,648;6Thomp. 
Corp  ,  §  7503.  **The  sheriff's  return  should  show  clearly 
upon  what  officer  or  agent  service  was  made,  and  the  char- 
acter of  the  officer  or  agency;  *  *  *  and,  if  the  return  fails 
to  show  that  the  service  was  upon  the  identical  agent  pro- 
vided by  statute,  or  at  the  place  provided,  itis  insufficient." 
22  Am.  &  Eng.  Enc.  Law,  184.  The  return  must  set  out 
all  the  facts,  so  the  court  may  judge  of  the  sufficiency  of 
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the  service.  Hod<(cs  v.  Hodges^  71  Am.  Dec,  388.  I  find 
the  authorities  strict  on  this  point,  because  leg-al  notice 
lies  at  the  bottom  of  every  suit  to  make  judgment  g-ood. 
In  Dickerson  v.  Railroad  Co.^  43  Kan.,  702,  (23  l^ac.  936), 
a  return  that  service  was  by  ''delivering*  a  copy  therespf  to 
Mr.  Fish,  agent  of  the  within  railroad  company,"  was  held 
bad,  "as  it  contained  no  description  or  hint  of  the  charac- 
ter of  the  agency."  The  court  quoted  a  former  case,  say- 
ing it  did  not  show  service  on  any  person  named  as  ser- 
vice agent  appointed  under  statute  to  accept  service,  and 
saying:  *'For  aught  that  appears,  said  March  may  have 
been  an  agent  to  purchase  coal  or  transact  any  temporary 
business.  *  *  *"  A  statute  allowed  service  on  "the  near- 
est station  or  freight  agent,"  and  a  return  showing  service 
on  "the  nearest  agent"  was  held  bad,  as  it  must  describe 
the  agent,  in  the  language  of  the  act,  as  "the  nearest  station 
or  freight  agent."  Haley  v.  Railroad  Co,^  80  Mo.,  112. 
Where  the  statute  allowed  service  on  a  "regular  ticket  or 
freight  agent,"  a  return  not  showing  that  the  agent  was  a 
"regular"  one  was  held  bad  in  Talhnan  v.  Railroad  Co,^ 
45  Fed.,  156.  In  Raihvuy  Co.  v.  Hunt,  39  Mich.,  469,  the 
statute  allowed  service  on  a  "general- or  special  agent"  of 
a  corporation,  and  a  return  of  service  on  "agent  of  within- 
named  defendant"  was  held  bad.  Judge  Cooley  asked: 
"What  sort  of  an  agent?  Was  he  an  agent  to  buy  wood, 
or  employ  switchmen,  or  keep  cattle  off  the  track,  or 
what  was  his  agency?"  "Service  must  be  on  the  identical 
agent  provided  by  the  statute,"  says  Great  West  Mm,  Co, 
V.  Woodmas  of  Alston  Mm,  Co,,  (Colo.  Sup.)  13  Am.  St. 
Kep.,  204  (s.  c.  20  Pac,  771).  The  return  must  state  al 
facts  to  make  it  good,  and  where  it  departs  from  the 
statute  everything  is  inferred  against  it  which  such  depar- 
ture warrants.  Bank  v.  Simitin,  79  Mo.,  531,  97  Am.  Dec. 
.280,  note;  22  Am.  &  Eng.  Enc.  Law,  183.  Hence,  in  this 
case  we  can  fairly  infer  that  Paul  may  have  been  an  attor- 
ney in  fact  for  other  purposes  than  to  accept  service. 
Counsel  cite  Wagon  Co,  v.  Peterson,  27  W.  Va.,  314,  where 
the  service  was  on  the  "lawful  attorney"  of  a  foreign  in- 
surance company.  The  court  held  \K, prima  facie  good  to 
prevent  a  judgment  being  regarded  null  and  void,  but  did 
not  say   that,  if  objected  to  before  the  judgment  became 
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final,  or  by  motion  toset  it  aside  for  want  of  leg^al  service, 
it  would  be  g-ood.  Here  it  is  on  motion  to  set  aside  the 
judgment  before  it  became  final.  And  observe  in  that 
case  the  service  was  on  a  **lawful  attorney,"  which  im- 
ported perhaps  one  appointed  by  law,  like  "state  ag^ent," 
in  Stone  v.  Insurance  Co.,  78  Mo.,  655,  while  '*agent"  was 
not  good  in  Gales  v.  Tuslen,  89  Mo.,  19,  (14  S.  W.  827);  but 
in  this  case  it  is  **attorney  in  fact  and  of  record," — not  say- 
ing "lawful,"  not  importing  one  appointed  under  the 
statue.  The  words  *'of  record"  do  not  help,  because  no 
law  required  the  appointment  to  be  recorded.  The  ser- 
vice is  simply  and  only  on  an  attorney  in  fact,  and  it  thus 
plainly  falls  under  the  law  above  that,  unless  the  agency  is 
defined,  the  service  is  bad. 

Counsel  urge  that  defendant  appeared,  not  to  take  ad- 
vantage of  defective  return^  but  to  set  aside  judgment,  and 
thus  waived  the  defective  return.  If  it  had  done  so  before 
trial  and  judgment,  this  would  be  so.  Mahany  v.  Kcphari, 
15  W.  Va.,  609.  But  defendant  had  to  get  rid  of  the  judg- 
ment before  it  could  attack  the  process.  It  should  have 
pointed  out  this  defect,  and  thus  given  opportunity  to  the 
other  side  to  amend  it.  But  I  do  not  consider  this  a  waiver, 
as  the  plaintiff  is  bound  to  see  that  his  process  is  right. 
After  a  judgment  is  final,  such  defect  is  availed  of  by  mo- 
tion to  reverse,  assigning  it  as  error.  But  before  the  judg- 
ment is  final,  it  strikes  me  that,  on  a  motion  to  set  aside 
the  judgment,  defendant  is  entitled  to  the  benefit  of  the  ob- 
jection,— any  defect  in  the  record.  I  know  that  for  defec- 
tive service  a  judgment  by  default  at  common  law  is  rever- 
sible by  writ  of  error,  and  not  by  motion,  and  the  writ  and 
return  are  part  of  the  record.  Capehart  v.  Cunningham,  12 
W.  Va.,  750;  Nadcnbush  v.  Lane,  4  Kand.  413;  Midkiff  v. 
Lusher,  27  W.  Va.,  439. 

Counsel  still  insist  that  there  is  no  bill  of  exceptions, 
because  the  record  does  not  note  it.  I  have  shown  above 
that  it  does.  But  suppose  it  does  not.  The  order  itself  is 
sufficient  to  present  the  grounds  of  new  trial  without  bill 
exceptions,  as  it  states  that  defendant  moved  the  cpurt  to 
set  aside  verdict  and  judgment  because  contrary  to  evi- 
dence and  law,  and  that  defendant  was  taken  by  surprise, 
as  it  did  not  know  of  the  pendency  of  the  suit,  and  in  sup- 
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port  of  its  motion  filed  its  petition  and  specified  affidavits; 
and  then  it  says  that,  ''after  considering*  the  affidavits 
aforesaid  in  support  of  said  motion  to  set  aside  said  ver- 
dict and  judgment,  and  grant  a  new  trial,  the  court  over- 
ruled said  motion  and  refused  to  set  aside  said  verdict  and 
judgment  and  grant  a  new  trial,  to  which  ruling  the  de- 
fendant objected  and  excepted,  and  prayed  that  said  ex- 
ception be  signed,  sealed,  and  saved  to  it;  which  is  done.** 
This  shows  the  motion,  and  its  grounds,  the  documents 
read,  the  action  of  the  court,  and  objection  and  exception 
thereto,  and  the  declaration  of  the  court  that  such  objection 
and  exception  be  saved  to  it.  What  more  is  needed?  A 
bill  of  exceptions  would  show  no  more.  This  is  suffi- 
cient without  a  bill  of  exceptions.  Hughes  v.  Frum^  41 
W.  Va.,  445,  (23  S.  E.  604);  Perry  v.  Horn,  22  W.  Va.,  381; 
Mitchell  V.  Baratta,  17  Grat.,  445. 

Another  reason  for  granting  a  new  trial,  as  I  am  clearly 
of  opinion  upon  further  consideration,  is  surprise.  An  at- 
torney had  been  the  general  counsel  for  the  company,  and 
after  the  loss  by  fire  for  which  this  suit  is  brought  acted 
for  the  company  in  the  matter.  When  the  case  was  called, 
this  attorney  stated  to  the  court  that  he  desired  to  make 
a  statement  to  place  himself  right  before  the  court  and 
bar;  that  he  did  not  appear  for  the  company;  that  he  had 
performed  service  for  it,  at  an  agent's  request,  in  the  mat- 
ter of  this  loss,  and  a  disagreement  arose  between  him 
and  the  agent  as  to  the  amount  of  pay  for  services,  which 
was  compromised,  and  he  retired  from  the  company's  ser- 
vice; and  further  stated  that  he  did  not  understand  why 
defendant  was  not  appearing,  and  he  was  satisfied  that 
there  must  be  something  wrong,  and  asked  the  court  to 
continue  the  case  to  a  later  day  of  the  term,  so  that  he 
could  telegraph  the  company  as  to  the  situation,  and  he 
was  afraid  the  company  was  depending  on  him,  and  was 
satisfied  the  company  did  not  know  of  the  pendency  of  the 
suit;  but  the  plaintiff  pressed  a  trial.  He  did  telegraph, 
and  was  answered  by  the  agent,  **No  notice  of  suit  ever 
served  on  me,"  as  did  the  general  office  also,  and  was  re- 
quested to  defend  the  suit;  but  the  verdict  and  judgment 
had  been  rendered.  This  attorney  swears  that  he  has  no 
doubt,  from  the  letters,  papers,  etc,  that  the  company  was 
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ig-norant  of  the  suit.  The  company  took  prompt  steps, 
but  it  was  too  late.  This  appeals  strongly  for  a  new  trial. 
The  defendant  has,  as  a  matter  of  fact,  never  had  a  trial, 
and  we  ought  to  lean  in  favor  of  giving  it  one,  as  it  is  not  a 
decision  final  in  its  favor,  but  only  accords  it  what  it  should 
hskve, — ^a  fair  trial.  We  think  that  the  court  should  have  al- 
lowed a  few  days'  time  to  notify  the  company.  No  longer 
time  was  asked. 

Rcver$€d. 


CHARLESTON. 
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Submitted  June  6,  1898— Decided  November  30,  1898. 

1.  Municipal  Corporations— Z.»Vi^t7i/> — Fireworks — Municipal  Of- 
ficers. 

An  incorporated  town  is  not  liable  for  personal  injuries  occa- 
sioned by  the  firing*  of  squibs,  rockets,  fireworks,  and  fi rearms 
on  the  streets  by  a  crowd  of  citizens,  although  such  acts  be  done 
with  the  knowledge  and  consent  of  the  mayor,  council,  police,  and 
other  officers  of  such  corporation,     (p.  395). 

2.  Municipal  Corporati  )ns — Negligence  of  Officers— Damages, 

As  to  the  powers  and  functions  of  an  incorporated  town  of  a 
public  governmental  character,  it  is  not  liable  for  damages 
caused  by  the  wrongful  acts  or  negligence  of  its  officers  or  agents 
therein,     (p.  397). 


Error  to  Circuit  Court,  Harrison  County. 
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Action  by  K,  B.  Bartlett  against  the  town  of  Clarksburg. 

From  a  judgment  sustaining  a  demurrer,  plaintiff  brings 

error. 

^\ffirmcd, 

'     W.  Scott,  for  plaintiff  in  error. 

John  BASSii:L  and  M.  M.  Thompson,    for  defendant    in 
error. 

McWhokter,  Judge: 

R.  B.  Bartlett  brought  his  action  on  the  case  in  the   cir- 
cuit court  of  Harrison  County,  to  recover  damages  against 
the  town  of  Clarksburg  lor  personal  injuries  sustained  by 
plaintiff  by  reason  of  the  discharge  by  private  persons  of 
firearms,  squibs,  rockets,  and  fireworks  at  a  narrow  place 
in  one  of  thestreetsof  said  town, on  the  ground  that  thesaid 
fireworks  were  discharged  by  the  consent  and  written  per- 
mission of  the  mayor,  and  with  the  knowledge  and  consent  of 
tbecounciland  policeand  other  officers  of  said  town,  and  that 
the  said  discharge  of  firearms,  fireworks,  etc.,  was  of  such 
a  nature  as  to  be  a  public  nuisance,  whereby  the  team   of 
horses  of  plaintiff  attached  to  his  buggy   became   fright- 
ened and  unmanageable,  and  beyond  the  control  of   plain- 
tiff, and  ran  away,  throwing  plaintiff  from  his  buggy  seat, 
and   badly  injuring  hipi,  for  which  i.njuries    plaintiff   al- 
leges said  town  is  liable  to  him  for  damages.     The  declar- 
ation contains  two  counts.     Defendant  demurred  to.  the 
declaration  and  each  count,  which  being  argued  and   con- 
sidered, the  court  sustained  said  demurrers;  and,  plaintiff 
not  desiring  to  amend  his  declaration,  the  same  was  dis- 
missed, and  judgm^it  rendered  in  faror  of  defendant   for 
C3sts.     No  ground  of  demurrer  is  contended  for,  except 
that  the  town  is  not  liablcv  and  that  an  action  cannot   be 
maintained  against  the  town  for  the  wrong  complained   of. 
The  appellant  cites  Spelr  v.  City  of  Brooklyn^  13*J  N.  Y.,  6, 
(34  N.  E.  727),  which  is,  as  he  claims,  on  all  fours  with  the 
case  at  bar,  where  it  is  held  that  **a  city  is  liable  for  injury 
to  property  by  an  explosion  of  fireworks  constituting  a 
dangerous  public  nuisance,  when  the  display  was  made 
under  a  permit  given  by  the  mayor  of   the   city    acting 
under  authority  of  a  citv  ordinance.''    In  the   case  under 
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consideration,  it  is  not  alleged  in  the  declaration  that  the 
written  permit  was  granted  by  the  mayor  acting  by  virtue 
or  under  authority  of  an  ordinance  of  the  town.  This  is 
about  the  only  particular  in  which  the  two  cases  differ.  In 
Speir\.  City  of  Brooklyn  the  judge  sdiys:  "It  is  the  setr 
tied  doctrine  of  the  courts  that  a  municipality  is  not  bound 
merely  by  the  assent  of  its  exe9utive  oflBcers  to  wrongful 
acts  of  third  persons;  nor  could  the  mayor  bind  the  city 
by  a  permit  for  the  granting  of  which  be  has  no  color  of 
authority  from  the  common  council,  and  which  was  not 
within  the  general  scope  of  his  authority/'  The  case  of 
Speirv.  City  of  Brooklyn  is  supported  by  some  other  aiu- 
thorities;  and  I  confess  I  am  largely  in  sympathy  with  >^ 
the  decision  in  that  case,  and  agree  with  Judge  Okey  as  to 
the  nuisance  in  the  case  of  Robinson  v.  Greenville^  42  Ohio 
St.,  630.  where  he  says:  *'That  firing  of  cannon  in  a  public 
street  of  a  municipal  corporation,  except  in  case  of  imper- 
ative and  urgent  necessity,  is  an  intolerable  nuisance  and 
that  all  persons  engaged  in  such  unlawful  act  are  person- 
ally liable  for  all  damages  caused  thereby,  are  propositions 
concerning  which  there  is  no  room  for  difference  of  opin- 
ion. But  a  very  different  question  is  presented  when  it  is 
attempted  to  fasten  liability  for  such  injuries  on  a  munici- 
pal corporation." 

In  the  case  at  bar  the  acts  complained  of  are  equally  as 
g-rcat  a  nuisance  as  the  firing  of  cannon,  as  stated  in  above 
case.  Appellee  contends  that  "the  law  in  this  State  has 
been  settled  in  at  least  two  cases  upon  all  fours  with  this 
case,"  viz.  Mendel  \,  City  of  Wheeling,  28  W.  Va.,  233,  and 
Brown'' s  Adni^r  v.  Touni  of  Guyandotti\  34  W.  Va.,  299, 
(12  S.  E.  707).  Cooley  on  Torts  (pages  738,  739)  says: 
''Municipal  corporations  are  to  be  considered — First,  as 
parts  of  the  governmental  machinery  of  the  state,  legislat- 
ing" for  their  corporations,  and  planning  and  providing  for 
the  customary  local  conveniences  of  their  people;  second, 
as  corporate  bodies,  through  proper  agencies  putting  into 
execution  their  plans,  and  discharging  such  duties  as  they 
have  imposed  upon  themselves,  or  as  the  state  has  im- 
posed upon  them;  ami,  third,  as  artificial  persons  owning 
and  managing  property.  In  the  last  capacity  they  are 
chargeable  with   all   the  duties  and   obligations  of  other 
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owners  of  property,  and  must  respond  for  creating  or  suf- 
fering- nuisances,  under  the  same  rules  which  govern  the 
responsibility  of  natural  persons.  •*  *  *  For  taking  or  neg- 
lecting* to  take  strictly  governmental  action,  municipal  cor- 
porations are  under  no  responsibility  whatever  except  the 
political  responsibility  to  their  corporations  and  to  the 
state.  The  reason  is  that  it  is  inconsistent  with  the  nature 
of  their  powers  that  they  should  be  compelled  to  respond 
to  individuals  in  damages  for  the  manner  of  their  exercise. 
They  are  conferred  for  public  purposes,  to  be  exercised 
within  prescribed  limits,  at  discretion  for  the  public  good; 
and  there  can  be  no  appeal  from  the  judgment  of  the  prop- 
er municipal  authorities  to  the  judgment  of  courts  and 
juries.  Therefore  one  shows  no  ground  of  action  what- 
ever when  he  complains  that  he  has  suffered  damage  be- 
cause the  city  he  resides  in  has  made  insufficient  provi- 
sion for  protection  against  fire,  or  because  cattle  are  not 
prohibited  from  running  at  large,  or  because  coasting  in 
the  highways  is  not  prevented,  or  because  the  operation  of 
an  ordinance  which  prjbibit.s  thi  expUsijn  of  fireworks  in 
the  city  is  temporarily  suspended,  or  because  provision  is 
not  made  for  lightin^j*  the  streets.  *  *  *  Neither  is  a 
municipal  corporation  responsible  for  the  failure  of  its 
officers  to  discharge  prjperly  and  effectively  their  official 
duties;  for  in  reapect  ti  the^j  t'le  officers  are  not  prj4)erly 
the  servantsor  ai^entsof  the  corporation,  but  act  up^n  their 
own  official  responsibility,  except  as  they  may  be  specially 
directed  by  the  corporateauthority.'*  In  Robinson  v.  Green- 
ville^  supra^  (Syl.  point  4):  "An  assemblage  of  disorderly 
persons,  after  hiivin.^  been  engaged  for  several  hours  in 
discharging  a  cannon  in  a  public  street  of  a  municipal  cor- 
poration, seriously  injured  a  resident  of  the  corporation, 
himself  without  fault,  by  one  of  such  discharges.  Held, 
that  such  corporation  is  not  liable  for  the  injury,  althiujh 
the  statute  provides  that  the  council  shall  have  the  care, 
supervision,  and  control  of  the  streets,  'and  shall  cause 
the  same  to  be  kept  open  and  in  repair,  and  free  from  nui- 
sance' (Rev.  St.  Ohio,  §  2610);  and  it  will  make  no  difference 
that  the  authorities  of  such  corporation,  with  knowledge 
of  such  firing,  took  no  steps  to  prevent  the  sa-ne.'*  Also 
Borough  ofNorristown  v.  FUzpulrick,  49  St.,  121,  (Syl.   Pa. 
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points  I  and  2):  **(l)  N.  was  injured,  while  crossingr  a 
street  in  a  borough,  by  the  firing"  of  a  cannon  by  a  crowd 
of  citizens.  In  an  action  a\j;'ainst  the  boroag-h  to  recover 
damag'es  for  the  injury,  the  jury,  in  a  special  verdict 
found  that  the  cannon  had  been  fired  at  short  intervals  for 
several  hours,  at  various  points  in  the  boroug"h;  that  it  was 
not  fired  at  any  public  or  auth  prized  celebration;  that  a  po- 
liceman was  standing"  by,  and  made  no  effort  to  stop  the 
firing.  A  special  act  of  assembly  authorized  the  borougrh 
to  appoint  policemen,  rem  )7e  nuisancer,  etc.  Held,  that 
the  borougrh  was  not  liable.  (2)  Admitting"  that  such  an 
assemblagfe  was  a  nuisance,  and  that  of  the  worst  kind,  it 
is  one  that  a  municipal  corporation  cannot  abate  by  the  use 
of  ordinary  appliances,  such  as  suffice  for- the  removal  of 
natural  or  material  obstructions  in  or  near  a  hig^hway,  and 
resort  therefor  must  be  had  to  the  police;  but  for  the  do- 
ingB  or  misdoino^s  of  those  who  compose  this  force  the 
municipality  is  not  liable.''  CampheWs  Adm^x  v.  Cilv 
Council^  53  Ala.,  527:  *'The  city  is  not  liable  for  injuries 
resulting  from  violence,  which  the  police,  by  dilig-ent  dis- 
chargee of  duty,  might  have  prevented.  Althoug'h  ap- 
pointed by  the  city,  the  police  are  qu^>i  civil  officers,  for 
whose  misfeasince  or  nonfeasance  in  office  the  city  is  not 
responsible,  thou^^h  the/  are  personally  answerable." 
Clly  of  La  Fayette  v.  Tim'terlake,  88  Ind  ,  330:  "A  muni- 
cipal corporation  is  not  liable  for  a  personal  injury  occa- 
sioned on  its  streets  by  persons  making"  an  unlawful  use  of 
its  streets^  as  by  coasting^.  A  municipal  corporation  is  not 
liable  for  failure  to  exercise  governmental  powers,  as  for 
failure  to  enforce  the  state  laws  or  its  own  ordinances.  A 
municipal  corporation  is  not  liable  for  the  neg"ligenceof  its 
police  officers.  They  are  not  its  ag-ents,  but  public  offi- 
cers." Faulkner  V.  City  of  Aurora,  85  Ind.,  130:  **A  city, 
after  having"  adopted  an  ordinance  prohibiting^  upon  its 
streets,  sports  tending  to  produce  personal  injury,  is  not 
liable  for  a  collision  occuring"  upon  a  street,  whereby atrav- 
eler  was  injured,  as  the  result  of  coasting  for  sport, 
thoug"h  the  sport  was  carried  on  by  crowds,  publicly,  in  the 
presence  of  its  officers  and  police,  to  the  obvious  dang"er  of 
persons  using  the  streets."  Ball  v.  Town  of  Woodhtney  61 
Iowa,   83,    (15  N.    W.   846):     '*Where   fireworks  are  dis- 
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chargfed  within  the  limits  of  an  incorporated  town,  in  vio- 
lation of  the  ordinances  of  the  town,  whereby  one  is  in- 
jured, the  town  is  not  liable  for  such  injury,  notwithstand- 
ing the  town  council  and  officers  of  the  town  and  a  major- 
ity of  the  citizens  actively  participate  in  the  discharg-e  of 
the  fireworks,  and  the  town,  by  its  officers,  makes  no  at- 
tempt to  stop  the  proceeding's."  Hill  v.  City  of  Charlotte^ 
72  N.  C,  55:'  'A  municipal  corporation  having  power,  un- 
der its  charter,  to  make  ordinances  for  the  safety  of  its 
property  in'  the  city,  suspended  for  a  short  time  the  opera- 
tion of  an  ordinance  forbidding  the  use  of  fireworks  with- 
in the  city.  During  such  time,  plaintiff's  building  was  set 
on  fire,  and  destroyed,  by  fireworks  neg'ligently  used  by 
boys.  Held,  that  the  corporation  was  not  liable  for  such 
destruction.''  Dill.  Mun.  Corp.  §  753:  '*A  municipal  cor- 
poration is  not  liable  to  an  action  for  damag^es, .either  for 
the  nonexercise  of,  or  for  the  manner  in  which,  in  good 
faith,  it  exercises,  discretionary  powers  of  a  public  or  leg- 
islative character."  Whcclcr  v.  City  of  Cincinnati^  19  Ohio 
St.,  19;  Forsyth  v.  Mayor,  etc,  45  Ga.,  152;  Fisher  v.  C'ly  of 
Boston,  104  Mass.,  87. 

Authorities  mig-ht  be  multiplied  indefinitely.  While  the 
decisions  are  not  all  on  one  side  yet  the  great  weig-ht  of  the 
authorities,  including  those  of  our  own  State,  is  with  the 
action  of  the*  circiiit  court  in  this  case.  In  Browfi's 
Ad?n'rv,  Town  of  Gnyandotte,  34  W.  Va.,  299,  (12  S.  E. 
707,  Syl.  point  1),  it  is  held  that,  "as  to  the  powers  and 
functions  of  a  town  of  a  public  governmental  character,  it 
is  not  liable  for  damages  caused  by  the  wrongful  acts  or 
negligence  of  its  officers  or  agents  therein."  Mendel  v 
City  of  Wheeling,  28  W.  Va.,  233.  The  judgment  will 
haVe  to  be  affirmed. 

Affirmed, 
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Submitted  April  9,  1898— Decided  November  30,  1898. 

Co- T  K N  A  N  c Y — Sa le  for  Taxes —  Tax  Title —  Trusts^ 

Where  a  co-tenant  permits  the  common  property  to  be  sold  for 
t.ixes,  and  directly  or  indirectly  secures  the  title  in  his  own 
name,  his  deed  will  be  .ivoided  at  the  instance  of  his  co-tenants, 
or  he  will  be  held  to  be  a  trustee  holdinfr  the  legal  title  for  their 
mutual  benefit,     (p.  402). 

Co-Tknancy — Purchase  of  Common  Property — Notice^ 

A  purchaser  of  the  common  property  from  such  co-tenant,  with 
notice  of  the  character  of  his  title,  will  be  limited  in  his  holding- 
tot  he  actual  interest  of  his  g^r  an  tor  in    such    proi>erty.     (p   402). 

Co-Tenancy — Grantor — Deed  -  Ouster  —  Adverse    Possession — 
Statute  of  Limitations. 

A  grantor  claiming-  the  common  title  of  the  co-tenancy  under  a 
deed  from  one  of  the  co-tenants  is  under  the  burden  of  showing 
some  notorious  act  of  ouster  or  adversary  possession,  which  has 
ripened  into  perfect  title  by  its  unbroken  continuation  during  the 
statutory  period  of  ten  years,  with  the  full  knowledge  and 
acquiescence  of  the  disseised  co  tenants,     (p.  403), 

Co- Tenancy — Possession — Laches — Disseisin — Lapse  of  Time — 
Ouster, 

As  the  possession  of  one   co-tenant   is   the    possession    of    all, 
laches,  acquiescence,  or  lapse  of  time  cannot  bar  the  right  of   en- 
try of  a  co-tenant  until  the  actual  disseisin  has  been  eflFected    by 
some  notorious    act  of  ouster  brought  home   to  his   knowledge 
(p.  404). 

Co-Tenancy — Deed — Ouster — Adverse  Possession, 

The  making  of  a  deed  for  the  whole  proi>erty  by  a  co-tenant  to 
a  stranger  is  not  such  act  of  ouster,  unless  actual  adverse  pos- 
session  is  taken  thereunder,     (p.  403). 
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Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  William  W.  Parker  and  others  against  M.  A. 
Brast  and  others  to  recover  possession  of  land  claimed  in 
co-tenancy.  From  a  decree  in  favor  of  complainants,  de- 
fendants M.  A.  and  Amos  E.  Brast  appeal. 

Affirtned. 

Thomas  P.  Jacobs  and  George  H.  Umstead,  for  appel- 
lants. 

Robert  McEldowney,  S.  B.  Hall,  and  J.  C.  Parker,  for 
appellees. 

Dent,  Judge: 

William  W.  Parker  and  others  against  M.  A.  Brast  and 
others,  from  the  circuit  court  of  Wetzel  County.  In  the 
year  1858,  William  W.  Parker,  John  W.  Horner,  and  R.  W. 
Lanck  were  the  joint  owners  in  fee  simple  of  several  large 
tracts  of  land  lying  in  Wetzel  County,  held  by  them  under 
patent  from  the  State  of  Virginia.  R.  W.  Lanck  was  a 
resident  of  the  county,  and  was  intrusted  by  the  other  co- 
tenants  with  the  supervision  of  these  lands.  He  permit- 
ted the  same  to  be  returned  delinquent  for  the  year  1859, 
and  in  the  year  1860  they  were  sold,  and  purchased  by  J. 
D.  Ewing,  who,  on  the  same  day  he  received  his  deed,  con- 
veyed them  to  R.  W.  Lanck,  in  consideration  of  one  hun- 
dred dollars.  Some  time  afterwards,  Lanck  disponed  of  a 
large  portion  of  these  lands  to  other  parties.  In  the  year 
1869,  William  W.  Parker  and  John  W.  Horner  filed  their 
bill  against  R.  W.  Lanck  and  his  purchasers,  claiming  to 
be  co-tenants  in  said  lands,  but  asking  that  the  sales  made 
by  said  Lanck  be  ratified  and  confirmed,  and  that  he  be 
required  to  account  for  the  proceeds,  and  pay  to  the  com- 
plainants each  one-third  thereof.  This  suit  was  never 
finally  heard  and  determined.  In  the  year  1884  said  Lanck 
conveyed  the  balance  of  said  lands,  the  title  of  which  still 
remained  in  him,  to  his  son  Edgar  W.  Lanck,  in  consider- 
ation of  one  dollar  and  natural  love  and  affection.  Without 
taking  possession  of  the  lands  or  knowing  anything  re- 
garding the  quantity  or  boundaries  thereof,  on  the  11th 
day  of  April,  1893,  Edgar  W.  Lanck  conveyed  the  same  to 
Amos  E.  Brast  and  Michael  A.  Brast,  in  consideration  of 
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two  hundred  and  fifty  dollars, — one  hundred  and  fifty 
dollars  cash,  and  the  residue  for  surveying  done  and  taxes 
paid.  In  October,  18'>0,  the  plaintiffs  filed  their  bill  to 
have  -themselves  declared  co-tenants  in  this  tract  of  land, 
supposed  to  contain  not  less  than  one  thousand  acres.  In 
the  meantime,  the  said  Brasts  had  executed  leases  on  said 
land  to  the  South  Penn  Oil  Company  and  the  Eureka  Pipe- 
Line  Company,  which  plaintiffs  desire,  so  far  as  they  are 
concerned,  to  be  ratified  and  confirmed.  The  Brasts 
answered,  claiming  to  be  bona  fide  purchasers  for  value 
without  notice,  that  plaintiffs  had  lost  their  right  by  laches, 
by  acquiescence  and  waiver  in  the  former  suit  instituted, 
and  by  the  statute  of  limitations,  and  adverse  possession 
by  respondents  and  those  under  whom  they  claim  for 
more  than  ten  years.  Edgar  W.  Lanck  answered,  claim- 
ing adversely  to  plaintiffs'  pretentions,  and  claiming  that 
his  deed  was  for  valuable  consideration,  namely,  the  sup- 
port of  his  father  and  mother.  He  alleges  that  the  land 
was  in  a  state  of  nature,  and  therefore  in  the  actual  pos- 
session of  no  one  until  after  his  deed  to  the  Brasts,  which 
he  claims  was  obtained  from  him  through  fraud  on  their 
part.  Some  depositions  were  taken,  and  some  redemption 
tax  receipts,  against  the  objection  of  defendants,  were  ad- 
mitted in  evidence.  The  circuit  court  held  that  the  co- 
tenancy between  Parker  and  Horner's  heirs  and  Lanck 
and  those  claiming  under  him  still  existed,  and  that  the 
plaintiffs  were  entitled  to  the  two-thirds  of  said  land. 
From  this  decree  the  Brasts  alone  appeal. 

The  appellants  seemingly  rely  on  the  case  of  Bryant  v. 
Groves,  42  W.  Va.,  16,  (24  S.  E.  605),  as  decisive  of  this 
case.  This  would  undoubtedly  be  true  if  it  were  not  for 
the  settled  principles  of  co-tenancy  here  existent,  which 
were  not  present  in  the  former  decision.  On  the  contrary, 
this  case  is  governed  by  the  principles  announced  in  the 
case  of  Cecil  and  HalH,  dark,  44  W.  Va.,  659,  (30  S.  E. 
216).  The  tax  purchase  and  after-acquirement  of  title 
to  this  land  by  Lanck,  by  reason  of  the  sale  to  Ewing,  in 
1860,  under  the  decisions  of  this  Court,  was  nothing  more 
than  a  mere  redemption,  and  the  legal  title  stood  in  his 
name  in  trust  for  his  co-tenants.  Ballon  v.  Woods,  27 
W.  Va.,  58;  Curtis  v.  Borland,  35  W.  Va.,   134,  (12  S.    E. 
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1113).  See  point  4  in  case  of  Cecil  and  Hall  v.  Clarke 
where  it  is  held:  *'A  tax  purchase  by  one  tenant  in  com- 
mon of  the  land  owned  in  common  is  but  a  redemption, 
and  inures  to  the  benefit  of  the  co-tenancv.  So,  with  a 
purchase  under  a  sale  of  land  under  the  common  title  for- 
feited for  taxes,  and  sold  by  commissioner  of  school  lands/' 
The  co-tenant  in  charg^e  could  not  oust  his  co-tenants  by 
permitting-  the  land  to  be  returned  delinquent  and  sold, 
and  then  buying-  the  same  at  a  nominal  price  from  the  tax 
purchaser,  as  such  conduct  on  his  part  simply  establishes 
a  collusive  attempt  to  acquire  the  title  of  his  co-tenants 
without  their  knowledge.  There  is  nothing  to  show  that 
the  absent  co-tenants  were  aware  of  the  deed  to  their  co- 
tenant  until  they  brought  their  suit,  in  1869,  to  have  the 
proceeds  of  the  sales  made  partitioned  between  them;  and 
in  such  suit  they  treated  him  as  holding  the  legal  title  in 
trust  for  them  just  as  the  law  would  treat  him.  Had  he 
taken  actual  adverse  possession  of  the  land,  and  thus  com- 
pletely ousted  his  co-tenants,  and  so  held  the  same  for  the 
period  of  ten  years  with  their  knowledge,  the  ouster  would 
have  been  complete,  and  the  co-tenancy  would  have  ceased. 
But  actual  possession  of  the  land  in  controversy  was  not 
taken  until  after  the  deed  from  Edgar  W.  Lanck  to  the 
Brasts,  in  1892,  less  than  four  years  from  the  bringing  of 
this  suit.  These  parties  all  had  constructive  notice  of  the 
condition  of  the  title  from  the  records,  and  they  cannot 
claim  to  be  innocent  purchasers  for  value  without  notice. 
Pillow  V.  Improvement  Co,,  (Va.)  23  S.  E.  32,  approved  in 
Cecil  and  Hall  w  Clarky  above  cited*  Edgar  W.  Lanck, 
by  his  deed,  under  this  last  decision,  took  only  the  title  of 
his  father,  and  therefore  he  became  a  co-tenant  with  the 
plaintiffs,  as  no  perfect  disseisin  has  been  shown  as  to 
them;  and  his  grantees  took  in  the  same  manner,  as  the 
disseisin  could  not  become  perfect  until  the  statutory  pe- 
riod of  ten  years  of  actual,  notorious,  and  adverse  posses- 
sion intervened,  with  notice  brought  up  to  the  ousted  co- 
tenants.     Davis  v.  Scttle\  43  W.  Va.,  17,  (72r)  S.  E.  55). 

These  defendants  insist  that  this  suit  is  barred  for  the 
re«ison  that  William  W.  Parker  and  Jonn  W.  Horner  filed 
1  heir  bill  heretofore  referred  to,  in  18f>9,  without  attack- 
ing the  tax  deed  or  the  purchase  of  Lanck   from   Ewing, 
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but  apparently  ratified  the  same,  and  asked  that  Lanck,  in 
the  sales  made  bv  him  be  treated  and  held  to  account  as 
their  trustee,  and  claim  that  this  position  is  entirely 
inconsistent  with  that  of  the  present  plaintiffs.  While  it 
is  true  that  the  plaintiffs  did  not  at  that  time  ask  to  have 
said  deeds  canceled  as  a  cloud  on  their  title,  they  did  ask 
that  Lanck  be  reg^arded  as  a  trustee,  holdings  the  lcg*al  title 
for  their  benefit,  which  is  the  same  thing-  in  substance,  ex- 
cept as  to  innocent  purchasers  for  value  without  notice. 
If  by  permitting  the  deeds  to  remain  uncanceled,  and  the 
title  to  remain  in  Lanck  unchallenged,  some  innocent  per- 
son had  been  led  to  purchase  the  property  and  pay  full 
value  therefor,  without  notice  of  their  claim  of  co-tenancv, 
they  might  have  been  barred  as  to  the  lands,  but  not  as  to 
Lanck.  Such  is  not  this  case.  The  purchasers  here  af- 
fected were  neither  for  value  nor  without  notice,  as  the 
paper  evidence  and  the  admission  of  the  parties  in  their 
pleadings  fully  establish.  The  appellants  purchased  this 
property  for  less  than  two  hundred  and  fifty  dollars,  which 
was  certainly  but  a  nominal  price  comparea  with  its  real 
value;  and  they  say  they  had  the  title  examined,  and  were 
fully  aware  of  the  same  at  the  time  of  the  purchase.  They 
therefore  knew  that  Lanck's  title  depended  upon  a  tax  sale 
made  during  the  time  of  great  confusion  on  account  of  the 
war,  and  that  he  had  been  a  co-tenant  with  the  plaintiffs 
and  those  under  whom  they  claim;  and  it  must  be  pre- 
sumed they  were  fully  advised  as  to  the  law  of  co-tenancy, 
and  knew  that  the  purchase  of  Lanck  inured  to  the  ben- 
efit of  his  co-tenants  until  actual  disseisin  by  him  had  be- 
come perfect  by  time,  under  the  statute  of  limitations. 
This  put  them  on  their  guard  and  inquiry  as  to  the  true 
state  of  the  co-tenancy. 

The  present  suit  is  in  perfect  harmony  with  the  former 
one,  except  the  subject-matter  is  different,  as  both  seek 
to  treat  Lanck  and  his  grantees  as  trustees,  holding  the 
legal  title  for  the  benefit  of  the  co-tenancy.  In  the  former 
suit  they  were  willing  that  the  sales  be  confirmed,  and  the 
proceeds  be  partitioned,  because  they  were  made  for 
value.  In  the  later  suit  they  ask  thai:  the  sales  to  Edgar 
W.  Lanck  and  the  Brasts  be  limited  to  the  original  Lanck 
one-third  interest,  because  the  sales  were  not  for   value 
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without  notice.  So,  the  doctrine  of  estoppel  does  not  ap- 
ply to  this  case  either  by  way  of  laches  or  inconsistent  po- 
sitions on  the  part  of  plaintiffs.  If  the  first  suit  had  been 
heard  on  its  merits,  and  determined  adversely  to  the  plain- 
tiffs' claim,  it  would  have  been  a  bar  to  the  present  pro- 
ceedings. The  questions  of  title  are  the  same  in  both 
suits.  But,  as  clearly  appears  from  the  record,  such  suit 
was  never  finally  heard,  determined,  or  dismissed,  and 
•hence  it  cannot  bar  the  present  suit.  Watson  v.  Watson^ 
(decided  at  this  term)  31  S.  E.  939.  The  relation  of  trust 
and  confidence  is  such  between  co-tenants  that  it  would 
be  inequitable  to  permit  one  of  them  to  do  anything-  to  the 
prejudice  of  the  others  in  reference  to  the  common  prop- 
erty. For  one  co-tenant  in  any  way  but  the  most  open 
and  avowed,  with  the  full  knowledg^e  of  those  in  common 
interest  with  him,  to  try  and  obtain  the  common  title,  has 
been  held  to  be  a  breach  of  trust,  amounting-  to  a  fraud 
ag-ainst  the  rights  of  the  co-tenancy.  The  only  way  to  de- 
stroy a  co-tenancy  is  either  for  part  to  buy  out  the  others, 
or  to  exclude  them  from  participation  therein  by  such  open 
and  notorious  acts  of  ouster  as  amount  to  a  disseisin,  and 
which  has  ripened  by  actual  adverse  possession  into  per- 
fect title  under  the  statute  of  limitations.  The  present  is 
not  such  a  case.  This  conclusion  renders  it  unnecessary 
to  consider  appellants'  objections  to  the  depositions  and  tax 
receipts,  as  they  in  no  wise  affect  the  determination 
reached.     The  decree  is  affirmed. 

Affirmed. 
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CHARLESTON. 

ScHWAKTZ  V,  Shull. 
Submitted  September  8,  1898— Decided  Nov.  30,  1898. 

1.  Mastek  and  Qrhvlvt—  Ordinary  Care^Dynamiie. 

The  measure  of  care  iin[X»sed  upon  the  master  for  the  safety  of 
his  servant  in  the  use  of  dynamite  is  thcit  ordinary  care  which 
reasonable  and  prudent  men  would  and  do  exercise  under  like 
circumstances.    Zinc  Co.  v.  Martin's  Adtn'r^  93  Va.,  T9J.    (p.  406). 

2.  Negligenck — Injury— Proximate  Cause. 

The  proximate  cause  of  an  injury  is  the  last  neg'Iig'ent  act  con- 
tributing thereto,  and  without  which  such  injury  would  not  have 
resulted,     (p.  409). 

3.  Pkovinck  of  Court — Proximate  Cause — Evidence. 

Where  the  evidence  is  not  contradictory,  proximate  cause  is  a 
question  of  law  to  be  determined  by  the  court,  and  not  a  ques- 
tion of  fact  to  be  submitted  to  a  jury.     (p.  409). 

4.  I  NSTRUCTioNS — Negligence— Evidence. 

A  person  may  admit  moral  g-uilt  of  a  wron;^  in  cases  where  he 
is  not  leg'ally  liable;  hence  an  instruction  to  the  effect  that,  al- 
though the  defendant  admitted  his  negligence  caused  the  injury, 
the  plaintiff  is  not  entitled  to  recover,  unless  the  evidence  includ- 
ing such  admission  shows  that  the  defendant  was  negligent,  and 
that  such  negligence  was  the  proximate  cause  of  the  injury,  is 
not  improper,  and,  when  asked,  should  be  given,     (p.  410). 

5.  I N  s TRUC Tio N  s — Negligence—  Proxim a te  Ca use — Error, 

An  instruction  to  the  effect  that  if  the  jury  believe  that  the  de- 
fendant was  negligent,  and  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury  complained  of,  they  must  find  for  the 
plaintiff,  although  they  believe  another  person's  negligence  in- 
tervened between  the  negligence  of  the  defendant  and  the  injury, 
is  erroneous      (p   412). 
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Error  to  Circuit  Court,  Mineral  County. 

Trespass  on  the  case,  by  A.   F.  Schwartz  a*J^ainst  L.  E. 

Shull  and  others.     Th^re  was  a  judg-mcnt  for  plaintiff  and 

defendant  bring^s  error. 

Reversed. 

C.  Wood  Daily,  for  plaintiff  in  error. 
F.  M.  REYNOLDS,  for  defendant  in  error. 

Dent,  Judgc: 

An  action  of  trespass  on  the  case,  instituted  by  A.  F. 
Schwartz  against  L.  E.  Shull  aud  others,  resulted  in  a  ver- 
dict for  the  plaintiff  for  the  sum  of  one  thousand  two  hun- 
dred dollars.  Defendant  Shull  appeals,  and  relies  on  the 
following  assignment  of  errors:  '*First.  Overruling  pe- 
titioner's demurrer  to  the  plaintiff's  amended  declaration. 
Second.  Refusing  to  give  petitioner's  instruction  A,  as 
set  out  in  bill  of  exception  Ko.  1.  Third.  Giving  the 
three  instructions,  and  each  of  them,  at  the  instance  of  the 
plaintiff,  as  set  out  in  l)ill  of  exception  No.  2.  Fourth. 
Refusing  to  give,  at  the  instance  of  petitioner,  instruc- 
tions Nos.  3,  4,  7,  8,  11,  K^a,  14,  17,  and  IS,  as  asked,  and  as 
set  out  in  petitioner's  l)ill  of  exception  No.  3,  and  in  modi- 
fying Nos.  7  and  14,  as  set  out  in  said  bill  of  exception. 
Fifth.  Overruling  petitioner's  motion  in  arrest  of  judg- 
ment and  for  a  new  trial,  as  set  out  indefendant's  billof  ex- 
ception No.  4.  Sixth.  Overruling  petitioner's  objection 
to  that  part  of  the  testimony  of  Mary  Schwartz,  wife  of  the 
plaintiff,  set  out  in  petitioner's  bill  of  exception  No.  5,  and 
in  refusing  to  exclude  such  evidence  from  the  jury." 

As  cause  for  demurrer,  defendant  savs  that  it  is  not 
negligence  to  carry  dynamite  and  caps  in  sawdust,  in  an 
exposed  condition,  on  a  locomotive  engine,  unprotected 
from  sparks  thrown  off  by  such  engine.  'J'he  result  of  the 
accident  is  a  sufficient  answer  to  this.  It  was  a  dangerous 
explosive,  carried  in  a  dangerous  place,  in  close  proximity 
to  defendant  s  employes  on  such  engine,  by  his  direction. 
A  person  of  ordinary  prudence,  fully  advised  of  the  dan- 
gerous character  of  dynamite,  would  not  undertake  such 
risks.  In  the  case  of  Zinc  Co.  v.  Mcu  tin's  Aihn'r^  93  Va., 
791,  (22  S.  E.  8/)9),  the  law  is  stated  correctly  to  be:     '*Tbc 
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measure  of  care  imposed  upon  the  master  for  the  safety 
oF  his  servant  in  the  use  of  dynamite  is  that  ordinary  care 
which  reasonable  and  prudent  men  would  and  do  exercise 
under  like  circumstances," — such  care  being  regulated  to 
a  g-reat  extent  by  the  dangerous  character  of  the  article; 
a  stick  of  dynamite  requiring  more  care  than  a  potato,  al- 
though both  might  be  dangerously  handled. 

Petitioner's  first  instruction,  which  is  in  these  words: 
"The  court  instructs  the  jury  that  the  evidence  in  this 
case  is  not  sufficient  to  sustain  the  issue  on  the  part  of  the 
plaintiff,  and  they  should  find  a  verdict  for  the  defend- 
ant,"— is  virtually  nothing  more  than  a  demurrer  to  the  dec- 
laration. From  the  plaintiff's  standpoint,  the  declaration 
has  been  fully  proven;  and  the  allegation  that  the  evi- 
dence is  insufficient,  although  it  fully  tends  to  sustain 
every  averment  of  the  declaration,  being,  in  effect,  a  de- 
murrer to  the  evidence,  is  equivalent  to  saying  that 
the  plaintiff  has  no  cause  of  action.  The  court,  therefore, 
could  not  do  otherwise  than  to  hold  such  instruction  bad. 
The  plaintiff's  evidence  establishes  the  facts  to  be  as  fol- 
lows: That  the  defendant  Shull  placed  some  explosive 
caps  in  an  open  box  containing  eight  sticks  of  dynamite 
placed  in  sawdust,  and  directed  an  employe  by  the  name 
of  Davis  to  take  the  same  to  the  tram  road,  and  put  it  on 
the  engine;  that  Davis,  in  obedience  to  such  direction,  set 
such  open  box  on  the  tender;  that  after  the  engine,  to 
which  several  trucks  were  attached,  had  proceeded  some 
distance,  the  engineer  noticed  the  sawdust  was  on  fire, 
and  called  to  the  plaintiff,  A^ho  was  riding  on  the  tender  as 
an  employe  of  the  defendant  to  throw  the  box  off.  He 
promptly  did  so,  and  while  he  was  in  the  act  of  doing  It  the 
dynamite  exploded,  •  and  seriously  injured  him.  This 
evidence  is  certainly  sufficient  to  go  to  the  jury  on  the 
question  of  negligence,  and  it  would  be  for  it,  and  not  the 
court,  to  say  whether  the  defendant,  in  directing  the  ex* 
plosives  to  be  placed  on  the  engine  in  their  exposed  and 
dangerous  condition,  was  exercising  the  ordinary  care  of 
a  prudent  man  towards  his  employes.  As  to  whether  de- 
fendant Shull  directed  Davis  to  put  the  dynamite  on  the 
engine  is  a  disputed  questitm,  the  plaintiff's  evidence  tend- 
ing to  prove  that  he   did,  while  the  defendant's   evidence 
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tends  to  the  contrary;  thus  raising  a  question  for  the  jury 
to  determine. 

Taking^  up  the  numerous  instructions  refused,  to  tb^ 
defendant,  we  find  the  court  refused  to  give  instruc- 
tion No.  3,  which  is  as  follows:  **The  court  instructs  the 
jury  that  even  rf  they  believe,  from  the  evidence  that  de- 
fendant ShuU  put  the  caps  spoken  of  in  tb«  evidence  into  a 
box  with  dynamite,  and  told  the  witness  John  David  to  car- 
ry it  over  to  the  train  and  put  it  on  the  eng'ine^  and  said 
Davis  put  the  same  on  the  tender,  and  though  the  Jury 
may  believe  that  such  action  on  the  part  of  said  David  wad 
negligent,  and  that  such  negligence  was  the  proximate 
cause  of  the  plaintiff's  injuries,  yet  that  does  not  conati" 
tute  negligence  on  the  part  of  said  Shull/'  This  instruct 
tion  tries  to  make  a  distinction  between  the  tender  and  the 
engine,  which  is  untenable,  as  the  tender  is  a  necessary 
part  of  the  engine,  and  is  that  part  on  which  it  was  shown 
the  employes  were  in  the  habit  of  carrying  articles  for  the 
company's  use.  Such  a  distinction  is  a  mere  quibble,  es- 
pecially in  the  face  of  the  fact  that  the  defendant  denies 
telling  Davis  to  put  the  box  on  the  engine. 

Instruction  No.  4,  refused,  is  as  follows:  **The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence 
that  defendant  ShuU  told  witness  John  Davis  to  take  the 
box  with  dynamite  and  caps  in  it  over  to  the  tram  road, 
and  that  said  Davis  took  the  same  over,  and  put  it  on  the 
tender,  and  that  to  do  so  was  negligence,  and  that  such 
negligence  caused  the  plaintiff's  injury,  yet  such  negli- 
gence was  the  negligence  of  said  Davis,  a  fellow  servant  of 
the  plaintiff,  and  that  for  such  negligence  the  defendant  is 
not  responsible."  This  instruction  was  also  properly  re- 
fused, as  the  jury  had  the  right  to  infer  from  the  evidence 
in  the  case  that  Davis,  in  placing  the  box  on  the  tender, 
was  acting  in  obedience  to  the  instruction  of  the  defend- 
ant, and  not  in  disobedience  thereto. 

Instructions  7,  11,  17,  and  18  are  as  follows:  (7)  *'The 
court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff,  by  his  own  negligence,  or  want  of 
care  and  prudence,  contributed  directly  to  the  injuries 
which  he  received,  then  they  should  find  a  verdict  for  de- 
fendant Shull,  although  they  may  believe  that  he  also  was 
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neg-lig-cnt  in  the  matter."  (11)  "The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence  that  the  plain- 
tiff's injuries  resulted  from  the  explosion  of  the  dyna- 
mite when  the  plaintiff  threw  it  from  the  tender,  or  when 
it  struck  the  ground  or  rocks,  and  that  the  said  plaintiff 
knew,  or  ou|^ht  to  have  known,  that  it  was  dangerous  to 
handle  said  dynamite  in  that  condition,  and  the  jury  fur- 
ther believe  from  all  the  evidence  in  the  case  that  it  was 
dang-erous  and  that  it  was  imprudent  and  careless  in  him 
to  do  so,  then  they  should  not  find  a  verdict  in  favor  of  the 
plaintiff.'  (17)  '*The  court  instructs  the  jury  that,  though 
they  may  believe  from  the  evidence,  even  under  the  in- 
structions of  the  court,  that  the  defendant  Shull  was  guilty 
of  negligence,  yet  if  they  further  believe  from  the  evidence 
that  the  plaintiff  was  guilty  of  carelessness  or  imprudence 
that  contributed  directly  to  his  injuries,  they  should  find 
for  the  defendant."  (18)  *'The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  it  would  have 
been  less  dangerous  to  throw  the  dynamite  off  on  the 
upper  side  of  the  road  than  on  the  lower  side,  and  that  the 
plaintiff  knew  that  fact,  or  should  have  known  it,  and  yet 
thr^w  the  box  off  on  the  upper  side,  when  he  could  have 
thrown  it  off  on  the  lower  side,  then  the  plaintiff  is  not  en- 
titled to  recover."  These  instructions  raise  questions  of 
contributory  negligence.  This  does  not  appear  in  the 
case,  for  the  undisputed  evidence  plainly  frees  plaintiff 
from  all  contributory  negligence.  It  shows  he  was  en- 
deavoring to  save  the  defendant's  property  and  the  lives 
of  himself  and  others  from  destruction,  and  he  did,  under 
the  circumstances,  only  what  a  brave  man  could  do,  while 
a  coward  might  have  fled,  and  left  the  property  orf  his  em- 
ployers, and  his  fellow  servants,  to  their  uncertain  fate. 
Under  the  circumstances  it  was  the  duty  of  the  court  to 
settle  the  question  of  contributory  negligence  in  favor  of 
the  plaintiff,  as  the  evidence  justifies  no  other  course.  In- 
struction No.  7,  modified,  which  is  as  follows:  "The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff,  in  taking  up  the  box  of  dynamite,  and 
throwing  it  from  the  tender,  showed  a  want  of  reasonable 
care  ^nd  prudence,  and  that  such  want  of  care  and  pru- 
dence was  the  proximate  cause  of  the  injuries  he  received, 
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then  the  jury  should  find  for  the  defendant," — was  more 
than  the  law  entitled  the  defendant  to  haveon  the  question 
of  contributory  negligence.  Instruction  No.  8  is  liable  to 
the  same  objections  as  instructions  Nos.  3  and  4.  It  is  as 
follows:  "The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidencethatthe  defendant  Shull, after  he  put 
the  caps  into  the  box  with  the  dynamite,  told  the  witness 
Davis  to  take  the  box  down  to  the  tram  road,  and  put  it  on 
the  engine,  or  told  him  to  take  it  over  to  the  tram  road 
without  telling-  him  what  to  do  with  it  after  getting  it  there, 
and  believe  that  plaintiff,  Schwartz,  and  others  working 
on  construction  of  tram  road,  were  going  up  on  the  train, 
together  with  Charles  Bender,  acting  as  engineer,  and 
Davis  as  fireman,  in  charge  of  the  logging  train,  then  said 
Shull  is  not  liable  in  this  case  because  he  failed,  after  he 
got  to  the  tram  road,  and  before  or  after  starting,  to  ascer- 
tain where  said  dynamite  or  caps  had  been  placed  for  car- 
riage; and  is  not  liable  in  this  action  because  they  were 
placed  together,  by  said  Davis,  on  the  back  of  the  tender, 
even  if  the  jury  believe  that  it  was  negligence  in  said  Davis 
to  put  them  there,  and  that  the  plaintiff's  injuries  resulted 
directly  from  such  negligence.'' 

Defendant's  instruction  13a  is  as  follows:  '*The  court 
instructs  the  jury  that,  even  if  they  believe  from  the  evi- 
dence that  defendant  Shull,  after  the  explosion,  and  injury 
of  the  plaintiff,  stated  or  admitted  that  he  w-as  to  blame  in 
the  matter,  or  that  it  was  his  fault,  yet  that  does  not  en- 
title the  plaintiff  to  recover  unless  the  evidence  in  the  case 
before  the  jury,  including  such  statement  of  said  Shull,  if 
the  jury  believe  that  it  was  made,  under  the  instructions 
given  by  the  court,  shows  that  the  said  Shull  was  negligent, 
and  that  his  negligence  was  the  direct  and  proximate 
cause  of  plaintiff's  injuries."  This  instruction  should 
have  been  given,  for  a  person  may  acknowledge  that  he  is 
morally  responsible  for  an  act  when  not  legally  so.  He 
may  feel,  on  account  of  sensitiveness,  that  by  using  more 
prudence  than  the  law  requires,  or  by  having  prevented  a 
remote  cause,  he  might  have  rendered  the  proximate  cause 
of  the  accident  impossible. 

Instruction  No.  14,  refused  by  the  court,  and  No.  14,  as 
modified  by  the  court,  applied  alone  to  the  allowance  of 
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doctor's  bills;  No.  14  being  that  no  such  bills  should  be  al- 
lowed, and  the  modified  instruction  allowing  such  as  bad 
been  established  by  proof.  The  declaration  alleges, 
among  other  things,  that  the  plaintiff  ''incurred  great  and 
heavy  expense  in  his  endeavor  to  be  cured  of  the  said  in- 
juries, which  expense  amounted  to  the  sum  of dol- 
lars." The  court  therefore  did  not  err  in  this  instruc- 
tion, as  plaintiff  had  the  right  to  recover  his  curative  ex- 
penses, together  with  his  other  damages,  if  the  same  did 
not  exceed  the  amount  claimed,  to  wit,  85,000.  Nor  is  in- 
struction 14,  as  modified,  inconsistent  with  instruction  No. 
1  given  for  plaintiff.  No.  1  tells  the  jury  to  allow  him  his 
medical  expenses,  while  No.  14,  as  modified,  limits  the 
same  to  the  amount  proved  to  have  been  expended. 

Plaintiff's  instructions  Nos.  1  and  3,   which  are  as   fol- 
lows, to  wit:     (1)  "The  court  instructs  the  jury  that,   if 
they  find  the  issue  for  the  plaintiff,  Schwartz,  in  determin- 
ing the  measure  of  damages  they  may  take  into  considera- 
tion the  mental  and  physical   pain  and  suffering  endured 
by  the  plaintiff  since  he  received  the  injury  complained  of, 
in  consequence  thereof,  the  character  and  extent  of  such 
injury,  and  its  continuance,  if  permanent,  together  with 
his  loss  of  time  and  service,  and  his  disability,  if  any,    re- 
sulting from  said  injury,  to  earn   a  livelihood   for   himself 
and  family,  and  his  necessary  expenses  for   medicine  and 
medical  attention;  and  may  find  for  him  such  sum  as,  in 
the  judgment  of  the  jury  under  the  evidence,  will  be  a  fair 
compensation  for  the  injury,  not  to  exceed  the  sum  of  five 
thousand  dollars."     (3)  *'The  court  instructs  the  jury  that 
if   they    believe    from    the    evidence    that    the    plaintiff* 
Schwartz,  was  injured  by  the  explosion  of  dynamite,   as 
complained  of  in  the  declaration,  and  that  the  negligence 
of  the  defendant  Shull  was  the  proximate  cause  of  the  in- 
jury received  by  the  plaintiff,  then  they  must  find  a   ver- 
dict for  the  plaintiff," — properly  propound  the  law,   and 
ivere  rightly  given. 

Plaintiff's  instruction  No.  2  is  as  follows,  to  wit:  "The 
court  instructs  the  jury  that  if  they  believe  from  the  ev- 
idence that  the  defendant  Shull  was  guilty  of  nc<4-lij4'ence 
in  putting  the  dynamite  mentioned  in  the  evidence  in  a 
box,  and  in  with  it  caps  for  exploding  such  dynamite,    and 
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putting-  sawdust  on  it,  without  the  box  so  packed  being- 
covered  or  protected,  then  they  must  find  for  the  plain- 
tiff, if  they  believe  such  neg-ligence  of  the  defendant  to 
have  been  the  proximate  cause  of  the  injury  complained 
of,  although  they  may  further  believe  from  the  evidence 
that  the  witness  Davis  was  negligent  in  placing  said  box 
so  unprotected  on  the  tender  of  the  engine."  This  in- 
struction should  not  have  been  given,  for  it  is  misleading, 
in  that  it  submits  to  the  jury  the  question  of  determining 
whether  the  defendant's  negligence  in  putting  the  caps 
and  dynamite  together,  packed  in  sawdust,  in  an  uncov- 
ered box,  was  the  proximate  cause  of  the  plaintiff's  injury. 
This  is  a  legal  question,  and  should  have  been  determined 
by  the  court.  The  legal  definition  of  the  w-ord  ''proximate" 
is  very  hard  for  those  unlearned  in  the  law  to  understand, 
and  the  jury  might  easily  be  misled  into  the  belief  that 
any  act  of  negligence,  however  remote,  was  the  proximate 
cause  of  an  accident.  Cooley,  Torts,  76,  states  the  law  to 
be:  ''if  the  original  act  was  wrongful,  and  would  natural- 
ly, according  to  the  natural  course  of  events,  prove  injur- 
ious to  some  other  person  or  persons,  and  does  actually 
result  in  injury  through  the  intervention  of  other  causes 
which  are  not  wrongful,  the  injury  shall  be  referred  to  the 
wrongful  cause,  passing  by  those  which  were  innocent. 
But,  if  the  original  act  only  becomes  injurious  in  conse- 
quence of  the  intervention  of  some  distinct  wrongful  act 
or  omission  by  another,  the  injury  shall  be  imputed  to  the 
last  wrong  as  the  proximate  cause,  and  not  to  that  which 
was  more  remote."  The  instruction  under  consideration 
positively  violates  this  law,  for  it  tells  the  jury  that,  if 
they  believe  the  defendant's  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury,  they  must  find  for  the  plain- 
tiff, "although  they  may  further  believe  from  the  evidence 
that  the  witness  Davis  was  negligent  in  placing  said  box, 
so  unprotected,  on  the  tender  of  the  engine."  A^lthough 
it  may  be  carelessness  to  place  explosive  caps  and  dyna- 
mite together,  packed  in  sawdust,  yet,  if  not  then  in  an  un- 
covered condition,  exposed  to  fire,  no  accident  could  pos- 
sibly follow.  Now,  if  Davis'  conduct  in  placing  the  box  un- 
covered on  the  tender,  where  it  w^s  exposed  to  sparks 
from  the  engine,  could  be  regarded  as  innocent,  and  not 
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negligent,  then  the  plaintiff's  carelessness  might  be  held 
to  be  the  proximate  cause  of  the  accident.  At  the  time 
the  box  was  turned  over  to  Davis  it  was  not  dangerous, 
because  not  in  an  exposed  condition.  If  he  had  negligent- 
ly applied  fire  to  the  box  before  he  reached  the  tram  road, 
he  could  not  have  recovered  for  an  accident  resulting,  for 
his  own  negligence  would  have  been  the  proximate  cause 
thereof.  But  if  he  had  not  been  aware  what  was  in  the 
box,  and  he  had  accidently  dropped  a  spark  therein,  and 
caused  and  explosion  he  could  have  recovered  for  injury 
occasioned  thereby,  for  he  is  jnnocent  of  wrong  or  negli- 
gence. The  proximate  cause  of  the  injury  in  this  case 
was  not  the  placing  the  explosives,  packed  in  sawdust,  in 
a  box  together,  but  it  was  the  placing  of  such  box,  uncov- 
ered, on  the  tender  of  the  engine,  where  it  was  exposed  to 
heat  and  sparks,  and  liable  to  explode  to  the  injury  of  the 
employes  of  the  defendant  transported  on  such  engine  to 
their  place  of  work.  Had  the  box  been  carefully  covered, 
or  placed  on  some  other,  unexposed  part  of  the  train,  no 
accident  would  have  happened,  although  it  might  have 
been  considered  careless  to  pack  explosive  caps  and  dyna- 
mite in  the  same  box,  and  cover  them  with  sawdust.  Be- 
fore the}'  will  explode  otherwise  than  by  concussion,  fire 
must  reach  them  in  some  way, — cither  by  outside  applica- 
tion or  spontaneous  combustion.  The  latter  is  not  claimed 
to  have  resulted.  In  the  case  of  Foley  \.  Raihvay  Co,^  48 
Mich.,  622,  (12  N.  W.  879),  it  was  held  that  a  railroad  com- 
pany transporting  nitroglycerin  in  the  customary  way  was 
not  liable  to  its  employes  for  injuries  occasioned  by  the 
explosion  thereof  as  this  was  a  risk  incidental  to  their  em- 
ployment. The  transporting  of  these  explosives  on  the 
tender  of  an  engine  in  an  exposed  condition  is  extremel}'^ 
dangerous  and  is  not  the  customary  way,  and  cannot  be 
considered  a  risk  assumed  by  innocent  employes.  Had 
the  witness  Davis  been  the  injured  person,  he  certainly 
could  not  have  complained,  for  his  negligence  contributed 
to  the  accident. 

On  the  subject  as  to  whether  Davis,  in  placing  the  box 
on  the  tender,  was  acting  under  the  direction  of  the  de- 
fendant, the  evidence  is  contradictory,  and  it  was,  there- 
fore, a  question  for  the  jury  to  determine.     But  the   in- 
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struction  takes  this  question  away  from  the  jury  by  tell- 
ing- them  they  must  find  for  the  plaintiff,  without  consid- 
eration of  the  question  as  to  who  was  gfuilty  of  neg-ligence 
in  exposing-  the  explosives  to  the  sparks  from  the  eng-ine. 
This  is  a  matter  of  vital  importance,  and  the  very  g-ist  of 
this  case;  and  for  this  reason  it  will  have  to  be  reversed, 
and  a  new  trial  awarded. 

The  evidence  of  Mrs.  Schwartz  that  the  defendant  said 
*'he  did  not  fault  Mr.  Schwartz  for  throwing-  the  dvnamite 
off;  he  said  it  was  all  rig-ht,'' as  heretofore  shown,  is  immate- 
rial, as  Schwartz  plainly  did  pnly  what  a  brave  man  could 
do,  under  the  circumstances,  in  an  effort  to  save  the  prop- 
erty of  the  defendant  and  the  lives  of  his  employes.  For 
doing-  this  no  man  could  **fault"  him;  much  less  those  he 
was  endeavoring-  to  serve.  The  law  does  not  convict  a 
man  of  contributor}^  neg-lig*ence  because  he  fails  to  pre- 
serve himself  to  the  injury  of  others  through  selfishness 
and  cowardice.  For  the  refusal  to  give  defendant's  in- 
struction 13a,  and  the  giving  of  plaintiff's  instruction  No. 
2,  the  judgment  is  reversed,  the  verdict  of  the  jury  set 
aside,  and  a  new  trial  is  awarded. 

/Reversed. 
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Submitted  Feb.  2,  1897— Decided  Nov.  30, 1898. 

CoNSTiTUTioi>JAL    Kaw — Taxation — Forfeiture — Due   Process   of 
Laiv, 

That  clause  of  section  6,  Art.  XIII,  of  the  State  Constitution, 
forfeiting"  land  for  the  failure  of  the  owner  to  enter  it  for  taxation, 
is  not  in  violation  of  that  clause  of  the  fourteenth  amendment  to 
the  federal  constitution  restraining^  states  from  depriving  any 
person  of  life,  liberty,  or  property  without  due  process  of  law. 
(p,  417). 

Constitutional  Law — Due  Process  of  Law. 

The  fourteenth  amendment  to  the  federal  constitution  does 
not  itself  define  *'due  process  of  law. ''  What  was  such  before  its 
adoption  continues  such  It  does  not  prohibit  a  state  from  fu- 
ture, new  leg"islation,  action,  or  proceeding's  necessary,  in  its 
judg-ment,  in  the  administra.tion  of  its  g'overnment,  so  it  bear 
alike  on  all  similarly  circumstanced,  and  be  not  unusual,  oppres- 
sive, or  arbitrary  action,  assailing-  the  essential  rig-hts  of  the 
person,     (p.  424). 

Due  Prockss  of  Law — Taxation, 

Due  process  of  law  does  not  alwa3's  require  judicial  hearing-. 
It  does  in  matters  of  purely  judicial  nature,  but  not  in  matters  of 
taxation  or  matters  purely  administrative,     (p.  424) 

Due  Prockss  of  Law-  Supreme  Court  of  thiited States. 

It  is  with  the  Supreme  Court  of  the  United  States  to  determine 
finally  whether  leg-islation  or  action  under  state  authority  is  due 
process  of  law.     (p.  424). 

DuR  Process  of  Law. 

What  is  due  process  of  law?     (p.  418). 

Laches — 'Tax  Sales  -Possession, 

Laches  will  not  bar  a  landowner  from  assailing  a  tax   sale  of 
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his  land,  when  there  is  no  actual  possession  under  the  tax   title, 
(p.  431). 

7.  Lachrs — Statute  of  Limitations 

Laches  is  not  imputable  to  the  State.  Statutes  of  limitation 
now  run  ag-ainst  the  State,     (p.  431). 

8.  Tax  Sales — Warranty — Entry  for  Taxation, 

A  sale  of  land  for  taxes  is  without  warranty  by  the  State, 
and  it  is  not  prevented  thereby  from  setting"  up  its  rig-ht  under 
forfeiture  for  omission  to  enter  the  land  for  taxes  either  before  or 
after  the  tax  sale.     (p.  432). 

9.  Tax  %k\.ts— Estoppel  in  Pais — Entry  for  Taxation 

If  a  sale  for  taxes  is  made  and  the  tax  purchaser  pays  taxes 
thereafter,  the  receipt  of  such  taxes  will  not  operate,  on  the  theory 
of  estoppel  in  pais  by  conduct,  to  prevent  the  State  from  setting 
up  ag-ainst  the  tax  purchaser  a  title  to  land,  by  forfeiture,  for 
failure  of  the  former  owner  to  enter  it  for  taxation  subsequent  to 
or  before  the  tax  sale.  If  the  tax  title  be  valid,  it  would  prevent 
such  forfeiture  for  taxes  after  the  tax  sale  from  its  own  force, 
not  on  the  theory  of  estoppel,     (p.  432). 

10.  Tax  Sk\.ks— Entry  for  Taxation --Forfeiture, 

A  sale  of  land  for  taxes,  valid  to  pass  title  of  the  owner,  will 
prevent  its  forfeiture  for  failure  to  enter  it  for  taxes  in  the  name 
of  the  former  owner  for  j'ears  subsequent  to  the  tax  sale.   (p.  348). 

11.  Tax  Sales-  List  of  Sales. 

An  omission,  in  a  list  of  sales  of  land  for  taxes,  to  state  the 
estate  of  the  owner,  will  not  annul  the  tax  deed.     (p.  433). 

Appeal  from  Circuit  Court,  Randolph  County. 
Suit  by  the  State  agfainst  G.  W.  Sponaug-le  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Reversed, 

Frank  Woods,  for  appellants. 
Flick  &  Wi^:stenhaver,  for  the  State. 

Brannon,  President: 

This  was  a  chancery  suit  in  the  circuit  court  of  Randolph 
County,  in  the  name  of  the  State,  ag'ainst  Sponaugle  and 
others,  to  sell  a  tract  of  one  thousand  two  hundred  acres 
of  land  patented  by  Virginia  to  Jacob  Sponaug-le  in  1852, 
the  State  claiming  title  by  reason  of  forfeiture  of  the  land 
to  the  State  because  of  its  omission  from  the  tax  books  for 
live  successive  years  subsequent  to  1872.     Jacob  Sponaugle 
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conveyed  the  land  to  his  children,  and  they  were  made 
defendants,  as  also  E.  A.  Cunningham,  who  claimed  inter- 
ests in  the  land  by  purchase  from  some  of  them.  The 
answer  of  the  children  of  Sponaugle  admitted  the  forfeit- 
ure and  the  liability  to  sale.  Cunning-ham  filed  a  petition 
setting  up  his  interests,  admitting  the  forfeiture,  and  ask- 
ing- to  be  allowed  to  redeem  the  land.  This  petition  and 
cross  bill  attacked  and  sought  to  set  aside  a  tax  deed,  and 
title  under  it,  of  the  Condon-Lane  Boom  &  Lumber  Com- 
'pany.  This  company  was  made  a  defendant  to  the  State's 
bill,  as  claiming-  title  to  the  latid;  alleging^  that  its  claim 
w^as  void  and  ineflfectual  ag-ainst  the  State's  title  under  the 
forfeiture,  and  that  the  land  was  liable  to  sale  under  its 
title  by  forfeiture.  The  Condon-Lane  Boom  and  Lumber 
Company  demurred  to  the  bill,  and  answered  setting  up 
that  its  claim  to  the  land  was  based  on  a  sale  to  Cresap  in 
1871  for  taxes  for  years  prior  thereto  delinquent  in  the 
name  of  Jacob  Sponaug-le,  which  tax  title  had  come  by  con- 
vevance  to  it,  and  that  this  sale  rendered  the  land  not  tax- 
able  after  1871  to  Sponaugle,  but  to  Cresap  and  those 
claiming  under  him,  and  that  taxes  had  been  charged  and 
paid  in  their  names  for  the  years  in  which  it  was  omitted  in 
Sponaugle's  name,  and  for  w^hich  the  forfeiture  was  alleged 
to  exist.  It  claimed  that,  if  the  land  was  forfeited,  it 
took  the  benefit  of  the  forfeited  title,  by  reason  of  alleged 
possession  under  the  color  and  claim  of  title  arising  from 
said  tax  deed  and  payment  of  taxes.  The  decree  held  the 
land  forfeited,  that  the  lumber  company  had  no  title,  that 
its  tax  title  was  void,  and  allowed  Cunningham  and  others 
claiming  interests  under  Sponaugle  to  redeem  from  the 
forfeiture.     The  lumber  company  appeals. 

The  demurrer  and  answer  of  the  lumber  company  chal- 
lenge the  title  of  the  State  as  conferred  by  forfeiture,  and 
assert  that  it  had  no  title  under  which  to  attack  said  com- 
pany, and  is  not  entitled  to  sell  the  land;  and  this  on  the 
theory  that  section  6,  Art.  XIII,  ol  the  West  Virginia  Con- 
stitution is  repugnant  to  Art.  XIV  of  amendments  to  the 
Constitution  of  the  United  States,  in  its  provision,  '*nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law."  If  this  is  so,  the  State 
has  no  title  to  the  land.     No  definite  definition — none   but 
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the  most  general — has  been  or  can  be  g^iven  of  "due  pro- 
cess of  law.''  The  best  the  courts  can  do  is  to  say,  in  each 
case  as  it  arises,  whether  a  gfiven  act  or  proceeding"  in  the 
particular  matter  is  due  process  of  law.  It  depends  how 
the  question  arises;  that  is,  upon  the  matter  or  transaction 
involved.  Davidson  v.  New  Orleans^  %  U.  S.,  97.  What 
would  be  due  process  if  done  under  the  police  power  or 
taxing-  power  might  not  be,  in  many  cases  would  not  be,  if 
not  done  under  either  of  those  powers.  3  Am.  &  Eng. 
Enc.  Law,  714.  A  horse  may  be  lawfully  seized  and  sold,' 
without  judge  or  jury,  for  taxes;  but  an  individual  or 
officer  or  court  or  legislature,  without  trial,  generally 
could  not  do  this.  In  Davidson  v.  Nczv  Orleans^  96  U.  S., 
97,  Justice  Bradley  said:  '*In  judging  what  is  due  process 
of  law,  respect  must  be  had  to  the  cause  and  object  of  tak- 
ing, whether  under  the  taxing  power,  the  power  of  emi- 
nent domain,  or  the  power  of  assessment  for  local  improve- 
ments, or  none  of  these;  and,  if  found  to  be  suitable  or  ad- 
missible in  the  special  case,  it  will  be  adjudged  to  be  due 
process  of  law,  but,  if  found  arbitrary,  oppressive,  and  un- 
just, it  may  be  declared  to  be  not  due  process  of  law." 
The  clause  of  the  State  Constitution  in  question  makes  it 
the  duty  of  the  landowner  to  put  his  land  on  the  tax  books, 
and  provides  that  **when  for  any  five  successive  years  af- 
ter the  year  1869,  the  owner  of  any  tract  of  land  contain- 
ing 1000  acres  or  more,  shall  not  have  been  charged  on 
such  books,  with  state  tax  on  said  land,  then  by  operation 
hereof,  the  land  shall  be  forfeited  and  the  title,  thereto 
vested  in  the  state.''  This  provision  is  to  be  justified  under 
the  taxing  power  of  the  state.  Its  purpose  was  to  raise 
revenue  from  vast  quantities  of  land  which  had  been  per- 
sistently and  intentionally  omitted  by  the  owner  for  years 
from  the  tax  books,  and  escaped  all  taxation.  What  is  the 
limit  of  the  taxing  power,  except  by  express  provi- 
sion of  the  Constitution?  It  scarcely  has  any.  It  is  so 
nearly  unlimited  from  sheer  necessity.  It  involves  the  op- 
erations, nay,  the  very  existence,  of  government.  It  is  an 
original  power,  inherent  in  every  government.  Coole^-, 
Const.  Lim.,  587,  does  not  lay  it  down  too  broadly  as  follows: 
*'The  x^ower  to  impose  taxes  is  one  so  unlimited  in  force, 
and  so  searching  in  extent,  that  the  courts  scarcely  venture 
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to  declare  that  it  is  subject  to  any  restrictions  whatever, 
except  such  as  rest   in  the   discretion    of    the  authority 
which  exercises  it.     It  reaches  to  every  trade  or  occupa- 
tion; to  every  object  of  industry,  use,  or   enjoyment;  to 
every  species  of  possession;  and  it   imposes    a    burden, 
which,  in  case  of  failure  to  discharge  it,  may  be  followed  by 
seizure  and  sale  or  confiscation  of  property.     No  attribute 
of  sovereignty  is  njore  pervading,  and  at  no  point  does  the 
government  affect  more  constantly  and  intimately  all  the 
relations  of  life  than  through  the  exactions  made  under  it.'' 
"The  basis  of  all  taxation  is  political   necessity.    Without 
taxes,  there  can  be  no  revenue;  without  revenue,  there  can 
be    no   regular  government."     Burroughs,    Tax'n,   1,   3. 
"All  subjects  over  which  the  sovereign  power  of  a  state 
extends  are  objects  of  taxation."     Justice   Field   said   in 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.,  319:     "It  may 
touch  property  in  every  shape, — in  its  natural   condition, 
in  its  manufactured   form,   and   in    its   varied   transmuta- 
tions.    *  *  *  It  may  touch  business  in  the  almost  inllnite 
forms  in  which  it  is  conducted, — in  professions,  in  com- 
merce, in  manufactures,  and  in  transportation.    Unless  re- 
strained  by    provisions  of  the   federal   constitution,    the 
power  of  the  state  as  to  the  mode,  form,  and  extent  of  tax- 
ation is  unlimited."    In  Withcrspoon  v.  Duncan,  4  Wall.,  210, 
the  Supreme  Court  held  that  "the  states,  as  a  general  rule, 
have  the  right  of  determining  the  manner  of  levying  and 
collecting  taxes  on  private  property." 

The  states  succeeded  to  the  power  of  taxation  of  the 
English  parliament  after  the  Revolution,  and  possess  it 
yet;  and  we  must  find  in  the  federal  constitution  a  plain — 
very  plain — prohibition,  to  restrain  this  sovereign  power, 
indispensable  for  our  most  numerous  wants.  F^rom  quo- 
tations above,  we  see  that  the  state  may  fasten  taxes  upon 
any  subject  of  property.  Virginia,  very  long  before  the 
fourteenth  amendment,  adopted  and  steadily  pursued  the 
policy  of  holding  the  land  itself  liable  for  its  taxes.  B}^ 
frequent  acts  she  directed  sale  of  land  for  taxes  charged 
and  unpaid.  Acts  of  November,  1781;  May,  l782;October, 
1782;  January  7,  1788;  December  27,  1790;  December  20, 
1791;  December  13,  1792;  February  9,  1814;  March  10, 
1832;  February  27,1835;  1843;  Code  1849;  Acts  1859.  By  some 
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acts  she  forfeited  lands  charg-ed  with  taxes  not  paid.  Acts 
of  December  27,  1790;  December  13,  1792;  January  29, 
1803;  January  20,  1807;  April  1,  1831.  Acts  were  passed 
forfeiting^  lands  not  entered  on  the  tax  books.  Acts  of 
February  5,  1810,  and  February  27,  1835.  Many  acts  were 
passed  from  time  to  time,  throug-h  years,  gfivingf  further 
time  to  enter  the  lands  omitted  from  the  tax  books,  and  to 
redeem  lands  charged  with  unpaid  taxes.  I  refer  to  these 
many  acts  runnings  throug-h  so  many  years  to  show  a  per- 
sistent, fixed  policy  of  Virg-inia,  in  one  mode  and  another, 
to  hold  the  land  itself  amenable  to  taxes.  West  Virg-inia, 
since  its  birth,  before  the  fourteenth  amendment,  pursued 
this  policy,  by  adopting-  the  Virg*inia  law  for  the  sale  of 
lands  for  taxes,  and  after  that  amendment  by  her  provision 
for  such  sale  in  her  Code  of  1868,  and  by  the  act  of  March 
4,  1869,  forfeiting-  land  for  nonentry  for  taxation.  Thus, 
in  Virginia  and  West  Virg-inia  these  several  modes  of 
holding-  lands  liable  had  become  the  '*law  of  the  land,"  as 
to  this  matter,  before  the  amendment.  Did  that  amend- 
ment come  to  overthrow  this  long-established  law  of  the 
land?  That  amendment  came  to  defend  existing  person- 
al rights  against  unusual,  arbitrary  actions  of  the  states; 
to  save  the  citizen  his  essential  rights  against  the  exercise 
of  unwonted,  unusual,  arbitrary,  and  unequal  power  by 
the  state,  operating  to  prejudice  him  in  such  essential 
rights;  but  I  cannot  think  that  it  came  to  defend  him 
against  the  exercise  by  the  state  of  its  usual  powers,  un- 
der its  fixed  policy,  in  a  governmental  function  so  indis- 
pensable as  the  collection  of  revenue.  The  authorities 
show  that  the  state  can  select  its  subjects  of  taxation,  and 
select  its  mode  of  enforcement  and  collection.  It  can  dis- 
train personal  property  and  sell  it.  It  can  sell  realty- 
Why  may  it  not  impose  forfeiture,  if  it  deem  that  a  neces- 
sary means  of  getting  its  revenue?  This  was  *'due  pro- 
cess of  law"  of  Virginia  in  this  matter  of  taxation,  and 
complies  with  the  demand  of  the  fourteenth  amendment.  - 
A  drastic  remedy  it  is,  and  yet  can  you  say  that  it  is  not 
warranted  by  that  immense  power  of  taxation?  Coke's 
old  definition  of  *Maw  of  the  land"  says  that  it  is  that  which 
is  according  to  the  **old  law  of  the  land."  2  Inst.,  50.  *'Tax 
laws  are  laws  of  the  land,  and  tax  proceedings  conducted 
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under  equal  and  uniform  laws  are  due  process  of  law." 
Bardwcll  \,  Collins,  (Minn.),  20  Am.  St.  Rep., 554,  note  (s. 
c.  46  N.  W.,  315).  ''Proceedings  by  which  taxes  have  been 
assessed,  levied,  and  collected  have  always  been  regarded 
as  administrative,  not  judicial,  and  to  constitute  due  pro- 
cess of  law,  within  the  meaning  of  the  constitution.  Such 
proceedings  have  been,  from  necessity,  exercised  by  gov- 
ernments, during  all  times,  by  summary  methods  of  pro- 
cedure. These  methods  were  in  exercise  and  existence 
long  before  the  adoption  of  the  constitution,  and  have 
never  been  supposed  to  be  affected  thereby.''  Ruger,  C. 
J.,  in  McMahon  v.  Palmer^  102  N.  Y.,  176,  (6  N.  E.,  400). 
When  that  case  went  to  the  United  States  Supreme  Court, 
the  opinion  said  (what  is  apt  in  this  case):  *'That  law  had 
been  in  existence  over  40  years  at  the  time  of  this  proceed- 
ing. We  do  not  regard  the  collection  in  this  way,  founded 
on  necessity,  and  so  long  recognized  by  the  state  of  New 
York  as  to  be  justifiably  resorted  to  under  the  circum- 
stances detailed  in  the  act,  and  operating  on  all  persons 
and  property  similarly  situated,  as  within  the  inhibition  of 
the  fourteenth  amendment."  Palmer  v.  McMahon,  133 
U.  S.,  660,  (10  Sup.  Ct.,324).  A  tax  actis'iaw  of  the  land, 
not  merely  in  so  far  as  it  lays  down  a  general  rule  to  be 
observed,  but  in  all  the  proceedings  and  all  the  process 
which  it  provides  in  order  to  give  the  rule  full  operation. 
The  mode  of  levying  is  completely  and  exclusively  within 
the  legislative  power.*'  Cooley,  Tax'n,  39.  The  author 
there  shows  that  the  constitution  does  not  restrict  this 
power  under  the  due  process  clause.  Kclley  v.  Pittsbura^h, 
104  U.  S.,  78.  The  landlord  under  his  distress,  the  sher- 
iff under  his  tax  bill,  seize  and  sell  personalty  -without  ju- 
dicial process,  and  the  sheriff  sells  lands  for  taxes  without 
it.  Why,  since  the  amendmeiU,  is  this  n^t  unconstitution- 
al? Because  those  procedures  have  been  settled  proce- 
dures under  the  law  of  the  land,  and  are  due  process  of 
law  in  those  particular  matters.  So  is  the  remedy 
of  forfeiture  adopted  by  the  state  to  collect  its  land 
tax.  Is  such  procedure  necessary?  That  is  for  the  state 
to  say.  But  forfeiture  devests  the  owner  of  title.  So  does 
the  distress  for  rent  or  taxes  devest  the  owner  of  personal 
property.     It  is  only  another  mode  of  divestiture.     It  is 
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claimed  that  there  must  be  a  judicial  inquiry  to  find   the 
fact  working-  forfeiture  and  declaring-  the  forfeiture.  This 
is  so  in  judicial  proceeding's,  but  not  in  administrative, 
summary  proceeding-s.     This  cannot  be  demanded,  unless 
you  say  that  it  is  demanded  by  this  particular  mode  of  en- 
forcingf    taxes, — forfeiture, — and    not  to  sales    or    other 
modes;  for  it  is  undeniable  that  no  law  demands  it  in   pro- 
ceeding's  to  collect  taxes.     Mr.  Justice  Harlan  sustains 
this  position  in  King  v.  Mullins,  18  Sup.  Ct.  925,  and   cites 
Murray  v.  Improvement  G?.,  18  How.,  272,  in  which   was 
considered  the  case  where  a  distress  warrant  was  issued, 
under  an  act  of  cong'ress,  by  the  solicitor  of  the  treasury 
against  a  defaulting  collector  of  customs,  and  the  question 
was  whether  it  was  due  process  of  law;  and  the  court  said: 
**Tested  by  the  common  law  and  statutes  of  England  prior 
to  the  emigration  of  our  ancestors,  and  by  the  laws  of 
many    of  the  states  at  the  time  of  the  adoption  of   this 
amendment  [fifth  1,  the  proceeding  authorized  by  the  act 
of  1820  cannot  be  denied  to  be  due  process  of  law  when  ap- 
plied to  the  ascertainment  and  recovery  of   balances  due 
the  government  from  a  collector  of  customs,  unless  there 
exists  in  the  constitution  some  other   provision  which    re- 
strains congress  from  authorizing  such  proceeding;   for, 
though  due  process  of  law  generally  implies  and   includes 
actor,  reus^juicx,  regular  allegations,  opportunities  and  a 
trial  according  to  some  settled  course  of  judicial   proceed- 
ing [citing  cases],  yet  this  is  not  universally  true.     There 
may  be,  and  we  have  seen  there  are,  cases,  under  the   law 
of  England  after  Magna  Charta,  and  as  it  was  brought  .to 
this  country  and  acted  on  here,  in  which  process,    in  its 
nature  final,  issues  against  the  bodies,  lands  and  goods  of 
certain  public  debtors  without  any  such  trial.     The  power 
to  collect  revenue,  and  make  all  laws  necessary  and  proper 
for  carrying  that  power  into  effect,  includes    all    known 
and  appropriate  means  of  effectually  collecting  that  rev- 
enue, unless  some  such  means  be  forbidden  in  some  other 
part  of  the  constitution.     It  may  be  added   that  probably 
there  are  few  governments  which  do  or  can  permit  their 
claims  for  public  taxes  on  the   citizen  or  officer  for  their 
collection  or  disbursement  to  become  subjects  of  judicial 
controversy  according  to  the  course  of  the  law  of  the  land. 
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Imperative  necessity  has  forced  a  distinction  between 
such  claims  and  all  others,  which  has  sometimes  been  car- 
ried out  by  summary  methods  of  proceeding-,  and  some- 
times by  systems  of  fines  and  penalties,  but  always  in 
some  way  observed  and  yielded  to."  Justice  Ilarlan  cites 
BeWs  Gap  R.  Co.  v,  Pennsylvania,  134  U.  S.,  232,  (10  Sup. 
Ct.,  533),  holding-  that:  ^'Process  of  taxation  does  not  re- 
quire the  same  kind  of  notice  as  in  a  suit  at  law,  or  pro- 
ceeding's to  take  property  under  the  power  of  eminent  do- 
main. It  involves  no  violation  of  due  process  of  law, 
when  executed  according*  to  customary  forms  and  estab- 
lished usag-e."  And  Justice  Harlan  added:  '*This  must 
be  so,  else  the  existence  of  government  mig-ht  be  put  in 
peril  by  delays  attendant  upon  formal  judicial  proceed- 
ing's   for  collection  of  taxes'." 

So  g-reat  is  this  taxing-  power,  that  in  Com,  v.  Byrne y 
20  Grat.,  165,  a  man  was  arrested  and  impris:)ned  under  a 
mere  licence  certificiite  issued  by  a  commissioner  of  the 
revenue,  on  failure  to  pay  the  license  tax  as  a  distiller. 
He  was  held  to  be  lawfully  imprisoned,  and  it  was  said 
that  his  imprisonment  did  not  violate  the  requirement  of 
due  process  of  law.  Judge  Moncure  sustained  it  in  an 
able  opinion.  The  case  of  Wulzen  v.  Board,  101  Cal.,  15, 
(35  Pac,  353),  aptly  expresses  the  idea  I  would  express 
as  to  the  effect  of  legfislation  of  Virginia  throug-h  so  many 
vcars  in  the  matter  of  land  taxation.  That  case  savs: 
'*Taxes  are  not,  as  a  general  rule  collected  by  judicial 
proceeding's;  and  the  procedure  resorted  to  for  their  im- 
position and  collection  may  properly  be  reg"arded  as  due 
process  of  law,  if  it  conforms  to  customary  usag'es."  The 
g'reat  opinion  of  Justice  Curtis  in  Murray  v.  Improvement 
Co,,  IS  How.,  279,  strongly  sustains  this  view:  '*This 
leg-islative  construction  of  the  constitution,  commencing-  so 
early,  when  the  first  occasion  for  this  manner  of  proceed- 
ing arose,  continued  through  its  existence-,  and,  repeatedly 
acted  on  by  the  judiciary  and  executive,  is  entitled  to  no 
inconsiderable  weight  upon  the  question  whether  the  pro- 
ceeding adopted  by  it  was  due  process  of  law."  In  David- 
son  v.  Nezu  Orleans,  96  U.  S.,  97,  it  is  held:  ''This  court  has 
heretofore  decided  that  due  process  of  law  does  not  in  all 
cases  require  a  resort  to  a  court  of  justice  to  assert  the 
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rig-hts  of  the  public  ag'ainst  the  individual,  or  to  impose 
burdens  on  his  property  for  the  public  use.  Murray  v. 
Improvcjncnt  Co.^  18  How.,  272,  and  McAIillcnw  Anderson^ 
95  U.  S.,  37."  See  Kentucky  Railroad  Tax  Cases^  115  U.  S., 
321,  (6  Sup.  Ct.,  57)  If  there  is  anything-  settled  by  the 
United  States  Supreme  Court,  it  is  that  the  requirement 
of  due  process  of  law  does  not  always  require  judicial  pro- 
cedure. Justice  Miller  said  in  Davidson  v.  Neiv  Orleans^ 
that  the  fifth  amendment, '  restraining*  the  exercise  of 
power  under  federal  authority  without  due  process  of  law, 
though  nearly  a  century  old,  had  scarcely  ever  been  in- 
voked, whereas  the  fourteenth  amendment,  adopted  in 
1866,  had  filled  the  docket  of  the  supreme  court  with  cases 
asking-  the  court  to  overthrow  judg-ments  and  legislation 
of  states;  that  there  is  abundance  of  evidence  that  there 
exists  "a  strange  misconception  of  the  scope  of  this  pro- 
vision as  found  in  the  fourteenth  amendment;"  and  that  it 
seems  every  unsuccessful  litigant  in  a  state  court  has  made 
it  the  means  of  bringing  his  abstractopinionsof  the  justice 
of  state  decisions  and  the  merits  of  state  legislation  before 
♦He  supreme  court.  He  ridiculed  such  a  construction  of 
.jc  amendment.  So  have  other  justices  of  that  court. 
What  is  this  amendment?  Except  as  a  limitation  ufK>n 
state  action,  it  is  not  new,  as  respects  the  demand  of  ''due 
process  of  law,"  That  is  simply  a  new  application.  It 
only  demands  of  the  states  what  Magna  Charta  demanded 
from  the  time  our  English  ancestors  set  foot  on  American 
soil,  and  was  in  the  constitution  of  all  the  states.  For  the 
first  time  that  amendment  g*ave  the  national  government  a 
veto  power  upon  state  action  upon  the  citizen  not  conso- 
nant with  due  process  of  law,  but  it  gave  no  new  definition 
of  the  term  '*due  process  of  law,''  or  its  equivalent,  '*law 
of  the  land."  Before  it,  the  state  had  final  right  to  say 
whether  the  act  was  due  process;  after  it,  the  supreme 
court  has.  That  is  all.  The  definition  is  tho  same. 
Ea7n€s  V.  Savage^  52  Am.  Rep.,  757.  'i'he  ai:i<.::dment 
does  not  say  what  due  process  is.  If  it  had  Ion;*;  lioen  es- 
tablished as  such  in  the  state,  it  is  due  process  luuler  the 
amendment.  Slaughter-House  Cases,  16  Wall.,  78.  Leg- 
islation, action,  and  procedure  long  used  by  tlic  jtate  as 
usual  or  customary    in   the  given  case  were  r.ol  at  once 


W,  Va.]  State  v.  Sponaugle  cL  aL  425 

swept  away  because  not  attended  with  judicial  inquiry. 
Nor  does  this  amendment  cramp  the  states  so  as  to  forbid 
:he  adoption  of  new  leg^islation,  action,  or  procedure  which 
they  may  deem  necessary,  wise,  and  politic  in  the  admin- 
istration of  government.  In  either  case,  so  it  do  not  as- 
sail the  essential  right  of  the  citizen  under  the  principles 
of  common, equal  justice,  it  is  valid  under  this  amendments 
HurUido  V.  California,  110  U.  S.,  537,  (4  Sup.  Ct.  Ill,  292), 
where  a  new  constitution  dispensed  with  an  indictment 
for  murder,  and  allowed  its  trial  on  information.  The 
opinion  says:  "However  exceptional  it  [proceeding-]  may 
be,  as  tested  by  defintions  and  principles  of  ordinary  pro- 
cedure, nevertheless  this,  in  substance,  has  been  immc'^ 
morially  the  usual  law  of  the  land,  and  therefore  is  due 
process  of  law. "  This  constitutional  law,  state  and  fed- 
eral, I  repeat,  is  old,  and  its  definition  the  same  at  all  times; 
and  yet  legislation  and  procedure  under  state  authority, 
and  federal,  too,  levying  taxes,  seizing  and  selling  person- 
al and  real  estate  for  taxes,  personal  for  rent,  seizing  and 
confiscating  personalty  under  the  police  power,  and  even 
selling  a  defaulting  customs  receiver's  property  under  a 
warrant  issued  by  an  executive  oflScer  for  a  debt  arising 
from  his  collection  of  tariff,  and  imprisonment  under  a 
mere  license  tax  bill,  have  not  been  discovered  to  be  with- 
out due  process.  The  fourteenth  amendment  is  highly 
salutary  as  a  part  of  the  federal  constitution,  properly  con- 
strued and  applied,  as  it  has  been  thus  far  by  that  emin- 
ent tribunal,  the  Supreme  Court  of  the  United  States;  but 
it  cannot  be  given  the  scope  often  claimed  for  it,  practical- 
ly denying  to  the  states  powers  highly  essential  in  the  ad- 
ministration of  the  government.  This  construction  has 
been  several  times  repudiated  by  the  supreme  court. 

How  has  this  question  of  forfeiture  for  taxes  been  re- 
garded by  the  Virginia  courts?  They  have  been  unable 
to  discover  that  it  is  not  due  process  of  law.  It  is  true 
that  in  Kinney  v.  Beverley,  2  Hen.  &  M.,  318,  wh.ro  the  act 
of  1790  which  provided  that  lands  on  which  taxej.  should 
not  be  paid  for  three  years  **shall  be  lost,  fo: 'jitcd  and 
vested  in  the  commonwealth,''  Judge  Tucker  did  express 
the  opinion  that,  without  office  found,  the  state  could  not 
take  title,  as  it  was  only  by  record  the  kini»-  could   take 
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title,  not  definitely  saying  the  act  was  invalid.  Judg-e 
Roane  (than  whom  no  one  has  a  higher  name  among  Vir- 
ginia jurists)  said,  '*I  cannot  for  a  moment  doubt  the 
power  of  the  legislature  to  pass  the  law  in  question;"  and 
he  said  that  no  inquest  of  office  was  necessary,  and  that 
such  a  construction  would  defeat  collection  of  revenue. 
Judge  Green's  opinion  does  not  mention  the  subject.  So 
this  case  cannot  be  quoted  (as  it  is  sometimes)  as  against 
the  validitv  of  forfeiture  acts,  as  it  was  decided  on  other 

ml  ' 

points.  In  Wildw  Scrpcll,  lOGrat.,  405,  it  was  held  that 
'*the  statutes  of  Virginia  forfeiting  land  to  the  common- 
wealth for  the  failure  of  the  owners  to  enter  them  upon  the 
commissioner's  books  and  pay  taxes  are  constitutional," 
and  that  title  vested  under  them  in  the  state  without  judg- 
ment, decree,  or  inquest  of  office.  Several  cases  uphold 
the  statute.  Staats  v.  Boards  10  Grat.,  400;  Lcvasscr  v. 
Washhuin^  11  Grat.,  572;  Smith  v.  Chapman^  10  Grat.,  445; 
Hale  v.  Bransctim^  Id,^  418;  f Is  her  v.  Pride  ^  15  Grat.,  1*)0. 
These  cases  are  unsatisfactory  in  not  discussing  the  mat- 
ter, but  they  do  decide  it,  though  in  but  one  was  it  express- 
Iv  mentioned.  In  Armstronvc  v.  Morrill,  14  Wall.,  120. 
the  constitutional  point  was  not  discussed,  J)Ut  the  Vir- 
ginia forfeiture  acts  were  recognized  as  operative.  So  it 
was  settled  in  Virginia.  In  West  Virginia,  our  courts,  in 
many  decisions,  have  recognized  the  Virginia  decisions  as 
binding  authority,  ^'^i^'^^  v.  Chcvallie,  4  W.  Va.,  463; 
Smith  V.  Tharp,  17  W.  Va.,  221.  And  this  State  adopted 
this  forfeiture  policy  as  her  only  weapon,  as  shown  by 
long  experience,  to  compel  payment  of  taxes  on  vast  areas 
of  wild,  unseated  land,  bv  an  act  in  1869,  and  in  1872  bv  the 
Constitution  containing  the  forfeiture  clause  in  question, 
and  by  several  later  acts  to  enforce  it.  Several  decisions 
recognize  the  validity  of  these  laws,  not  by  express  decis- 
ions on  the  constitutional  point,  as  our  courts  and  bar 
treated  the  Virginia  cases,  and  our  cases  in  4  and  17  W. 
Va.,  as  settling  it  under  the  doctrine  of  stare  decisis^  but  by 
recognizing  these  laws  as  binding  law.  McClure  v.  Maii" 
land^  24  W.  Va.,  561;  Auvilw  faeger,  Id,,  583;  McClurc  v. 
Maiiperturc,  29  W.  Va.,  633,  (2  S.  E.,  761);  Tebbets  v.  City 
of  Charleston,  33  W.  Va.,  705,  (11  S.  E.  23);  Hays  v.  Cam- 
den, 38  W.  Va.,  109,  (18S.  E.,  461);  Wiantw  Hays.Z^  W.  Va., 
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68,  (18  S.  E.  807);  Coal  Co.  v.  Howell,  36  W.  Va.,  489,  (15 
S.  PI  214).  Judg-e  Goff,  in  the  United  States  circuit  court 
for  West  Virg-inia,  held  this  clause  of  our  Constitution 
valid  in  King  v.  Mullins,  Titles  to  thousands  upon  thous- 
ands of  acres,  the  homes  of  our  people,  rest  upon  thislong^ 
line  of  enactment  and  decision;  and  for  this  Court  to  re- 
verse so  many  cases,  and  annul  the  constitutional  provi- 
sion, would  shake  those  titles,  and  turn  thousands  from 
their  homes.  The  rule  of  stare  decisis^  binds  us  to  adhere 
to  them,  especially  as  titles  to  property  rest  on  those  de- 
cisions. Not  to  do  so  would  spread  disaster,  the  extent  of 
which  would  be  appalling.  And  this  is  a  consideration 
justly  and  deeply  entering  into  the  question,  as  the  United 
States  Supreme  Court  said,  speaking  throug-h  Justice  Har- 
lan, in  Kirnr  v.  Mullins,  decided  in  1898.  That  court  un- 
animously affirmed  Judge  Goff 's  decision  holding  valid  the 
clause  of  the  constitution  in  question.  1  shall  not  say  that 
the  opinion  holds  that  clause,  taken  alone,  valid,  though  it 
virtually  does  so.  The  opinon  holds  that  as,  in  connection 
with  the  state  constitution,  the  statutes  to  sell  land  as  for- 
feited give  the  owner  a  hearing,  **there  is  no  g-round  for 
him  to  complain  that  his  property  has  been  taken  without 
due  process."'  In  Rcadw  DingcsH,  8  C.  C.  A.,  389,  (f»OFed., 
21),  it  was  held  by  the  circuit  court  of  appeals  (Fourth  cir- 
cuit) that  the  clause  of  the  West  Virginia  Constitution  was 
notag'ainst  the  fourteenth  amendment.  Judge  GofF  holds 
the  same  in  Van  Giindcn  v.  Iron  Co.,  3  C.  C.  A.,  229,  (52 
Fed.,  851).  Another  element  in  this  question  is  not  to  be 
overlooked.  The  State  Constitution  (section  4,  Art. 
XIII)  provides  for  a  sale  of  the  forfeited  land,  and,  by 
section  5,  g-ives  the  owner  the  excess  of  its  proceeds  after 
paying  taxes.  This  relieves  the  forfeiture  clause  from 
the  charge  of  being-  arbitrary  spoliation  and  confiscation 
of  property;  gives  to  it  the  hue  of  being  only  a  step  neces- 
sary to  collect  the  taxes,  showing  that  after  that  the  state 
regards  his  right  by  holding  in  trust  for  him.  I  there- 
fore reach  the  conclusion  that  this  forfeiture  clause  is  not 
repugnant  to  the  fourteenth  amendment. 

A  point  that  is  pressed  against  the  State  Constitution  is 
that  it,  ipso  facto,  devests  the  owner  of  his  title,  and  vests 
it  in  the  State  without  judicial  inquiry, — without  what  is 
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called '^office  found"  at  common  law.  If  this  is  so,  it  is 
within  the  power  of  the  State,  under  the  tax  power,  to  do 
so.  '*A  leg'islative  act  directing-  the  possession  and  ap- 
propriation of  the  land  is  equivalent  to  office  found.  The 
mode  of  asserting  or  assuming- the  forfeited  grant  is  sub- 
ject to  the  legislative  authority  of  the  g-overnment.  It 
may  be  after  a  judicial  investig-ation,  or  by  taking*  posses- 
sion directly  under  the  authority  of  the  g-overnment,  with- 
out these  preliminary  proceeding-s."  U.  S.  v.  Rcpcntigny\ 
5  Wall.,  2b7,  268.  Can  it,  indeed,  be  said  that  the  owner 
has  irretrievably  lost  his  land,  without  a  hearing  to  con- 
test the  forfeiture?  It  is  beyond  doubt  that  the  state  has 
power  to  forfeit  land,  and  vest  title  in  itself,  for  delinquen- 
cy or  nonentry  for  taxes,  if  it  leave  a  door  open  for  hear- 
ing. If  the  Constitution  had  declared  a  forfeiture,  and  ex- 
pressly gfiven  a  hearing-,  no  question  could  arise.  It  has 
declared  a  forfeiture,  and  has  not  shut  the  door  ag-ainst 
the  owner  to  contest  it.  It  simply  declares  that,  if  a  fact 
exist,  forfeiture  ensues,  as  a  leg-al  consequence.  It  onlv 
says  that  a  certain  offense  shall  involve  a  certain  penalty. 
All  criminal  or  penal  laws  do  this,  but  iinal  conviction  and 
penalty  are  to  come  after  trial.  It  seems  to  me,  we  can- 
not consider  the  clause  invalid,  when  privileg^e  of  contesta 
tion  is  not  denied.  Under  the  law  before  the  act  of  1882, 
a  decree  in  a  proceeding  to  sell  land  as  forfeited  was, 
while  conclusive  upon  strangers,  only  prima  facie  evi- 
dence of  forfeiture  as  against  the  owner.  Coal  Co,  v. 
IIozucll  36  W.  Va.,  489,  (15  S.  E.  214);  Strader  v.  Goff,  '. 
W.  Va.,  257.  In  fact  Vu'is^os  v.  Chcvalli(\  4  W.  Va.,  463, 
holds  the  jurisdiction  as  limited  and  special,  and  based 
only  on  forfeiture;  and,  if  the  land  was  not  in  fact  forfeit- 
ed, the  decree  would  bo  void.  It  is  perhaps  immateria' 
v^h^iYi^r  prima  facie  or  not,  it  surely  not  being  conclusive- 
So,  when  the  owner's  title  is  in  anv  way  assailed,  he  can 
deny  the  forfeiture.  It  may  be  questioned  whether  the 
party  claiming  under  the  forfeiture  must  not  show  it  as 
an  original  proposition,  as  the  owner  was  no  party.  The 
forfeiting  provision  does  not  give  the  State  ora  third.party 
taking  title  possession,  but  merely  vests  title,  if  forfeited. 
When  sued  by  them,  he  can  contest  the  forfeiture.  If  the 
State  could,  she  has  not  enacted  that  he  shall  be  ousted  by 
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force;  and  therefore,  if  she  or  her  purchaser  desire  pos- 
session, they  must  sue,  and  he  can  defend,  or  he  can  sue 
the  State's  tenant  or  purchaser  in  possession.  This 
seems,  from  authority,  adequate  hearing*,  if  any  were  re- 
quired. How  is  the  party  prejudiced?  Where  the  door 
was  open  to  a  taxpayer  to  enjoin,  thoug-h  a  bond  were  nec- 
essary, it  did  not  render  an  act  g^iving-  a  right  to  levy  a  tax 
not  due  process.  McMiIlcn  v.  Anderson,  95  U.  S.,  37. 
Justice  Miller  said  that  as  he  could  sue  to  recover  back  the 
money,  as  an  illegal  tax,  that  would  free  it  from  the  charge 
of  being  without  due  process.  In  Railway  Co,  v.  Hnnt^ 
50  N.  J.  Law,  308,  (12  Atl.,  697),  there  were  statutes  pro- 
viding for  the  destruction  of  diseased  horses;  and  the 
court  held  that  these  acts  are  within  the  police  power  of 
the  state,  and  further:  '*They  are  not  within  the  prohibi- 
tion of  the  fourteenth  amendment  to  the  federal  constitu- 
tion, because,  although  they  authorize  the  abatement  of 
such  nuisances  in  advance  of  a  judicial  adjudication  of  the 
fact  of  nuisance,  yet  they  do  not  make  the  determination 
of  the  oflftcials  as  to  that  fact  conclusive,  and  only  permH 
their  acts  in  abating  the  nuisance  to  be  justified  by  proof 
of  the  actual  existence  of  such  nuisance.  Plaintiff,  how- 
ever, contends  that  the  determination  of  the  officials  that 
the  prescribed  disease  exists  is  to  be  made  without  notice 
to  the  property  owners,  and  without  affording  them  an  op- 
portunity to  be  heard,  and  on  this  ground  claims  that 
these  acts  are  obnoxious  to  the  constitutional  provision  in- 
voked. If  the  legislature  by  these  acts  has  made  the  de- 
termination of  these  officials  as  to  the  existence  of  the 
common  nuisance  a  conclusive  adjudication  upon  the  rights 
of  the  property  owner,  then  it  is  perfectly  obvious  that 
this  legislation  cannot  be  supported.  It  has  been  settled 
in  this  State  that  it  is  not  within  the  power  of  the  legislature 
to  impart  to  a  determination  of  this  sort  a  conclusive  char- 
acter, as  against  the  property  owner,  and  legislation  intend- 
ing that  result  was  held  to  be  futile.  Hution  v.  City  of  Cam- 
den^ 39  N.  J.  Law,  122.  An  examination  of  the  acts  in  ques- 
tion clearly  shows  that  there  was  no  intent  in  the  legislative 
mind  to  make  the  conclusions  of  the  officials  decisive  of  the 
right  of  the  property  owner  as  tothe  existence  of  that  condi- 
tion of  things  which  these  acts  declared  would  constitute  in 
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these  cases  a  common  nuisance  and  would  justify  its  abate- 
ment by  the  destruction  of  the  animals  diseased.  The  rig^ht 
of  the  property  owner  is  not  thereby   barred,   on   the  one 
hand,  nor  is  the  justification  of  the  officials  made  effective^ 
on  the  other  hand,  by  reason  of  their  adjudication,  but   by 
reason  of  the  fact  that  the  common  nuisance  declared    by 
the  acts  existed,  and  so  existed,  as  to  permit  the  officials 
to  exercise  the  power  of  abatement.     What  the  acts  au- 
thorize is  the  abatement  of  an  actual  nuisance.     They  af- 
ford no  protection  to  any  invasion  of  the  right  of  property 
in  any  other  case."     The  court  say  in  conclusion:     "But  if 
the  property  owner  is  not  deprived  of  a  rig-hts  to  contest 
the  existence  of  such  conditions,  and  to  obtain  redress,  as 
for  a  trespass,  if  they  arc  not  shown  to  have  existed,  such 
legislative  acts  would  not  infringe  any  constitutional   pro- 
vision."    So,  in  Lazvton  v.  Steele,  152  U.  S.,  142,   U4  Sup. 
Ct.,  499),  where  a  statute  authorized  officers  to   destroy 
nets  used  in  violation  of  the  statute,  without  any   judicial 
proceedings    to  ascertain  the  fact    of  such  violation,  the 
court  say:     **Nor  is  a  person  whose  property  is  seized  un- 
der the  act  in  question  without  his  legal   remedy.     If   in 
fact  his  property  has  been  used  in  violation  of  the  act,  he 
has  no  just  reason  to  complain.     If  not,  he  may   replevy 
his  nets  from  the  officer  seizing  them,  or,  if  they  have  been 
destroyed,  may  have  his  action  for  their  value.     In   such 
cases  the  burden  would  be  upon  the  defendant  to  prove  a 
justification  under  the  statute."     In  Read  v.   Dingcss,   60 
Fed.    27,  (8C.  C.  A.,  395),  the  court  said:     **But  if  theact,  in 
every  case  of  its  commission,  involves  the  forfeiture,  noth- 
ing remains  but  to  ascertain  the  facts  of  its   commission, 
and  that  can  as  well  be  done  in  a  subsequent  suit  involving 
the  title  as  by  a  proceeding  brought  by   the  state   to  en- 
force the  forfeiture."     Also,  Health  Dept,  of  City  of  Nezi' 
York,  V.  Rector,  etc,,   of  Trinity  Church,  145  N.  Y.,  32,  (39 
N.  E.,  833),  and  People  v.  City  of  Tonkers,  140  N.  Y.,  23, 
(35  N.  E.,  320);  Br(^nson  v.    Gee  COr.)         Pac,   527.     Stat- 
utes of  limitation  take  land   from  one  man  and  vest  it  in 
another.    Why  does  no  one  claim  that  they  violate  the  Con- 
stitution?    I    suppose  because  they  allow  him   a  hearing 
afterwards.     And  the  acts  of  1872-73  providing  for  selling 
the  land,  gave  him  right  to  redeem  his  land,  and  so  to  pay 
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what  he  justly  owed  the  State.  But  since  the  act  of  1882, 
and  especially  under  that  of  1893,  for  the  sale  of  forfeited 
land,  the  proceeding  is  a  regular  chancery  suit, — must  be 
such, — and  the  owner  must  be  a  party,  and  is  entitled  to 
make  full  defense  against  the  forfeiture;  and  surely  this 
is  a  full  hearing  before  decree,  and  satisfies  the  de- 
mand for  *'due  process  of  law."  Under  the  latter  statute 
(chapter  24,  Acts  1893)  this  proceeding  was  had.  It  was 
held  by  the  United  States  Supreme  Court  in  Kiufx;  v.  Mul- 
lins,  (1898)  that,  taking  the  clause  of.  the  Constitution  and 
statute  of  1882  in  connection,  the  demand  of  the  four- 
teenth amendment  was  satisfied,  and  the  proceeding 
valid.  That  is  our  adequate  defense  for  this  decision.  I 
am  mvself  now  free  from  doubt  as  to  the  correctness  of 
our  holding  on  this  question.      153  U.  S.,  380. 

It  is  claimed  that  the  State  is  prevented  by  laches  from 
assailing  the  tax  deed  under  the  tax  sale  toCresap  in  1871, 
twenty-two  years  having  passed  from  the  tax  deed  to  the 
date  of  this  suit.  No  possession  was  ever  held  under  the 
tax  deed.  The  express  statute  of  limitation  did  not,  there- 
fore, bar  the  State,  "and  laches  does  not.  Where  the  ad- 
verse claimant  of  land  has  no  actual  possession,  the  other 
claimant  need  not  sue.  Until  then  it  is  mere  cloud,  never 
maturing  as  title.  Batiin  v.  Woods,  27  W.  Va,,58.  Delay 
in  bringing  suit  to  annul  a  tax  deed  is  not  imputable  as 
laches  to  the  owner.  IL  S.  v.  Insley,  130  U.  S.,  263,  (9  Sup. 
Ct.,  485);  Cook  v.  Lasher,  42  U.  S.  App.,  42,  (19  C.  C.  A., 
654,  and  73  Fed.,  701);  Sommcrs  v.  Ward,  41  W.  Va.,  80, 
(23  S.  E.,  520).  The  statute  of  limitations  does  not,  at 
common  law  apply  to  the  State.  Hall  v.  Wehh,  21  W.  Va., 
322.  Our  statute  now  applies  limitations  to  the  State,  like 
individuals.  Code  1891,  c.  35,  s.  20.  But  no  statute  ap- 
plies laches  to  the  state,  and  the  common-law  rule  says 
that  it  does  not  apply  to  it.  12  Am.  &  Eng.  Enc.  Law, 
Cist  Ed.)  56. 

It  is  further  raised,  as  a  question,that  as  the  State  sold  to 
Cresap  for  taxes,  and  collected  taxes  for  years  from  those 
claiming  under  that  title,  it  is  estopped  by  this  conduct 
from  claiming  forfeiture  for  nonentry  inSponaugle'sname 
in  after  years, — the  very  years  which  the  owners  under 
the  tax  sale  were  paying  taxes  for.     Now,  as  the  State   at 
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a  tax  sale  sells,  not  her  own  land,  but  only  such  title  as  the 
taxed  party  has,  and  by  her  sale  and  deed  makes  no  w^ar- 
ranty  whatever,  this  estoppel  cannot  be  maintained.  And 
the  forfeiture  allegfed  accrued  several  years  after  this  sale. 
Camden  v.  Alkirc^  24  W.  Va.,  681.  An  estoppel  in  pais 
ag^ainst  the  state  from  asserting^  a  title  to  escheated  land  is 
not  made  out  by  assessment  of  taxes,  and  sale  and  convey- 
ance for  taxes,  and  the  assessment  and  collection  of  taxes 
from  the  purchaser  at  the  tax  sale.  An  auditor's  deed 
made  in  consummation  of  a  sale  for  taxes  cannot  bar  the 
assertion  by  the  State  of  any  claim  or  right  to  the  land. 
The  court  says  the  deed  is  without  warranty,  and  has  not, 
as  an  estoppel,  the  force  which  a  quitclaim  deed  has  to  pass 
title  in  the  g-rantor  at  its  date.  Read  v.  State,  74  Ind.,  252, 
260.  If  it  is  contended  that  payment  by  the  tax  purchas- 
ers of  taxes  under  their  title  paid  the  taxes  on  the  land,  so 
that  it  may  be  said  to  the  State,  '*You  have  already  g-ot ten 
tax  once  on  the  land,  and  you  cannot  enforce  a  forfeiture 
for  taxes  for  the  same  years  in  the  name  of  the  original 
owner,  whose  title  we  got  by  the  tax  sale,  we  having  ac- 
quired the  land  under  his  title,''  the  response  is:  *'That 
is  so  if  your  tax  deed  is  valid,  because  there  was  no  title 
left  in  the  original  owner  to  be  taxed,  but  not  so  if  your 
tax  title  is  void.  If  valid,  you  defeat  forfeiture  by  superi- 
ority of  your  tax  title,  not  by  estoppel  from  conduct,  as  it 
does  not  bind  the  State  in'this  matter;  but,  if  void,the  title 
was  left  in  the  old  owner,  to  be  forfeited  for  taxes,  and  the 
State  is  not  bound  merely  by  conduct.''  And,  as  to  double 
taxation,  Simpson  v.  Edmiston,  23  W.  Va.,  680,  holds  that 
there  is  no  privity  between  former  owner  and  tax  pur- 
chaser, their  claims  being  hostile,  and  payment  by  the  tax 
purchaser  does  not  discharge  the  state  demand  for  taxes 
against  the  former  owner,  if  lawful  demand  she  had 
against  his  title  as  yet  good;  and,  if  he  wants  to  deny  the 
validity  of  the  tax  sale  and  keep  his  title  good,  he  must 
still  keep  the  land  on  in  his  name,  just  as  in  case  of  two 
stranger  titles. 

I  come,  in  conclusion,  to  a  very  important  question:  Is 
the  tax  sale  to  Cresap  efficient  to  pass  title?  It  is  alleged 
to  be  void  because  of  irregularity  in  the  sale  lists  appar- 
ent.    If  void,  leaving  title  in  Sponaugle,  the  State  acquired 
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title  by  forfeiture;  but,  if  valid,  it  devested  Sponaugle  of 
title,  leaving-  no  land  in  him  to  be  entered  for  taxes,  and 
the  State  had  no  long-er  claims  to  taxes  from  him.  We 
have  concluded  that  this  sale  is  valid. 

One  g-round  of  irreg-ularity  is  that  in  the  column  of  the 
list  of  sales  in  which  the  estate  (whether  in  fee  or  life)  of 
the  owner  is  to  be  stated  there  is  a  blank  as  to  this  tract, 
and  so  the  estate  is  not  gfiven.  Code  1868,  c.  31,  s.  2v^,  it 
will  be  seen,  makes  sedulous  efforts  to  cure  numerous 
specific  irreg-ularities,  so  as  to  confer  upon  purchasers, 
effectually,  such  title  as  the  party  charg-ed  with  taxes 
owned,  and  also  inserts  the  g*eneral  provision  that  the  pur- 
chaser shall  take  such  title  '*notwithstanding'  any  irregfu- 
larity  in  the  proceedings  under  which  the  gfrantee  claims 
title,  unless  such  irregularity  appear  on  the  face  of  the 
proceedings  of  record  in  the  office  of  the  recorder,  and  be 
such  as  materially  to  prejudice  the  rights  of  the  owner." 
First,  I  must  say  that  there  would  be  a  presumption  of  a 
fee.  A  deed,  under  our  statute,  confers  a  fee,  unless  a 
less  estate  is  stated;  and  even  in  a  tax-sale  list  it  would  be 
a  fair  presumption.  But  who  would  be  misled  by  it? 
And,  so  the  owner  be  not  misled,  it  is  no  matter  as  to 
others.  How  could  he  be  misled?  He  would  surely  know 
his  own  estate  without  information  from  this  list.  How 
does  this  tinsubstantial  slip  prejudice  him?  And  the 
same  section  says:  ''And  no  irregularity  in  the  manner 
of  laying  off  the  real  estate  so  sold,  or  in  the  plat,  descrip- 
tion or  report  of  the  surveyor  or  other  person,  shall,  after 
the  deed  is  made,  invalidate  the  sale  or  deed."  This  is  a 
strong  curative  provision.  The  sale  list  is  a  "report" 
under  it,  and  the  "estate"  pertains  to  the  "descrip- 
tion." I  know  the  books  tell  us  that,  in  times  past, 
tax  sales  were  looked  upon  as  forfeitures,  and  the  proceed- 
ings must  be  rigidly  regular;  but  these  doctrines  do  not 
apply  in  full  force  in  West  Virginia,  and  ought  not  to,  be- 
cause our  tax-sale  system  is,  and  long  has  been,  so  large 
and  important  to  the  State  in  collecting  delinquent  reve- 
nue, and  to  many  buying  at  her  sales,  and  so  important,  too, 
in  quieting  title  and  settling  the  waste  places,  that  the 
Legislature  has,  time  and  time  again,  in  many  acts,  begin- 
ning as  far  back  as  1814,  sought  to  mitigate  and  qualify,  if 
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not  abolish,  the  strict  rule  before  prevailing,  by  which  al- 
most any  irrejjfularity  would  annul  a  tax  sale,  and  provided 
that  only  substantial  errors,  capable  of  working-  harm  to 
the  former  owner,  and  misleading*  him,  and  thus  prevent 
timely  redemption,  should  avoid  such  sale.  Each  one  of 
these  acts  has  g"one  further  than  its  predecessor  in  this 
effort  of  liberalization.  I  referred  to  this  leg-islation  in 
Winnino-w  Eakin,  44  W.  Va.,  19,  (28  S.  K.  757),  as  did 
Judge  Holt  in  Hays  v.  Hcathcrly^  36  W.  Va.,  613,  (15  S.  K. 
223).  Under  this  rig-id  procedure,  tax  sales  were  a  myth, 
conferring"  on  the  purchaser  a  certain  lawsuit,  and  as  cer- 
tain defeat;  and  the  State  had  to  buy  in,  herself,  vast  quan- 
tities of  land,  which  lay  in  her  hands  many  years,  wild  and 
unsettled,  paying-  no  taxes,  and  she  lost  her  revenue. 
Even  to-day,  with  all  this  leg-islation,  ever3^body  rcg"ards 
tax  titles  as  dang-erous  shadows.  The  State  offers  the 
land.  The  purchaser  pays  the  taxes,  and  gets  nothing. 
The  innocent  purchaser  is  disregarded,  and  the  delin- 
quent landowner  is  favored.  True,  it  seems  hard  that  he 
should  lose  his  estate  for  a  pittance,  but  whose  fault  is  it? 
Is  it  the  fault  of  the  innocent  purchaser?  This  state  of 
things  is  not  the  fault  of  the  Legislature.  It  has  seen  the 
bigness  of  the  evil,  and  often  tried  to  remedy  it.  Anyone 
looking  at  its  acts  must  see  that  it  seeks  to  favor  the 
innocent  purchaser,  to  the  extent  of  saving  him  from  un- 
substantial errors  by  ministerial  officers,  and  technical  de- 
fects not  injuring  the  owner.  The  courts  should  be  alert 
to  execute  a  plain  purpose  of  the  lawmakers,  and  not  to 
nullify  it.  And  especially  it  is  more  difficult,  after  the 
sale  has  been  executed  by  a  deed,  to  annul  the  sale.  The 
Code  itself  so  intends,  as  above  seen.  Winning  v.  Rakin^ 
supra.  I  am  aware  that  inyi9;/C5  v.  Dih^  18  W.  Va.,  764, 
the  opinion  is  expressed  that  the  defect  in  question  viti- 
ates a  sale;  but  the  syllabus  does  not  announce  this  as  law. 
And  in  Barton  v.  (wilchrist^  19  W.  Va.,  230,  the  same  opin- 
ion is  expressed  though  it  may  be  called  obiter,  and  is  not 
in  the  syllabus. 

Another  irregularity  is,  as  alleged,  that  the  sale  list  does 
not  show  in  whose  name  the  land  was  charged  for  three 
out  of  four  years  for  which  it  was  sold.  It  shows  as  to 
one  year  confessedly,  and  a  sale  for-  that    year's  taxes 
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would  be  as  efficacious  as  four.  It  would  call  the  owner  to 
redeem.  But,  looking-  beyond  the  printed  to  the  manu- 
script record,  we  find  it  plain  that  it  was  sold  for  four 
years. 

Another  defect  alleged  is  that  in  the  aflBdavit  to  the  sale 
list  the  sheriff  swears  that  the  list  contains  a  true  account 
of  all  the  real  estates  sold  by  ''me  during  the  present 
year  for  nonpayment  of  taxes  due  thereon  for  the  years 
1863,  lSf>4,  lSf>5,  1866,  1867,  1868,  1869,  and  1870  (or  some 
of  those  years)/'  The  words  in  parenthesis  are  claimed 
to  overthrow  the  whole  sale  proceeding  of  Randolph  Coun- 
ty. This  affidavit  is  intended,  perhaps,  more  to  enforce  a 
true  account  to  the  treasur^^  than  for  the  benefit  of 
the  land  owner.  By  the  unnecessary  use  of  the  words 
of  surplusage,  the  sheriff  meant  to  say  some  tracts  were 
sold  for  some  years,  some  for  othqrs,  but  the  years  named 
covered  the  years  for  which  this  land  was  sold.  Now,  it 
is  the  list  that  tells  for  what  particular  years  the  owner's 
land  is  sold,  and  Sronaugle  had  but  to  look  at  it;  and  that 
told  him  his  land  was  sold  for  1865,  1866,  1867,  and  1868. 
He  should  look  at  the  list  for  this  specification,  rather  than 
the  affidavit.  But  read  both  together.  The  affidavit  does 
not  say  or  intimate  that  the  land  was  sold  for  anv  other 
than  those  four  years.  The  years  it  specified  include  all 
the  years  for  which  any  tract  was  sold,  and  the  list  tells 
for  what  particular  years  a  particular  tract  was  sold. 

Twenty-two  years  after  the  tax  deed  to  Cresap,  it  is  at- 
tacked. During  all  this  long  period  Cresap  and  his 
alienees  have  paid  taxes.  This,  as  said  above,  w-ould  not 
help  them,  if  their  tax  title  were  bad;  but  it  is  a  satisfac- 
tion to  a  court,  in  rendering  judgment,  to  feel  sure  that 
substantial  justice  is  done.  The  present  owners,  on  the 
faith  of  this  title,  spent  a  large  sum  in  acquiring  the  land. 
The  former  owners  failed  to  pay  taxes  charged,  let  the  land 
be  sold,  failed  to  redeem,  and  afterwards  failed  to  charge 
their  land.  They  have  always  been  in  default,  likely  be- 
cause the  land  was  of  little  value;  but  now  that  this  land  is 
in  reach  of  the  West  Virginia  Central  Railroad,  which  has 
pierced  that  mountain  wilderness,  and  given  it  lifeand  en- 
terprise, and  made  land  very  valuable,  and  the  lumber 
company  is  carrying  on  large  operations  in  cutting  timber 
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on  its  land  very  near  the  line  of  this  tract,  the  Sponaugle 
claimants  come  in  to  redeem.  The  suit  is  in  the  name  of 
the  State,  it  is  true;  but  the  contest  is  between  them  and 
the  company,  as  the  State  has  only  a  tax  claim,  and  the 
Sponaug-le  representatives  applied  to  redeem,  and  filed  a 
cross  bill  to  assail  the  tax  title,  and  thus  it  is  their  suit. 
On  which  side  is  the  equity,  if  we  ^o  by  it?  But  the  law 
decided  it  for  the  Condon-Lane  Boom  &  Lumber  Company. 
Therefore  wo  reverse  the  decree,  and  dismiss  the  State's 
bill  and  the  Cunningham  cross  bill. 

Reversed, 
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(BKANNON,PKicsiDRNT,and  McWhoktior,  Judgk,  dissenting.) 
Submitted  June  18,  1898— Decided  November  30,  1898. 

1 .  Appeal  -Dill  of  Review— Error, 

An  error  of  the  court  in  reaching  a  wronp  conclusion  as  to 
facts  ujx>n  the  evidence  is  not  correctible  by  bill  of  review,  but  by 
appeal,     (p.  444). 

2.  Lacuks     Ne7viy  Discovered  Evidence  -liiU  of  Rcinc7v. 

If  a  party  alk^e  the  finding  of  a  document  since  the  decree 
which   would  have  been  relevant  evidence  for  him  on  the  hearing. 
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and  knew  of  its  existence  and  contents,  thouj»-h  he  made  dilig^ent 
search  for  it  before  the  decree  without  findinff  it,  yet,  if  he  could 
have  proven  its  existence  and  contents  by  the  evidence  of  witness- 
es, he  should  have  done  so,  and  cannot  on  that  ground  sustain  a 
bill  of  review,      (p.  4-43). 

3-     Bill  ov  Rkvikvv — Newly  Discovered  Evidence. 

A  bill  of  review  for  newly-discovered  evidence  will  not  lie 
where  the  evidence  is  simply  confirmatory  or  cumulative.  It 
must  be  decisive  in  its  character, — such  as  oug-ht,  if  true,  uix>n 
rehearing"  to  produce  a  different  decree,  and  of  which  the  party 
was  ig-norant  at  the  time  of  the  decree,  and  could  not  have 
learned  by  the  exercise  of  reason«ible  dilig-ence      (p.   444). 

4.     liiLL  OF  Revikvv — Newly   Discovered  Evidence  —Appeal — Stalule 
of  L  im  ila  lions . 

When  a  bill  of  review  is  predicated  on  the  sole  g^round  of  after- 
discovered  evidence,  and  during  the  pendency  of  said  bill  of  re- 
view more  than  two  years  elapse  after  the  date  of  the  decree 
soug-ht  to  be  reviewed,  and  said  bill  of  review  is  then  dismissed, 
an  appeal  from  the  decree  sought  to  be  reviewed  will  be  barred, 
(p.  445). 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  P.  B.  Wethered  against  C.  I).  P:iliott  and  others. 
Decree  for  plaintiff.  Defendant  Elliott  filed  bill  of  review, 
which  was  dismissed.     From  the  decrees  he  appeals. 

A^rmed. 

W.  E.  Haymond,  for  appellant. 

HiCNKY  M.  RussicLL  and  W.  E.  K.  Byknk,  for  appellees 
C.  B.  Hart  and  J.  N.  Vance.  Dulin  &  Hall,  for  other 
appellees. 

English,  Judgp:: 


This  suit  in  equity  was  instituted  in  the  circuit  court  of 
Webster  County  by  P.  B.  Wethered  aj^ainst  C.  D.  Elliott 
and  others  on  tlie  27th  of  April  1893,  for  the  purpose  of 
setting-  aside  and  annulling  a  certain  deed  which  pur- 
ported to  have  been  executed  by  said  P.  B,  Wethered  and 
Jonathan  Bennett  to  C.  D.  Elliott  on  February  20,  1891, 
oh  the  ground  that  said  Elliott,  acting  for  and  on  behalf  of 
C.  B.  Hart,  in  his  own  right  and  as  trustee,  and  J.  N. 
Vance,  on  behalf  of  himself  and  said  Hart  and  Vance,  in- 
duced the  plaintiff  and  said  Jonathan  Bennett  todrink  intox 


It. 


438  Wethkkicd  v.  Elliott  cf  a/.  [45 

icating  liquors  to  such  an  extent  that  they  become  grossly 
intoxicated,  non  compos  mentis^  and  totally  in  capacitated  for 
the  transaction  of  business,  and,  while  so  incapacitated, 
caused  and  procured  the  plaintiff  and  said  Bennett  to  ac- 
knowledge a  writing  on  that  day  purporting  to  be  a  deed 
conveying  certain  lands  therein  described  to  said  C.  D. 
Elliott  for  the  purported  consideration  of  five  thousand 
two  hundred  and  forty  dollars,  by  said  writing  acknowl- 
edged to  be  in  hand  paid.  This  land  at  the  date  of  said 
writing  was  very  valuable  as  coal  and  timber  land,  and  was 
located  within  one  mile  of  the  West  Virginia  &  Pittsburgh 
Railroad,  and  well  adapted  to  agricultural  purposes,  and 
well  worth  fifteen  dollars  to  twenty  dollars  per  acre,  and 
the  consideration  named  in  said  deed  was  grossly  inade- 
quate, to  such  an  extent  as  to  shock  the  conscience  of  a 
court  of  equity.  IMaintiff  also  alleged  that  although  said 
deed  recited  a  consideration  of  five  thousand  two  hundred 
and  forty  dollars,  and  acknowledged  the  payment,  in  fact 
not  one  cent  of  the  purchase  money  so  recited  as  paid  was 
ever  paid  to  him;  that  as  soon  as  he  recovered  from  his  in- 
toxication, and  learned  that  he  and  said  Bennett  had  exe- 
cuted said  writing,  he  notified  Elliott  that  he  repudiated 
said  deed  and  the  sale  therein  represented,  and  that,  un- 
less the  land  was  reconveved  to  him,  he  would  brinu-  suit 
to  set  aside  said  pretended  deed  and  sale;  and  he  pravcd 
that  said  writing  purporting  to  be  a  deed  from  himself  and 
said  Bennett,  dated  February  20,  1891,  might  be  set  aside, 
canceled,  and  annulled,  and  for  general  relief. 

On  the  24th  of  November,  1S93,  said  chancerv  cause  was 

Mi* 

transmitted  from  the  circuit  court  of  Webster  County  to 
the  circuit  court  of  Braxton  County;  and  on  November 
29,  1893,  the  judge  of  said  court  being  so  situated  that  he 
could  not  properly  preside  at  the  hearing  of  said  cause,  W. 
W.  Brannon  was  elected  special  judge  to  try  the  same. 
On  the  4th  of  December,  1893,  C.  I).  Elliott  tiled  his  sepa- 
rate answer,  and  C.  B.  Hart  and  J.  N.  Vance  filed  their 
joint  and  several  answer  to  plaintiff's  bill,  and  ihe  plain- 
tiff replied  generally  thereto.  Depositions  were  taken  in 
the  cause,  and  on  December  18,  1894,  a  decree  was  ren- 
dered in  favor  of  the  plaintiff  holding  that  the  defendants 
Hart,  trustee,  and  Vance  were  not  entitled  to  hold   said 
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land  under  the  deed  made  to  C.  B.  Hart,  trustee,  by  the 
defendant  C.  D.  Elliott  on  the  14th  of  March,  1891,  but 
that  said  Hart,  trustee,  and  Vance  were  entitled  to  charge 
said  land  with  the  amount  paid  by  them  for  the  land  con- 
veyed b}^  the  last-mentioned  deed  before  notice  of  the 
plaintifl^s  rights,  after  first  abating  the  relative  value 
of  the  two  tracts  of  one  hundred  and  six  and  sixty-six 
acres  conveyed  by  said  deed  upon  the  basis  of  seven  dol- 
lars per  acre  for  the  whole  of  the  land  conveyed  by  said 
deed,  and  also  the  relative  value  upon  the  same  basis  of  the 
tract  of  one  hundred  acres  conveyed  by  Jonathan  Bennett 
to  C.  D.  Elliott,  bearing  date  February  20,  1891.  Butsuch 
charge  in  their  favor  was  made  subject  to  the  right  of  the 
defendant  John  D.  Alderson,  commissioner,  to  enforce  his 
lien  for  purchase  money  upon  one  undivided  third  of  said 
one  thousand  three  hundred  and  ten  acres.  It  was  further 
held  that  said  deed  from  Bennett  and  the  plaintiff  to  said 
Elliott,  and  the  deed  from  said  Elliott  to  defendant  Hart, 
trustee,  so  far  as  the  same  conveys  the  said  tract  of  one 
thousand  three  hundred  and  ten  acres,  be  canceled  and  an- 
nulled; and  the  defendant  Jonathan  Bennett  was  declared 
to  be  a  trustee  holding  the  legal  title  to  said  one  thousand 
three  hundred  and  ten  acres  as  to  two  undivided  thirds 
thereof,  and  the  equitable  title  in  the  other  undivided  third 
for  the  benefit  of  the  plaintiflF,  subject,  however,  to  a 
charge  thereon  in  favor  of  Jonathan  Bennett  for  the  amount 
which  may  have  been  paid  by  him  on  plaintiff's  behalf  on 
account  of  taxes  against  said  land,  which  amount,  with 
any  other  taxes  assessed  thereon  that  might  be  paid  by 
him,  should  be  payable  next  after  the  sum  to  be  charged 
in  favor  of  the  defendants  Hart,  trustee,  and  J.  N.  Vance; 
and  said  Bennett  was  restrained  from  making  any  sale  or 
conveyance  of  said  land  until  the  further  order  of  the  court, 
and  an  account  was  directed.  On  April  29,  1895,  said  El- 
liott asked  leave  to  file  a  bill  of  review  in  said  cause,  ac- 
companied by  the  original  deed  from  Bennett  and  Weth- 
ered  to  Elliott  mentioned  in  the  cause,  and  also  by  several 
affidavits,  basing  his  application  on  the  ground  of  newly- 
discovered  evidence;  and  the  plaintiff  in  said  cause,  P.  B. 
Wethered,  appeared  and  objected  to  the  filing  of  said  bill 
of  review,  and  demurred  thereto,  in  which  demurrer   said 
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Elliott  joined.  On  consideration  whereof  it  was  ordered 
that  said  bill  of  review  be  filed,  and  the  same  was  re- 
manded to  rules,  to  be  there  matured  for  hearing-  as  to  the 
parties  not  appearing^  thereto,  and  said  Wethered  had 
leave  to  file  his  answer  to  said  bill  of  review  within  thirt; 
days  after  the  adjournment  of  court;  and  Wethered  was 
enjoined  from  the  prosecution  of  said  suit,  and  the  execu- 
tion of  the  decree  to  be  reviewed,  until  the  final  hearing-  oi 
the  matters  arising-  upon  said  bill  of  review,  upon  said  El- 
liott executing  bond,  with  good  security,  in  the  penalty  of 
three  hundred  dollars,  to  be  approved  by  the  clerk.  Weth- 
ered answered  said  bill  of  review.  Depositions  were  taken 
thereon  by  plaintiff  and  defendant,  and  the  cause  was  ma- 
tured for  hearing;  and  on  May  5,  1897,  the  cause  was  again 
heard  upon  the  bill  of  review,  and  the  court  dismissed  said 
bill,  dissolved  the  injunction,  and  decreed  that  Elliott  pay 
the  costs  of  the  proceeding.  From  this  and  the  former 
decree,  Elliott  appealed. 

The  appellant  assigned  six  grounds  of  error,  the  last  of 
which  claims  that  the  court  erred  in  dismissing-  the  bill  of 
review  filed  in  the  case,  and  was  not  warranted  in  dismiss- 
ing it  by  the  law  or  the  evidence,  but,  instead,  the  said  bill 
of  review  should  have  been  sustained,  and  said  former  de- 
cree reversed  and  annulled,  and   the   plaintiff   WetheredV 
bill  dismissed  with  costs.     Counsel  for  the  appellee  Weth- 
ered, on  the  other  hand,  in  their  brief  assig-n  as  cross  er- 
ror the  overruling  of  the  demurrer  of   Bennett  and    Weth- 
ered to  the  bill  of  review.     The  only  special  ground  as- 
signed in  the  demurrer  was  that  the  bill  of  review  did   not 
point  out  in   what  particular  the  decree  asked  to  be   re- 
viewed was  claimed  to  be  erroneous;  the  only  alleg-ation 
being  that  **said  decree     of     18th  December,    1894,    was 
erroneous    because    of  the    evidence    not    in    the    cause, 
which  has  been  discovered,"  etc.      This   cross  error  ap- 
plies to  the  action  of  the  court  on  the  28th  of  Aug-u-^t,  1895, 
upon  the  demurrer;  and  assignment  No.  6  of  app..'llj.nt  re- 
fers to  the  action  of  the  court  on  May  5,   1897,  when  said 
bill  was  dismissed  on  the  hearing  of  the   cause.     Counsel 
for  the  appellee  insist  that  the  decree  over'-uling^  said   de- 
murrer was  erroncoi'"  because  the  g-round  of  demurrer  re- 
lied on  was  not  sufficieai,  and  that  it  should   have   pointed 
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out  specifically  the  paticulars  in  which  in  was  claimed  the 
decree  was  erroneous;  citing- 3  Enc.  PL  &  Prac,  591,  where 
the  law  is  thus  stated:  **In  a  bill  of  review,  it  is  necessary 
to  state  the  former  bill,  and  the  proceeding's  thereon,  the 
decree,  and  the  point  in  which  the  party  exhibiting  the  bill 
of  review  conceives  himself  ag-g'rieved  by  it,  and  the  ground 
of  law  or  new  matter  discovered  upon  which  he  seeks  to 
impeach  it.'*  And  in  the  note  it  is  said,  "No  errors  can 
be  noticed,  unless  they  are  specifically  pointed  out;"  cit- 
ing numerous  authorities, — among  others,  A?niss  v.  Afc- 
G/nnis,  12  W.  Va.,  371,  in  which  it  was  held  that,  *'in  a  bill 
of  review,  it  is  generally  necessary  to  state  the  former  bill 
substantially,  and  the  proceedings  thereon,  the  decree,  and 
the  point  by  which  the  party  exhibiting  the  bill  conceives 
himself  aggrieved."  Counsel  for  appellee  also  insist  that 
the  bill  of  review  was  bad  on  demurrer  because  J.  D.  Al- 
derson,  a  party  to  the  original  suit,  was  not  made  a  party 
to  the  bill  of  review;  citing  Nichols  v.  Nichols^  Hcirs^  8  W. 
Va.,  174,  and  1  Bart.  Ch.  Prac,  205,  where  the  general  rule 
is  stated  to  be  that  all  parties  to  the  original  bill  should  be 
made  parties  to  the  bill  of  review.  It  is  also  urged  that 
said  bill  of  review  was  bad  on  demurrer  because  there  was 
not  filed  therewith  an  affidavitthatthematter  claimed  to  be 
new  could  not  have  been  used  in  the  original  cause;  citing 
Dingcss  V.  MarcHfH,  41  W.  Va.,  757,  (24  S.  E.  624),  and 
others.  An  examination  of  the  record  shows  that  the  bill 
of  review  was  sworn  to,  and  several  afi&davits  were  filed  in 
support  of  said  bill.  The  affidavit  of  C.  P.  Dorr  was  filed 
with  said  bill.  His  deposition  had  been  taken  in  the  ori- 
ginal cause,  and  in  said  affidavit  he  states  that  on  April  2, 
1895,  he  found  among  his  papers  a  statement  of  the  set- 
lement  made  at  the  time  of  said  land  sale,  which  was  filed 
with  his  affidavit;  but  this  statement,  if  material,  was 
found  nearly  a  month  before  said  bill  of  review  was  filed, 
the  same  being  filed  on  the  29th  of  April,  1895,  and  might 
have  been  obtained  by  due  diligence  on  the  part  of  the 
plaintiff  in  said  bill  of  review.  The  other  affidavits  per- 
tain to  conversations  had  with  said  Wethered  and  Bennett 
before  the  deed  for  said  land  was  attempted  to  be  made, 
and  no  good  reason  is  shown  why  the  evidence  could  not 
have  been  obtained  before  the  trial  of  the  cause,  by   using 
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due  dilig'ence;  and,  if  the  evidence  indicated  by  these  affi- 
davits had  been  adduced,  it  must  be  regarded  as  cumula- 
tive. The  reason  of  the  rule  requiring-  the  affidavits  to 
state  the  nature  and  character  of  the  evidence  to  be  filed, 
when  the  ground  of  the  bill  of  review  is  newly-discovered 
evidence,  is  to  enable  the  court  to  determine,  when  the  bill 
is  presented,  as  to  whether  it  should  be  entertained  or 
not;  and,  looking  at  these  affidavits,  they  do  not  appear  to 
have  met  this  requirement.  Neither  do  I  think  the  alle- 
gations of  the  bill  such  as  would  entitle  the  same  to  be 
filed.  I  conclude,  therefore,  that  this  cross  assignment  of 
error  was  well  taken. 

The  bill  of  review  was  dismissed  at  the  hearing,  and 
this  brings  us  to  the  consideration  of  the  sixth  assignment 
of  error  claimed  by  appellant,  which  is  quoted  above.  I 
do  not  deem  it  necessary,  in  considering  this  assignment 
of  error,  to  go  into  an  analysis  of  the  evidence  taken  in  sup 
port  of  said  bill  of  review,  but  will  call  attention  to  the  al- 
legations of  the  bill  of  review  as  to  the  items  of  new  evi- 
dence on  which  the  plaintiff  therein  relies.  As  to  the  facts 
he  expected  to  prove  by  T.  M.  Daly,  he  claims  that  be  had 
ascertained  that  he  could  prove  said  Daly  collected  certain 
drafts  given  by  plaintiff  to  Bennet,  which  were  involved  in 
the  controversy  of  Wethered  against  plaintiff,  and  that  he 
accounted  to  Bennett  therefor,  and  that  he  was  not  aware 
of  what  account  he  had  rendered  to  said  Bennett.  Plain- 
tiff also  alleged  that  he  could  then  prove  by  said  Daly  that 
he  was  authorized  by  Wethered,  prior  to  the  date  of  deed 
trom  Bennett  and  Wethered  to  him,  tomakesale  of  said  land 
to  him,  and  that  in  pursuance  of  said  authority  he  did 
make  the  sale;  but  it  is  shown  in  Wethered's  deposition 
that  this  evidence  was  irrelevant,  for  the  reason  that  it 
pertained  to  a  contract  between  Wethered  and  Bennett 
and  Daly,  authorizing  the  latter  to  sell  the  land  in  question, 
which  was  surrendered  and  canceled  some  time  before  the 
deed  in  the  bill  mentioned  was  made  from  Bennett  and 
Wethered  to  Elliott.  The  same  thing  is  shown  by  the  de- 
position of  Jonathan  Bennett;  and  the  plaintiff  Elliott,  in  his 
deposition,  says  that  he  had  Daly  summoned  as  a  witness, 
but  was  afraid  to  examine  him,  although  he  knew  he  was 
in  possession  of  certain  facts  which  he  regarded  as   mate- 
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rial.  As  to  the  original  deed,  a  copy  of  which  was  filed  in 
the  original  cause,  and  which  is  claimed  as  mate- 
rial, as  bearing-  upon  the  question  of  the  intoxication 
of  the  grantors,  it  must,  when  examined  for  that  purpose, 
be  reg-arded,  if  of  any  value,  as  merely  cumulative,  and  for 
that  reason  could  not  be  considered  in  support  of  the  bill 
of  review. 

Barton,  in  his  Chancery  Practice  (volume  I,  p.  337),  in 
speaking  of  the  character  of  the  evidence  which  will  sup- 
port a  bill  of  review,  says:  **The  evidence  must  have 
been  discovered  since  the  decree,  must  appear  to  be  mate- 
rial to  the  case,  and  such  as  would  probably  effect  a  dif- 
ferent result;  for  immaterial  or  merely  cumulative  testi- 
mony will  not  suflSce  to  sustain  a  bill  of  review,  and  if  a 
party  should  be  allowed  to  g-o  on  to  a  decree  without  look- 
ing- for  evidence  which  mig-ht  be  obtained  by  a  proper 
search,  and  afterwards,  upon  finding-  the  evidence,  to  file 
^  bill  of  reviews  chere  would  be  no  end  to  such  bills."  As 
to  the  evidence  of  Mollohan  which  plaintiff  claimed  to  have 
discovered,  it  was  irrelevant,  as  it  applied  to  the  sale 
which  Wethered  was  seeking-  to  effect  under  his  contract 
with  Daly,  which  the  evidence  shows  was  canceled  before 
the  deed  was  made  by  Bennett  and  Wethered  to  Elliott. 
As  to  the  evidence  of  Reuben  Weese,  reference  to  his  affi- 
davit shows  that  the  conversations  he  had  with  Bennett 
and  Wethered  had  reference  to  the  contract  made  with 
Daly,  which  had  been  surrendered  and  canceled  before 
the  date  of  the  execution  of  the  deed  in  controversy.  As 
to  the  statement  found  by  Dorr,  made  at  the  time  of  the 
sale,  the  drafts,  and  the  Daly  contract,  if  material,  the 
plaintiff  knew  that  said  papers  existed,  and  in  whose  cus- 
tody they  were;  and,  if  he  could  not  find  them,  he  could 
have  proved  their  existence  and  contents  by  the  Evidence 
of  witnesses.  See  Dingcss  v.  Marctan,  41  W.  Va.,  757, 
(24  S.  E.  624,  Syl.  point  2).  In  Machine  Co,  v.  Dunbar,  32 
W.  Va.,  335,  (9S.  E.  237),  it  was  held  that:  *'If  a  party  al- 
lege the  finding-  of  a  document  since  the  decree  which 
could  have  been  relevant  evidence  for  him  on  the  hearing-, 
and  knew  of  its  existence  and  contents,  thoug-h  he  made 
dilig-ent  search  for  it  before  the  decree  without  finding-  it, 
yet,   if  he  could  have  proven  its  existence  and   contents 
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by  the  evidence  of  witnesses,  he  should  have  done  so,  and 
cannot  on  that  ground  sustain  a  bill  of  review."  In  the 
same  case  (SyL.point  2)  it  is  held  that:  **A  bill  of  review 
for  newly  discovered  evidence  will  not  lie  where  the  evi- 
dence is  simply  confirmatory  or  cumulative.  It  must  be 
decisive  in  its  character, — such  as  oug-ht,  if  true,  upon  re- 
hearing- to  produce  a  different  decree,  and  of  which  the 
party  was  ig-norant  at  the  time  of  the  decree,  and  could 
not  have  learned  by  the  exercise  of  reasonable  dilig-ence." 
Neither  of  the  affidavits  filed  in  support' of  the  bill  of  re- 
view, or  the  depositions  relied  on  to  set  aside  the  former 
decree,  are  decisive  in  their  character,  or  such,  if  true, 
as  ought  to  produce  a  different  decree  upon  rehearing. 

The  circuit  court,  m  the  decree  rendered  in  the  original 
cause,  found  that  the  deed  bearing  date  February  20,  1891, 
executed  by  Bennett  and  Wethered  to  C.  D.  Elliott  for 
the  tract  of  one  thousand  three  hundred  and  ten  acres 
of  land,  was  executed  at  the  time  when  the  grantors 
named  therein  were  both  grossly  intoxicated,  and  totally 
incapacitated  for  the  transaction  of  business,  and  that  said 
intoxication  was  connived  at  and  procured  by  said  Elliott 
for  the  purpose  of  obtaining  said  deed.  This  Court  has 
held  in  Dtmn's  Ex'rs  v.  Rcnick,  40  W.  Va.,  350,  (22  S.  E. 
66  Syl.  pointy)  that  "an  error  of  the  court  in  reaching  a 
wrong  conclusion  as  to  facts  upon  the  evidence  is  not  cor- 
rective by  bill  of  review,  but  by  appeal."  The  court  in 
said  original  suit  having  decided  that  no  title  passed  by 
said  deed  of  February  20,  1801,  as  we  have  seen,  the  con- 
clusion thus  reached  could  not  be  corrected  bv  bill  of  re- 
view.  The  bill  of  review  in  this  case,  having  been  predi- 
cated on  the  sole  ground  of  after-discovered  evidence,  did 
not  prevent  the  appellant  from  prosecuting  his  appeal  in 
this  Co»rt  from  the  decree  sought  to  be  reviewed,  as  the 
questions  presented  to  the  two  tribunals  by  the  separate 
proceedings  were  entirely  distinct,  and  no  confusion  could 
arise  from  their  separate  determination.  See  Gillespie  v. 
Allen,  37  W.  Va.,  675,  (17  S.  E.  184).  The  pendency  of 
this  bill  of  review,  therefore,  did  not  prevent  the  running 
of  the  statute  of  limitations;  and  therefore  on  the  5th  day 
of  May,  1897,  when  said  bill  of  review  was  dismissed,  an 
appeal  from  said  former  decree   was   barred.     Therefore 
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iny  conclusion  is  that  it  is  unnecessary  to  discuss  the 
other  assignments  of  error,  and  that  the  court  committed 
no  error  in  dismissing-  said  bill  of  review,  or  dissolving 
the  injunction  awarded  the  plaintiff.  The  decree  com- 
plained of  is  therefore  alBrmed,  with  costs  and  damages. 

B:^ANNON,  Pkksidknt,  {dissc7i/ins{): 

Nichols  V.  jY/'choh'*  Hcirs^  8  W.  Va.,  174,  lays  down: 
"Although  ordinarily  a  bill  of  review  will  not  lie  where  the 
newly-discovered  evidence  is  simply  confirmatory  or 
cumulative,  still,  if  the  newly-discovered  evidence  is  not 
merely  confirmatory  or  cumulative,  but  decisive  in  its 
nature  and  could  not  be  discovered  before  the  final  decree 
sought  to  be  revised,  by  the  exercise  of  a  reasonable  dil- 
igence, in  such  a  case  a  bill  of  review  will  lie."  This  was 
followed  in  Machine  Co,  v.  Dunbar^  32  W.  Va.,  335,  (9 
S.  E.  237),  and  Douglass  v.  S/e/)hcnson^s  ExW^  75  Va., 
756,  is  upon  the  same  principle.  I  think  that  the  evidence 
presented  in  this  case  as  newly  discovered  is  sufficient 
to  call  for  a  rehearing,  under  the  test  laid  down  in  those 
cases.  There  is  no  use  to  detail  that  evidence  here.  I 
think  that  evidence,  taken  in  connection  with  the  evidence 
heard  on  the  hearing  of  the  case,  probably,  ought  to  have 
called  for  a  rehearing.  My  opinion  is  that  it  exculpates 
Elliott  from  the  grave  wrong  imputed  to  him  in  the  case. 

Affirmed, 
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CHARLESTON. 


Abney  cl  aL  v  Ohio  Lumber  &  Mining  Co. 


Submitted  June  18,  1898— Decided  December  3,  1898. 

1.  Process — Issuance  of  Process. 

Process  to  commence  a  suit  or  action  is  issued  by  the  clerk  on 
the  order  of  the  plaintiff  or  his  attorney  or  agent,  and  not  by  or- 
der of  the  court.     (v>.  453), 

2.  Attachments— C/t'r>fe'5  Office— Process. 

Whether  the  court  is  in  session  or    vacation,    the  clerk's  office 
is  open  for  the  purpose  of  commencing  suits  or  actions  by  issuing 
process  therefor,  including    also    process    of    attachment    under 
*  chapter  106  of  the  Code.     (p.  453). 

3.  Corporations — Deed — Acknowledgment— Pecordation. 

A  certificate  of  acknowledgment  of  a  deed  conveying  real  estate 
by  a  corporation,  which  fails  to  show  that  the  officer  or  agent  ex- 
ecuting it  was  sworn,  and  defxjsed  to  the  facts  contained  in  the 
certificate,  as  required  by  section  5,  chapter  73,  Code,  is  fatally 
defective,  and  does  not  entitle  such  deed  to  be  recorded     (p.  452). 

4.  Unrecorded  Deed — Vendor  and  Vendee— Creditors— Notice. 

An  unrecorded  deed  is  void  as  to  creditors,  whether  they  have 
notice  or  not,  but  it  will  be  good  against  purchasers  w^ith  notice, 
or  who  have  not  purchased  for  valuable  consideration,     (p.   452). 


Error  to  Circuit  Court,  Wayne  County. 

Action  by  Abney,  Barnes  &  Co.  ag'ainst  the  Ohio  Lum- 
ber &  Mining  Company.  Attachment  awarded,  and  W.  H. 
Milling-er  and  William  Nold,  assignees  of  defendant,  filed 
claim.  Finding's  for  the  claimant,  and  from  an  order  re- 
fusing to  set  same  aside  plaintiffs  bring  error. 

Reversed. 
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Payne  &  Payne,  for  plaintiffs  in  error. 

Harvey,  Wyatt  &  Hutchinson  and  Campbicll,  Holt  & 
Campbell,  for  defendant  in  error. 

McWhorter,  Judgf:: 

The  Ohio  Lumber  &  Mining  Company,  a  foreign  and  in- 
solvent corporation,  on  the  23d  of  January,  1897,  executed 
and  delivered  to  W.  H.  Millinger  and  William  Nold,  as- 
signees, a  deed  of  assignment  of  all  its  real  estate  and  per- 
sonal property,  for  the  benefit  of  all  its  creditors,  to  be 
paid/;<?  rata,  with  the  following  certificate  of  acknowledg- 
ment: "The  State  of  Ohio,  Columbiana  County — ss.:  I, 
James  W.  Clark,  a  notary  public  in  and  for  said  county  and 
state,  do  hereby  certify  that  S.  J.  Rohrbaugh,  president  of 
the  Ohio  Lumber  and  Mining  Company,  and  J.  L.  Yoder, 
secretary  of  said  company,  whose  names,  respectively,  are 
signed  to  to  thf*  foregoing  instrument,  bearing  date  on  the 
23d  day  of  January,  1897,  have  this  day  acknowledged  be- 
fore me  in  my  said  county  the  signing  and  execution  of 
said  instrument,  for  themselves,  respectively,  and  for  and 
on  behalf  of  said  the  Ohio  Lumber  and  Mining  Company, 
and  acknowledged  that  they  affixed  the  corporate  seal  of 
said  company  to  said  instrument  by  direction  of  a  resolu- 
tion of  tne  directors  of  said  company,  and  have  acknowl- 
edged that  the  same  in  all  respects  is  their  free  act  and 
deed,  as  such  officers  respectively,  and  the  full  act  and 
deed  of  said  corporation  for  the  purposes  and  uses  herein 
set  forth.  I  further  certify  that  S.  J.  Rohrbaugh  and  J.  L. 
Yoder  are  known  tome  to  be  the  individuals  and  officers 
described  in  and  who  executed  said  instrument.  I  further 
certify  that  William  H.  Millinger  and  William  Nold,  whose 
names  are  signed  to  the  foregoing  instrument,  have  this 
day  acknowledged  the  same  before  me  in  my  said  county. 
Witness  my  hand  and  official  seal,  this  23d  day  of  January, 
A.  D.  1897.  James  W.  Clark,  Notary  Public.  [Notarial 
Seal.     J.  W.  Clark,  Columbiana  County,  Ohio.]'' 

On  the  25th  day  of  the  same  month  the.  said  assignment, 

with  the  certificate  of  acknowledgment  indorsed  thereon, 

was  admitted  to  record  in  the   clerk's  office  of  the  county 

court  of  Wayne  County.     Two  days  after,  on  the  27th  day 
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of  said  January,  Abney,  Barnes  &  Co.,  creditors  of  said 
company,  instituted  their  action  of  assumpsit  in  the  circuit 
court  of  Wayne  County,  suing  out  their  writ  from  the 
clerk's  office  of  said  court  returnable  at  the  February 
rules,  1897,  and  on  the  same  day  filed  an  affidavit  claiming 
the  right  to  recover  nine  hundred  and  thirty-nine  dollars 
and  seventy-one  cents,  and  gave  bond  for  attachment,  upon 
which  the  clerk  of  said  court  issued  an  order  of  attach- 
ment against  the  estate  of  said  corporation,  \\hich  was 
duly  levied  on  both  the  personal  effects  and  real  estate  of 
defendant,  the  levy  on  the  personal  property  being  made 
on  the  27th  of  January,  and  on  the  real  estate  on  the  29th 
of  January,  1897.  On  the  2d  day  of  February,  1897,  the 
said  deed  of  assignment^vas  reacknowledged,  and  on  the 
4th  of  February  was -again  recorded,  together  with  the 
new  certificate  of  acknowledgment.  The  assignees,  W. 
H.  Millinger  and  William  Nold,  appeared  in  court  on  the 
2d  day  of  February,  1897,  and  tendered  their  petition  in 
the  said  action  of  assumpsit^  setting  up  their  claim  to  the 
property  of  the  defendant  corporation  by  virtue  of  said 
deed  of  assignment,  and  praying  that  the  claim  to  the 
property  and  its  possession  be  adjudicated  and  deter- 
mined according  to  the  statute  in  such  case  made  and  pro- 
vided, and  that  said  order  of  attachment  be  quashed  and 
abated,  and  that  said  levy  be  released,  and  for  general  re- 
lief; to  the  filing  of  which  petition  plaintiffs  objected,  and 
by  consent  the  njatters  arising  on  said  objection  were 
passed  to  a  future  day  of  the  term,  and  on  the  10th  day  of 
February  the  court  overruled  the  objection,  and  filed  the 
petition,  and  the  parties  agreed  as  to  the  facts  and  sub- 
mitted the  matters  of  law  and  fact  to  the  court  in  lieu  of  a 
jury.  On  consideration  the  court  held  that  the  deed  of  as- 
signment was  a  valid  deed,  and  that  the  same  was  duly  and 
properly  recorded  on  the  25th  of  January,  and  that  the 
claim  of  said  assignees  to  the  property  attached  was  par- 
amount and  superior  to  the  said  attachment,  and  ordered 
that  the  levy  of  said  attachment  on  all  of  said  property,  ex- 
cept the  money,  if  any,  in  the  Huntington  National  Bank, 
be  released  and  discharged,  and  that  the  officer  levying  the 
same  deliver  all  of  said  property  to  the  said  assignees,  and 
rendered  judgment  for  petitioner's  costs;  to  which    ruling 
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of  the  court  in  directing  the  release  of  the  real  estate  lev- 
ied on  by  plaintiffs,  and  in  holding  that  said  deed  of  as- 
sig-nment  was  duly  recorded  on  the  25th  of  January,  1897, 
and  that  the  title  of  said  assignees  to  said  real  estate  was 
paramount  to  the  lien  of  plaintiffs'  attachment,  plaintiffs 
objected  and  excepted  and  on  motion  of  plaintiffs  the  op- 
eration of  so  much  of  the  order  and  judgment  as  affected 
the  real  estate  was  suspended  for  sixty  days  to  give  plain- 
tiffs time  to  obtain  a  writ  of  error,  and  the  plaintiffs 
moved  the  court  to  set  aside  its  finding  and  judgment,  and 
grrant  them  a  new  trial,  of  which  the  court  took  time  until 
the  next  term  to  consider.  At  the  June  term,  lS97,of  said 
court,  the  order  of  publication  awarded  having  been  duly 
published  aud  posted,  judgment  was  rendered  for  plain- 
tiffs in  the  action  of  assH7npsii^  by  the  court  in  lieu  of  a 
jury  for  nine  hundred  and  thirty-nine  dollars  and  seventy- 
one  cents,  but  the  court  declined  to  order  a  sale  of  the 
property  attached,  and  reserved  all  matters  pertaining  to 
a  sale  for  further  consideration  and  action.  And  on  the 
4th  day  of  December,  1897,  the  court,  having  maturely 
considered  the  motion  of  plaintiffs  to  set  aside  the  finding 
and  judgment  rendered  upon  the  petition  of  the  assignees 
holding  that  said  petitioners  were  entitled  to  the  posses- 
sion of  the  property  levied  upon  by  the  order  of  attach- 
ment, and  grant  them  a  new  trial,  overruled  said  motion, 
and  refused  to  set  aside  the  judgment  and  grant  a  new 
trial,  to  which  rulings  plaintiffs  excepted.  Plaintiffs  ob- 
tained a  writ  of  error  and  supersedeas. 

It  is  insisted  by  appellants  that  under  section  5,  chapter 
74,  Code,  the  deed  of  assignment  was  void  as  to  their  cred- 
itors by  reason  of  the  fact  that  the  certificate  of  acknowl- 
edgment to  said  deed  was  so  defective  under  the  statute 
providing  for  acknowledgments  of  deeds  and  other  writ- 
ings by  corporations  that  it  could  not  be  admitted  to  rec- 
ord, and,  if  not  properly  recorded,  under  said  section  S, 
chapter  74,  it  remained  void  as  to  creditors  and  subse- 
quent purchasers  for  valuable  consideration  without  no- 
tice, notwithstandtng  it  was  written  in  the  record  book  in 
the  clerk's  office.  Sections  2,  3,  chapter  73,  Code,  pro- 
vide what  instruments  of  writing  shall  be  recorded,  and 
what  is  necessary  to  appear  on  such   writing,  or   how  it 
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shall  be  proved  to  entitle  it  to  recordation;  and,  if  it  is 
wanting^  in  certificate  of  proper  acknowledgment  of  proof 
required  by  the  statute,  it  is  not  recordable.  Section  5, 
j:hapter  73,  prescribes  what  shall  be  evidence  of  proper 
acknowledgement  of  a  corporation  to  entitle  the  writing  ac- 
knowledged to  be  recorded.  The  officer  or  agent  of  the 
corporation  must  be  first  sworn  or  affirmed  by  the  magis- 
'  trate  taking  the  acknowledgment,  and  he  must  depose  and 
say  (1)  that  he  is  such  officer  or  agent  of  the   corporation 

described  in  the  writing  bearing  date  on  the da}'  of 

,18 — ;  (2)  that  he  is  authorized  by  said   corporation 

to  execute  and  acknowledge  deeds  and  other  writings  of 
said  corporation;  (3)  that  the  seal  affixed  to  said  writing  is 
the  corporate  seal  of  said  corporation;  and  (4)  that  said 
writing  was  signed  and  sealed  by  him  in  behalf  of  said  cor- 
poration, by  its  authority  duly  given.  And  after  this  de- 
position is  given  the  officer  or  agent  acknowledges  the  said 
writing  to  be  the  act  and  deed  of  said  corporation,  all  of 
which  must  appear  in  the  certificate  of  the  certifying 
officer.  And  this  is  required  by  the  statute  to  appear  be- 
fore the  paper  can  be  legally  admitted  to  record.  It  will 
be  seen  from  the  certificate  that  the  officers  who  executed 
the  deed  were  not  sworn  or  affirmed,  but  simply  appeared 
before  the  notary  public,  and  acknowledged,  as  set  forth 
in  the  certificate.  The  form  of  acknowledgment  on  be- 
half of  a  corporation  is  a  recent  enactment  (Acts  1891,  p. 
38,  s.  5),  prior  to  which  there  was  no  particular  form  pre- 
scribed,but,  if  the  corporate  seal  was  affixed,  and  the  sig- 
nature of  the  proper  officer  was  proved,  the  courts  w*ould 
presume  that  the  officer  did  not  exceed  his  authority,  and 
the  seal  itself  vfdi.^ prhna  facie  evidence  that  it  was  affixed 
by  proper  authority,  and  the  contrary  must  be  shown  by 
the  objecting  party.  Lamb  v.  Cecil,  25  W.  Va.,  2vS8.  The 
legislature  enacting  the  statute  requiring  this  most  sol- 
emn form  of  acknowledgment  evidently  appreciated  the  im- 
portance of  it,  and  intended  it  as  a  safeguard  to  the  vast  in- 
erests  committed  to  the  care  of  the  officers  of  the  corpo- 
rations, and  to  prevent  them  from  abusing  their  powers. 
But  it  is  contended  by  appellees  that  **the  taking  and  cer- 
tifying the  acknowledgment  of  a  deed  is  in  the  nature  pf  a 
judicial  act,  whether  done  by  a  court,  justice,  or  a  notary," 
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and  **that  such  certificate  of  acknowledgment  is  conclu- 
sive of  every  fact  appearing-  on  the  face  of  the  certificate," 
and  cite  many  authorities  to  sustain  their  position,  which 
is,  I  think,  a  correct  one.  This  being  true,  does  it  cure 
the  defect  alleged  in  the  certificate  in  this  case? 

The  facts  shown  in  the  certificate  are,  that  the  notary 
who  took  the  acknowledgment  was  duly  authorized  there- 
to, that  S.  J.  Rohrbaugh,  president  of  the  Ohio  Lumber  & 
Mining  Company,  and  J.  L.  Yoder,  secretary  of  said  com- 
pany, whose  names  were  respectively  signed  to  the  deed, 
acknowledged  on  the  day  mentioned,  before  the  notary, 
in  his  county,  the  signing  and  execution  of  said  instru- 
ment for  themselves,  respectively,  and  forand  on  behalf  of 
said  company,  andthey  also  acknowledged  that  they  affixed 
the  corporate  seal  of  said  company  to  said  deed  by  direction 
ur  resolution  of  the  directors  of  said  company,  and  that  in 
all  respects  the  same  was  their  free  act  and  deed  as  such 
officers,  respectively,  and  the  full  act  and  deed  of  said  cor- 
poration for  the  purposes  and  uses  therein  set  forth;  and 
the  notary  further  certifies  that  S.  J.  Kohrbaugh  and  J.  L. 
Yoder  were  known  to  him  to  be  the  individuals  and  officers 
described  in  and  w^ho  executed  said  instument,  which  last 
fact  appellees  insist  makes  the  certificate  sufficient  to  en- 
title the  deed  to  recordation.  The  facts  as  set  out  and  ac- 
knowledged by  the  persons  who  executed  the  deed  were 
substantially  as  required  by  said  section  5,  chapter  73, 
Code,  but  it  fails  to  show  that  the  acknowledging  parties 
were  by  the  notary  duly  sworn,  and  deposed  to  the  truth 
of  the  facts  acknowledged  by  them;  and  the  only  fact 
stated,  to  the  truth  of  which  the  notary  certifies,  except 
merely  the  fact  of  acknowledgment,  is  that  the  said  parties 
were  known  to  him  to  be  the  individuals  and  officers  de- 
scribed in  and  who  executed  said  instrument.  The  most 
important  fact  under  the  statute,  viz.  the  fact  that  the  par- 
ties were  sworn,  and  deposed  to  the  truth  of  the  fact  ac- 
knowledged, fails  to  appear  in  the  certificate.  *'To  render 
the  acknowledgment  effectual,  it  must  affirmatively  ap- 
pear from  the  certificate  that  the  requirements  of  the 
statute  have  been  substantially  observed.''  I  Devi.  Deeds, 
§  508,  and  cases  cited.  '^Acknowledgment  is  a  prerequi- 
site for  registration  in  a  majority  of  the  states,  and  a  nee- 
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essary  incident  to  every  conveyance  desig^ned  to  furnish 
constructive  notice  under  the  recording-  acts;  and  when, 
by  reason  of  defects  or  omissions,  the  statutory  require- 
ments are  not  subr^tantially  omplieil  with  and  the  instru- 
ment is  not  legfally  recordable,  and,  althoug-h  actually 
transcribed,  the  record  thereof  will  not  afford  construct- 
ive notice."  1  Warv.  Vend.  519.  *'To  entitle  a  deed  to 
registration,  it  must  be  executed  according*  to  the  statute 
requisites  by  which  the  registry  of  deeds  is  established." 
Isham  w  Iron  Co,^  19  Vt.,  230.  The  question  is  not,  as 
seems  to  be  claimed  by  appellees,  whether  the  deed  is 
good  and  sufficient,  as  between  the  corporation  and  the  as- 
signees or  trustees,  to  convey  the  property  described  in 
the  deed,  but  is  the  acknowledgment  sufficient  to  entitle  it 
to  recordation?  In  Cox  v.  Wayt,  26  W.  Va.,  807  (Syl. 
points  1,  2),  it  is  held:  *'If  a  deed  of  trust,  the  execution 
of  which  has  not  been  proved  or  acknowledged  in  the  man- 
ner prescribed  by  law,  be  admitted  to  record  by  the  clerk 
of  the  county  court  of  the  proper  county,  such  deed  is  not 
'duly  admitted  to  record.'  "  (2)  **If  such  a  deed  so  ad- 
mitted to  record  be  copied  by  such  clerk  into  the  deed 
book,  it  is  not,  by  being  so  copied  into  such  book,  *duly  ad- 
mitted to  record.'  "  The  acknowledgment  is  clearly  fa- 
tally defective,  as  shown  by  the  certificate,  and  it  was  not 
properly  recorded.  It  is  stated  in  the  agreed  facts  that  a 
member  of  the  plaintiffs'  firm  and  their  attorney  read  the 
deed  as  spread  upon  the  record  before  suing  out  their  pro- 
cess and  attachment.  Section  5,  chapter  75,  Code,  pro- 
vides that  a  **deed  of  trust  or  mortgage  conveying  real  es- 
tate or  goods  and  chattels  shall  be  void  as  to  creditors  and 
subsequent  purchasers  for  valuable  consideration  without 
notice,  until  and  except  from  the  time  that  it  is  duly  ad- 
mitted to  record  in  the  county  wherein  the  property  em- 
braced in  such  contract  or  deed  may  be."  In  Gucrrant  v. 
Anderson,  4  Rand.  (Va.)  208  (Syl.  point  2),  it  is  held  that 
"an  unrecorded  deed  is  void  as  to  creditors,  whethei  they 
have  notice  or  not;  but  it  will  be  good  against  purchasers 
with  notice  or  who  have  not  purchased  for  valuable  con- 
sideration;" and  (point  3):  '*A  purchaser  under  a  sale  on 
behalf  of  a  creditor  holds  the  right  and  occupies  the  place 
of  the  creditor,  and   therefore  he  will  not  be  affected    by 
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notice  of  an   unrecorded  deed/'     Appellees  contend   that 
the  motion  to  quash  the  attachment  should  have  been  sus- 
tained, because  there  was  no  suit  legally  pending;  that  the 
writ  was  void,  and  a  nullity,  for  the  reason  that  the  court 
whose  clerk  issued  it  was  in  session  at  the  time,  and   no 
permission  asked  of,  or  leave  granted  by,  the   court  to 
bring  the  suit;  that  the  supposed  writ  was  made  return- 
able to  February  rules  to  be  held  in  the  clerk's  office  of 
said  court  the  following  Monday,  when  it  was  known   the 
court  would  be,  and  in  fact  was,  in  session,  as  shown   by 
the  record.     Section   5,  chapter  124,  Code,  provides  that 
**the  process  to  commence  the  suit  shall  be   a  writ   com- 
manding the  officer  to  whom  it  is  directed  to  summon   the 
defendant  to  answer  the  bill  or  action.     It  shall   be  issued 
on  the  order  of  the  plaintiff  or  his  attorney  or  agent,   and 
shall    not,   after  it  is  issued,   be  altered,    nor  any  blank 
therein  filled  up,  except  by  the  clerk."     This  is  the  only 
provision  in  the  statute  for  process   of  the  court  to  com- 
mence a  suit  or  action,  and  it  is  always  issued  by  the  clerk, 
and  issued  on  the  order  of  the  plaintiif  or  his  attorney  or 
agent,  and  not  on  the  order  of  the  court.     So  that,  whether 
the  court  is  in  session  or  vacation,  the  clerk's  office  is  open 
for  the  purpose  of  commencing  suits  or  actions  by  issuing 
process  therefor,  including  also  process  of    attachment, 
under  chapter  106,  Code.     Sections  1,  2,  chapter  125,  Code, 
provide  for  taking  rules  by  the  clerk,  arranging  same  as 
far  as  possible  that  the  same  may  not  come  on  a  court  day 
of  a  regular  term;  the  rules  are  to  be  entered  by  the  clerk; 
and  section  4  provides  that  *'when  there  is  no  clerk  to  take 
a  rule  in  a  case,  it  shall  stand  continued'  until  the  next  rule 
dav  after  there   is  a  clerk;"  and  section  5:     ''The   rules 
may  be  to  declare,  plead,  reply,  rejoin,  or  for  other   pro- 
ceedings; they  shall  be  given  from  month  to  month."     It 
is  especially  the  clerk's  duty  to  enter  the  rules,  and   there 
is  no  prohibition  to  his  entering  them  when  the  court  is  in 
session,  except  as  provided  in  section   1   aforesaid.     The 
last  clause  of  section  2,  chapter  124,    Code,  which   reads, 
''and  process  awarded  in  court  may  be  returnable  as    the 
court  shall  direct,'*  has  no  reference  to  the  original   pro- 
cess to  commence  a  suit  or  action,  but  process  found   nec- 
essary by  the  Court  to  a  proper  disposition  of  a  case,  which 
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has  been  so  far  matured  as  to  place  it  upon  the  court's 
docket,  and  includes  scire  facias^  to  revive,  rules  to  show 
cause,  etc.,  as  well  as  process  for  new  parties  found  to  be 
necessary  to  a  proper  hearings  of  the  cause.  No  excep- 
tions having  been  taken  as  to  the  judg-ment  of  the  court 
releasing  the  lien  of  attachment  on  the  personal  property, 
I  have  not  deemed  it  necessary  or  proper  to  discuss  the 
sufficiency  of  the  recordation  of  the  deed  of  assignment  as 
a  mortgage  or  trust  on  personal  property,  such  trust  or 
mortgage  being  accompanied  with  a  transfer  of  the  pos- 
session of  the  personal  property  in  good  faith  for  a  lawful 
purpose. 

For  the  reasons  herein  stated,  so  much  of  the  judgment 
of  the  court  as  is  complained  of — that  is  to  say,  so  much 
of  the  finding  and  judgment  as  finds  that  the  deed  of  as- 
signment was  properly  admitted  to  record  on  the  25th  day 
of  January,  1897,  and  that  the  title  of  the  assignees.  Mil- 
linger  and  Nold,  to  the  real  estate,  was  paramount  to  the 
lien  of  plaintiff's  attachment — is  set  aside  and  annulled,  and 
the  case  remanded  to  the  circuit  court  of  Wayne  County 
for  further  proceedings  to  be  had  therein. 

Reversed, 
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CHARLESTON. 

Davis  v.  Bakek  et  aL  _i»  291 

Submitted  Sep.  10,  1898— Decided  Dec.  3, 1898 

1.  Deputy  Shkrifk — Bond- -Contracts — Sheriff, 

In  an  action  of  debt  upon  a  bond  executed  by  a  deputy  sheriff 
to  his  principal,  which  bond,  on  its  face,  as  a  part  of  the  condi- 
tion, recites  that  said  deputy  is  to  act  as  such  during"  the  term  of 
said  sheriff's  office,  which  bond  is  accepted  by  such  sheriff,  and 
such  deputy  proceeds  to  perform  the  duties  of  his  office  under 
said  bond,  and  continues  to  perform  said  duties  during^  the 
entire  term  of  said  sheriff's  office,  said  bond  must  be  considered 
as  a  contract  between  said  sheriff  and  his  deputy,     (p.  458). 

2.  D  E  p UT Y  S  H  K  K I F  F— Bond —  Co mpensation — Set-  Off. 

Where  such  action  is  predicated  on  a  claim  that  the  defendant 
has  failed  to  comply  with  the  condit'.ons  of  his  bond  by  paying 
over  and  accountings  for  all  money  which  may  come  into  his 
hands  by  virtue  of  his  office,  the  defendant  may  prove  and  have 
allowed  as  a  set-off  ag'ainst  said  claim,  such  amount  as  he  may 
be  entitled  to  for  his  service  as  such  deputy,  if  the  same  are  set 
forth  and  described  in  the  bill  of  particulars  filed  with  his  plea, 
(p.  459). 

3.  Deputy  ^ufmifv— Sheriff— Compensation. 

If  the  sheriff,  during  his  term  of  office,  and  after  said  deputy 
has  served  two  years,  relieves  him  of  a  portion  of  the  duties  or- 
ig^inally  assigned  to  him,  against  his  protest,  but  does  not  re- 
move him,  and  no  change  is  then  made  as  to  the  original  :gree- 
ment  for  compensation,  the  fact  that  the  labors  of  such  deputy 
are  thus  diminished  will  not  necessarily  reduce  his  compensa- 
tion,    (p,  458). 

4.  Deputy  Sheriff — Compensation— Breach  of  Bond. 

If  it  appears  from  the  evidence  that  such  deputy,  during  the 
four  years  of  his  service,  performed  the  portion    of    the  duties    of 
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the  office  of  .sheriff  of  Jefferson  County  which  he  contracted  to  do, 
for  the  comiiensation  he  was  to  receive  under  the  orig'inal  agree- 
ment, by  retaining-  his  pay  for  such  services  out  of  money  collected 
by  him,  he  committed  no  breach  of  the  conditions  of  his  bond,  as 
he  in  this  manner,  accounted  for  the  money  that  came  into  his 
hands,     (p.  459). 

5.     Statute  of  Frauds — Deputy  Sheriff, 

The  statute  of  frauds  do3s  not  apply,  under  the  circumstances 
of  this  case,  to  defeat  the  claim  of  the  defendant  for  his  services. 

(p   458). 

Error  to  Circuit  Court,  Jefferson  Couuty. 

Action  by  Albert  F.  Davis  ag^ainst  Eug^ene  Baker  and 
another.  From  a  judgment  for  plaintiff,  defendants  bring* 
error. 

Reversed. 

George  Baylor,  for  plaintiffs  in  error. 
Forest  W.  Brown,  for  defendant  in  error. 

English,  Judge: 

Albert  F.  Davis  brought  an  action  of  debt  against  Eu- 
gene Baker  and  W.  A.  Morgan  in  the  circuit  court  of  Jef- 
ferson County,  returnable  to  April  rules,  18%,  on  a  bond 
executed  by  said  Baker  to  him  as  deputy  sheriff,  with  said 
Morgan  as  his  security.  The  defendant  Baker  craved 
oyer  of  the  bond,  and  pleaded  conditions  performed  and 
conditions  not  broken,  and  set-off,  and  filed  with  his  last- 
named  plea  his  bill  of  particulars  of  set-off,  to  which  pleas 
the  plaintiff  replied  generally.  Defendant  pleaded  pay- 
ment, and  issue  was  joined  thereon.  Defendant  also  gave 
notice  to  plaintiff  that  on  the  trial  he  would  offer,  in  re- 
coupment of  plaintiff's  claim,  evidence  sustaining  the 
items  contained  in  said  bill  of  particulars  of  set-off.  A 
jury  was  waived,  and  the  case  submitted  to  the  court  upon 
the  issues  joined;  and  the  court,  having  heard  the  evidence, 
found  for  the  plaintiff,  and  assessed  his  damages  at  one 
thousand  five  hundred  and  thirty-one  dollars  and  fifty- 
eight  cents,  with  interest  from  June  2,  1897,  The  defend- 
ant moved  the  court  for  a  new  trial,  and  in  arrest  of  judg- 
ment, which  motion  was  overruled.  Now,  the  bond  sued 
on  was  a  private  bond,  and   the  gist  of  the  aclion  is  the 
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breach  of  the  condition;  in  other  words,  in  order  that  the 
plaintiff  should  recover  in  this  case,  it  was  incumbent  on 
him  to  show  that  the  defendant  did  not  faithfully  dis- 
charge and  perform  the  duties  of  said  office  of  deputy 
sheriff  during-  his  continuance  therein  according-  to  law, 
and  pay  over  and  account  for  all  money  which  might  come 
into  his  hands,  and  make  settlements  of  his  actions  as  such 
deputy,  as  was  required  by  law  for  sheriffs  to  make,  or 
whenever  required  to  do  so  by  said  Davis,  and  make  a 
final  settlement  of  all  his  actions  within  two  years  from 
the  expiration  of  said  term  of  said  office.  The  controver- 
sy in  this  case  arose  from  the  following  facts:  The  plain- 
tiff, Davis,  was  sheriff  of  Jefferson  County,  and  by  ar- 
rangement and  agreement  between  him  and  his  deputies, 
the  work  of  the  shrievalty  of  the  county  was  apportioned 
between  them  and  him  in  the  the  same  manner  as  it  had 
been  apportioned  by  the  former  sheriff.  The  defendant 
by  this  agreement  was  to  perform  the  work  in  Charles- 
town  and  Middleway,  and,  as  compensation,  was  to  receive 
one-third  of  the  commission.  Under  this  arrangement 
the  defendant  acted  as  deputy  for  the  plaintiff  for  two 
years,  performing  the  duties  required  of  him  in  said  two 
districts,  and  receiving  the  compensation  agreed  upon. 
At  the  end  of  that  timetheplaintifftook  from  defendant  the 
books  of  Charlestown  district,  leaving  him  only  the  books 
of  Middleway  district,  against  which  action  on  the  part  of 
said  Davis  the  defendant  protested.  Said  defendant  con- 
tinued to  ride  and  perform  the  duties  of  deputy  sheriff  in 
Middleway  district  until  the  end  of  the  term. 

At  the  time  the  books  of  Charlestown  district  were  taken 
away  from  defendant,  nothing  was  said  about  changing 
the  original  contract.  This  is  shown  both  by  the  testi- 
mony of  plaintiff  and  defendant.  When  the  defendant 
Baker  paid  over  to  plaintiff  the  money  remaining  in  his 
hands  at  the  end  of  the  term,  he  retained  his  commissions 
which  he  claimed  to  be  entitled  to  under  the  original  agree- 
ment, and  paid  the  plaintiff  the  balance.  If  the  def  endnts 
was  entitled  to  do  this  he  committed  no  breach  of  his  bond. 
In  ih^cdi^^oi  Jackson  v.  Hopkins,  92  Va.,  601,  (24  S.  E. 
234),  it  was  held  that,  "in  an  action  on  a  bond  with  collat- 
teral  condition,  the  break  of  the  condition  is  the  gist  of  the 
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action,  for  without  the  breach  there  is  no  cause  of  action/' 
Was  the  defendant  entitled  to  retain  the  pay  for  his  services 
under  the  original  ag^reement?  No  one  questions  the  rig-ht 
of  the  sheriff  to  remove  his  deputies,  but  thatwasnot  done  in 
this  case.  The  plaintiff,  in  his  testimony,  says  the  defend- 
ant rode  two  districts  for  two  years,  and  then  he  told  him 
he  could  take  Middleway  district;  that  defendant  protested 
against  it,  but  nothing  was  said  about  commission,  and 
not  one  word  about  changing  the  original  contract.  De- 
fendant continued  to  act  as  deputy.  The  plaintiff  only 
gave  him  less  labor  to  perform  for  the  last  two  years. 
Counsel  for  the  plaintiif  claims  that  the  defendant's  con- 
tr?ict  was  void,  under  the  statute  of  frauds,  because  it  was 
a  verbal  one,  which  could  not  be  performed  according  to 
the  intent  of  the  parties  within  a  year  from  the  time  of 
making.  This  statute,  it  seems  to  me,  has  no  application 
to  this  case.  Here  a  bond  was  sued  on,  with  a  collateral 
condition.  It  was  executed  by  the  defendant,  and  ac- 
cepted by  the  plaintiff.  By  accepting  it,  the  plaintiff 
adopted  it  as  his  contract.  See  2  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  p.  460,  where  the  law  is  thus  stated:  **It  is  es- 
sential to  the  validity  of  a  bond  that  it  be  accepted  by  the 
grantee.  There  is  no  delivery  without  acceptance."  It 
appears  on  the  face  of  the  bond  sued  on  that  the  defend- 
ant Baker  was  appointed  as  one  of  the  plaintiff's  deputies, 
to  act  during  his  term  of  office,  for  four  years,  and  the 
same  is  averred  in  the  declaration;  and  it  does  not  appear 
that  he  was  ever  removed  as  such  deputy  by  the  plaintiff. 
It  was,  then,  a  part  of  the  contract  between  plaintiff  and 
defendant  that  defendant  was  to  serve  as  such  deputy  for 
four  years,  and,  while  it  is  true  the  plaintiff  had  the  power 
to  discharge  him,  he  never  exercised  that  power.  Baker, 
then,  acted  as  such  deputy  under  this  contract,  his  work 
and  the  compensation  therefor  being  fixed  by  verbal  agree- 
ment. Thus,  the  duration  of  the  performance  of  his  ser- 
vices was  fixed  by  the  bond,  and  the  value  of  the  services 
and  their  compensation  by  verbal  agreement.  It  is  shown 
by  the  evidence  that  said  Baker  for  the  years  1889-90  col- 
lected three-sixths  of  the  county  and  state  levies,  or  one- 
sixth  each  year  more  than  he  was  required  to  do  under  his 
contract;  so  that  although  he  was  only  allowed  to  collect 
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one-sixth  each  year  for  1891  and  1892,  yet  during  the  en- 
tire four  years  collected  at  the  rate  of  one-third  each  year, 
— that  is,  performed  the  work  that  would  entitle  him  to 
full  pay  under  his  contract,  so  that  on  the  quantum  meruit 
he  was  entitled  to  the  amount  he  retained  for  his  services. 
A  question  is  raised  on  the  argument  as  to  whether  he 
would  be  entitled  to  set  off  his  claim  because  the  same  was 
unliquidated.  I  cannot  think  there  is  anything  in  this  ob- 
jection, for  the  reason  that  the  account  claimed  as  a  set- 
off grows  out  of  the  same  transaction.  In  the  case  of  De 
Forrestv.  Orf^r,  42  111.,  500,  it  was  held  that  unliquidated 
damages  which  do  not  grow  out  of  the  contract  or  cause 
of  action  sued  upon  are  not  a  proper  subject  of  set-off. 
They  must  grow  out  of  the  transaction  upon  which  the 
suit  is  brought.  The  claim  asserted  in  this  plea  of  set-off 
certainly  grows  out  of  the  transaction  upon  which  the  suit 
was  brought.  Again,  our  statute  is  very  liberal  in  its  pro- 
visions on  this  question.  Code,  p.  812,  c.  126,  s.  4,  pro- 
vides that  **in  a  suit  for  any  debt  the  defendant  may  at  the 
trial  prove  and  have  allowed  against  such  debt,  any  pay- 
ment or  set-off  which  is  so  described  in  his  plea  or  'in  an 
account  filed  therewith  as  to  give  the  plaintiff  notice  of  its 
nature  but  not  otherwise."  This  provision  seems  to  have 
been  fully  complied  with  in  this  case.  The  plaintiff  insists 
that  the  defense  should  not  prevail,  because  the  money  in 
defendant's  hands  was  the  proceeds  of  taxes,  and  cites  the 
case  of  Miller  v.  Wlsner,  30  S.  E.  237,  lately  decided  by 
this  Court,  which  merely  holds  that  a  party  owing  taxes 
cannot  set  off  his  private  demand  against  the  sheriff  in 
payment  thereof,  and  does  not  apply.  When  we  look 
again  to  the  facts  of  this  case,  it  is  apparent  that  the  con- 
tract between  the  plaintiff  and  said  Baker  was  not  termin- 
ated by  his  discharge  or  removal,  the  only  thing  done  be- 
ing to  relieve  him  of  a  part  of  his  duties  he  was  required  to 
perform.  What  motive  actuated  plaintiff  in  taking  this 
step,  we  cannot  say.  It  may  have  been  that  he  was  not 
satisfied  with  the  manner  in  which  he  was  accounting  for 
the  collections  placed  in  his  hands;  but,  if  so,  why  did  he 
still  allow  him  to  collect  in  Middleway  district?  It  may 
have  been  that  he  was  aware  that  the  defendant  had  per- 
formed more  than  his  proportion  of  the  work  during  the 
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years  1889-90,  and  it  may  have  been  that  he  wanted  to  give 
his  son  employment.  But,  let  the  motive  be  what  it  may, 
the  defendant  protested  against  his  labor  being  reduced, 
and  signified  his  willingness  to  continue.  It  appearing 
from  the  evidence  that,  at  the  time  the  books  of  Charles- 
town  district  were  taken  from  the  defendant,  no  change 
was  made  in  the  contract  in  regard  to  compensation  for 
services,  and  it  further  appearing  that,  taking  the  entire 
four  years  of  the  sheriff's  term  into  consideration,  the  de- 
fendant performed  one-third  of  the  services,  I  hold  that 
the  court  erred  in  overruling  the  motion  of  the  defendant 
for  a  new  trial.  The  judgment  is  therefore  reversed,  the 
finding  of  the  court  set  aside,  and  a  new  trial  awarded. 

Reversed. 


CHARLESTON. 

Griffin  v,  Haught. 
45  4ed| 
I^-H'  Submitted  June  11,  1898— Decided  Dec.  3,  1898.       D 

1.  Judgment — Validity  of  Judgment— Justice  of  the  Peace. 

A  judgment  rendered  by  two  justices  sitting  together  is  not 
void  for  that  reason,     (p.  464). 

2.  Judgment — Validity  of  Judgment— Justice  of  the  Peace. 

When  two  justices  sit  together  at  the  trial  of  a  case,  and  no  ob- 
jection is  made  thereto  at  the  time,  the  validity  of  the  judgment 
cannot  afterwards  be  questioned  on  that  account,     (p.  464). 

3.  'R^ZOKD— Pleading— Justice  of  (he  Peace. 

When  there  is  no  note  in  the  record  of  th^  filing   of  complaint 
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or  answer  in  an  action  originating*  before  a  justice,  but  there  is 
copied  into  the  record  both  a  complaint  by  the  plaintiff  and  an 
^answer  by  the  defendant  signed  by  them  respectively,  with 
which  the  evidence  of  the  parties  adduced  on  the  trial  is  entirely 
consistent,  and  the  record  shows  there  was  a  full  and  fair  trial, 
the  court  will  presume  that  the  pleadings  were  so  made  up. 
(p.  465). 

Error  to  Circuit  Court,  Doddridge  County. 

Action  by  H.  C.  Griffin,  assignee  of  M.  Chapman, 
against  M.  L.  Haught.  Judgment  for  plaintiff,  and  on  ap- 
peal to  circuit  court  judgment  was  again  rendered  for 
plaintiff  and  on  the  appeal  bond.     Defendant  brings  error. 

Affirmed. 

J.  V.  Blair,  for  plaintiff  in  error. 
G.  W.  Farr,  for  defendant  in  error. 

Mc Whortkr,  Judge  : 

On  the  20th  of  October,  1893,  H.  C.  Griffin,  assignee  of 
M.  Chapman,  sued  out  a  summons  before  C.  A.  Trough, 
justice  of  Doddridge  County,  against  M.  L.  Haught,  re- 
turnable November  7,  1893,  at  which  time  the  parties  ap- 
peared, and  the  defendant  filed  his  affidavit  for  a  continu- 
ance, which  was  granted  until  November  14,  1893,  on 
which  last-mentioned  day  (T.  J.  Haskins  sitting  with  C.  A. 
Trough,  justice)  the  parties  appeared  by  their  attorneys, 
and  the  defendant  moved  to  quash  the  summons  in  the 
case  for  irregularities,  which  motion  was  overruled,  and 
the  case  put  on  trial;  and,  the  evidence  being  heard,  judg- 
ment was  rendered  for  the  plaintiff  for  one  hundred  and 
forty-three  dollars  and  fifty-five  cents,  and  ten  dollars  and 
fifteen  cents,  costs  of  the  action,  from  which  judgment 
the  defendant  appealed  to  the  circuit  court  of  Dod- 
dridge County,  and  filed  his  bond  in  the  penalty  of  three 
hundred  dollars,  with  Harvey  Smith  as  his  surety.  On 
the  28th  of  November,  1894,  a  jury  was  impaneled  in  said 
court,  and,  having  heard  the  evidence,  the  jury,  on  the 
29th  of  November,  returned  a  verdict  for  the  defendant 
in  the  sum  of  seven  dollars,  when  the  plaintiff  moved  the 
court  to  set  aside  the  verdict  of  the  jury,  and  grant  him  a 
new  trial,  because  the  verdict  was  contrary  to  the  law  and 
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the  evidence,  of  which  motion  the  court  took  time  to  con- 
sider; and  afterwards,  on  the  27th  day  of  November,  1895, 
the  court  sustained  the  motion  on  condition  that  plaintiff 
pay  the  costs  of  the  former  trial.  On  the  24th  of  Novem- 
ber, 1896,  another  jury  was  impaneled,  and,  having-  heard 
the  evidence  and  arguments  of  counsel,  returned  a  verdict 
for  plaintiff  for  one  hundred  and  sixty-eight  dollars  and 
ninety-eight  cents,  when  the  defendant  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a  new  trial,  because 
the  verdict  wascontrarytothelawandtheevidence,  of  which 
motion  the  court  took  time  to  consider;  and  on  the  second 
day  of  December,  1896,  the  court  overruled  the  motion,  and 
entered  judgment  against  said  Haught,  and  Harvey 
Smith,  his  surety,  on  the  appeal  bond,  to  which  action  of 
the  court  the  defendant  excepted,  and  tendered  three  sev- 
eral bills  of  exception,  which  were  signed  and  made  a  part 
of  the  record. 

Defendant  applied  for,  and  obtained  from  this  Court,  a 
writ  of  error  to  said  judgment,  on  the  following  assign- 
ments of  error:  ( 1)  That  the  trial  had  on  the  14th  dav 
of  November,  1893,  before  C.  A.  Trough  and  T.  J.  Has- 
kins,  justices  of  the  peace,  was  without  authority  of  law; 
that  jurisdiction  of  the  case  was  then  lost;  that  the  said 
judgment  of  said  justices  was  null  and  void,  and  the  cir- 
cuit court  obtained  no  jurisdiction  to  hear  and  determine 
said  action  by  trial,  and  the  same  should  have  been  dis- 
missed by  said  court.  (2)  That  said  circuit  court  erred, 
on  the  27th  day  of  November,  1895>  in  setting  aside  said 
verdict  theretofore  rendered  in  favor  of  said  defendant.  (3) 
The  court  erred  in  giving  to  the  jury  the  instructions  era- 
braced  in  bill  of  exceptions  No.  1,  especially  the  last  sec- 
tion thereof,  which  wholly  ignores  the  answer  or  plea  of 
defendant,  alleging  fraud  and  deception,  and  the  evidence 
showing  misrepresentation  as  to  and  suppression  of  the 
fact  of  payment  of  said  oil-lease  rental  or  forfeit  money, 
and  because  said  last  clause  conflicts  with  the  other  parts 
of  the  instruction,  and  had  a  tendency  to  confuse  and  mis- 
lead the  jury.  (4)  The  court  erred  in  refusing  to  give 
the  instruction  asked  for  on  behalf  of  the  defendant,  and 
set  forth  in  the  second  bill  of  exceptions.  The  contract 
and  deed  show  that  said  Haught  was  entitled  to  all  the 
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yearly  rental  under  said  oil  lease,  except  for  forty-five 
days;  and,  if  the  contract  had  not  so  specifically  fixed  this, 
the  statute  does.  (5)  The  court  erred  in  overruling*  said 
motion  to  set  aside  said  verdict,  and  in  rendering  said 
judgment  for  one  hundred  and  seventy-nine  dollars  and 
fourteen  cents,  with  interest  thereon  at  ten  per  cent,  from 
the  24th  day  of  November,  18%,  until  paid,  and  costs. 

On  the  day  the  summons  v^as  returnable  (November 
7th),  the  defendant  appeared,  and  moved  for  a  continuance. 
On  the  14th  of  November,  when  the  case  was  called  for 
trial,  the  defendant  moved  to  quash  the  summons,  for  the 
the  reason  that  it  was  addressed  **to  L.  G.  Duflf,  a  special 
constable,"  and  no  appointment  was  noted  in  the  docket, 
in  compliance  with  sections  30  and  31,  chapter  SO,  Code. 
The  object  of  service  of  process  is  to  bring-  the  party  into 
court;  and  the  appearance  to  the  action  in  any  case  for 
any  other  purpose  than  to  take  advantage  of  the  defective 
execution  or  nonexecution  of  process  places  a  defendant 
in  precisely  the  situation  in  which  he  would  be  if  process 
were  executed  upon.hira,  and  he  thereby  waives  all  objec- 
tion to  the  defective  execution  or  nonexecution  of  process 
upon  him.  Mahany  w,  Kcphart,  15  W.  Va.,  609;  Bank  of 
ike  Valley  v.  Bank  of  Berkeley.  3  W.  Va.,  386;  Venable  v. 
Coffman^  2  W.  Va.,  310.  The  defendant's  first  appearance 
was  on  the  return  day,  so  that  when  he  moved  to  quash, 
on  the  14th  of  November,  the  day  to  which  he  had  it  con-' 
tinned,  his  motion  could  not  be  entertained,  under  the  au- 
thorities above  cited;  but,  if  that  had  been  his  first  appear- 
ance, it  must  have  been  a  special  appearance  for  the  pur- 
pose only  of  quashing  the  summons  or  return,  ayid  it  must 
be  so  stated  in  "submitting  his  motion.  Layne  v.  Rail- 
road Co.,  35  W.  Va.,  438,  (14  S.  E.  123);  Blankenship  v. 
Railway  Co.,  43  W.  Va.,  135,  (27  S.  E.  355). 

It  is  insisted  that  Justice  Trough  lost  jurisdiction  be- 
cause Justice  T.  J.  Haskins  sat  with  him  at  the  trial. 
The  Constitution  Art.  VIII.  Sec.  28  provides  that  "the 
jur!  s'liction  of  justices  of  the  peace  shall  extend  through- 
out their  county."  It  is  admitted  that  Haskins  was  a 
justice  of  the  peace  of  that  county.  He  had  concurrent 
jurisdiction  with  Justice  Trough;  and,  in  case  it  be  for 
any  reason  improper  for  the  justice  issuing  the  summons 


464  Griffin  v.  Haught.  [45 

to  try  the  case,  another  justice  of  the  same  county  may 
attend  and  hear  it  in  his  place.  Code,  c.  50,  ss.  14,  15. 
There  is  no  statute  providing-  that  two  justices  may  sit 
together  in  the  same  case,  nor  is  there  any  prohibiting  it. 
At  most,  it  could  be  nothing  more  than  an  irregularity, 
which,  unless  taken  advantage  of  at  the  time  by  motion  or 
objection,  must  be  held  to  be  waived.  A  judgment  ren- 
dered by  two  justices  sitting  together  would  not  be  void. 
The  only  case  I  find  in  which  a  judgment  was  rendered 
by  two  justices  is  that  of  McClain  v.  DaviSy  37  W.  Va., 
330,  (16  S.  E.  629).  While  the  question  of  the  right  of  two 
justices  to  act  together  is  not  raised  in  the  case,  the  fact 
of  their  joint  action  is  referred  to,  not  only  in  their  opin- 
ions (there  being  a  dissenting  opinion),  but  in  the  syllabus 
of  the  case,  without  criticism  on  that  point.  It  is  no  un- 
common occurrence  for  the  trial  justice  to  invite  a  brother 
justice  to  sit  with  him  at  a  trial.  Having  commenced  an 
action  properly  within  his  jurisdiction,  the  same  cannot 
be  ousted  by  irregularities  or  errors,  but  the  same  may 
be  corrected  by  appeal  1  Black  Judgm.  §  244,  says:  "In 
any  case  where  the  court  has  jurisdiction  of  the  subject- 
matter  of  the  action,  and  the  parties  are  before  it  by  due 
service  of  proper  process,  the  jurisdiction  is  never  ousted 
by  the  erroneous  exercise  of  the  power  which  it  confers; 
and  the  judgment  in  the  case,  though  it  may  be  marked  by 
error  which  will  cause  its  reversal  by  a  higher  court,  is 
not  for  that  reason  void,"  and  cases  there  cited.  Appel- 
lant cites  Hutch,  W.  Va.,  Treatise,  12,  and  Todd  v.  Gates^ 
20  W.  Va.,  469,  in  support  of  his  proposition, — want  of 
jurisdiction,  I  fail  to  see  wherein  these  authorities  aid  him. 
The  Constitution  and  statutes  prescribe  the  jurisdiction 
of  justices.  The  amount  here  claimed  is  clearly  within 
his  jurisdiction.  While  the  note  sued  on  was  originally  of 
greater  amount  than  would  be  within  his  jurisdiction,  it 
was  reduced  by  legitimate  payments  before  suit  was 
brought,  and  the  action  was  for  the  balance,  and  it  is  not 
claimed  that  the  amount  was  reduced  by  feigned  credits. 
Appellant  claims  that  no  pleading,  either  complaint  or 
answer,  were  filed  before  the  justice,  and  no  oral  pleading 
noted  in  the  transcript.  The  first  order  made  in  the  case 
by  the  circuit  court,  as  appears  from  the  record,  was  on 
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November  28,  1894,  when  parties  to  the  action  appeared 
by  their  attorneys,  a  jury  was  impaneled,  and  the  case  was 
tried  without  objection  for  want  of  pleading's,  and  a  verdict 
rendered  on  the  next  day,  November  29, 1894,  for  the  de- 
fendant. The  defendant  raised  no  objection  or  question 
about  the  pleading's  at  any  time  while  the  case  was  pend- 
ing' in  the  circuit  court.  The  record  shows,  by  bills  of  ex- 
ception taken  by  defendant  after  the  last  trial,  that  evi- 
dence was  adduced  by  both  plaintiff  and  defendant  in  sup- 
port of  their  claims  respectively,  and  **there  was  a  full 
trial  as  if  on  plea  and  issue,"  Whiie  v.  Emblem^  43  W.  Va., 
819,  (28  S.  E.  761).  And,  while  the  record  fails  to  note  the 
filing  of  either  complaint  or  answer,  there  is  copied  into 
the  record  both  a  complaint  and  answer  of  plaintiff  and 
defendant,  signed  by  them  respectively,  with  which  the 
evidence  of  the  parties  adduced  on  the  trial  is  entirely  con- 
sistent; and,  the  record  showing  that  there  was  a  full  and 
fair  trial,  the  court  will  presume  that  the  pleadings  were 
so  made  up. 

As  to  the  second  assignment,  there  is  nothing  in  the  rec- 
ord to  show  what  evidence  was  given  at  the  first  trial  in 
the  circuit  court,  or  what  rulings  of  the  court,  if  any,  were 
to  the  prejudice  of  appellant;  no  exceptions  being  taken  to 
enable  this  Court  to  see  whether  the  verdict  was  contrary 
to  the  law  and  the  evidence,  or  not.  **In  the  absence  of  a 
bill  of  exceptions  making  the  evidence  of  facts  proved  on 
the  trial  a  part  of  the  record,  this  Court  will  presume 
that  the  judgment  of  the  court  below  was  proper."  Todd 
V.  Gates,  ?0  W.  Va.,  464  (Syl.  point  6), 

Considering  the  third  assignment,  it  is  only  the  last 
clause  of  the  instructions  given  by  the  court  that  is  com- 
plained of,  and  which  is  as  follows:  **If  the  rental  money 
was  collected  by  Chapman  before  he  sold  his  land  to 
Haught,  then  the  same  did  not  pass  to  Haught,  either  by 
the  contract  of  sale  or  assignment  of  the  oil  lease;"  and 
viewed  in  the  light  of  the  contract  between  the  parties, 
dated  22d  of  April,  1891,  and  of  the  deed  of  date  August 
18,  1891,  and  of  the  lease,  let  us  see  whether  that  clause  of 
the  instruction  is  bad  or  liable  to  objection.  The  said  con- 
tract contains  this  provision:  "It  is  further  agreed  that 
inasmuch  as  the  land  described  in  this  article  is  leased  for 
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oil  and  gus  purposes  to  the  parties  known  as  Koen  and 
Millan,  that  the  said  M.  L.  Haugfht  accepts  the  obligations 
of  said  lease,  and  is  to  have  all  the  profits  and  benefits  re- 
sulting therefrom  from  the  date  of  this  article."  And  the 
deed  for  the  land  to  Haught  from  Chapman  dated  18th  of 
August,  1891,  and  acknowledged  on  the  3lst  of  the  same 
month,  contains  the  following  provision:  "It  is  further 
herein  stipulated  and  agreed  that  said  general  warranty 
is  not  to  operate  as  a  warranty  against  a  certain  lease 
given  on  said  land  by  the  party  of  the  first  part  for  oil  and 
gas  purposes  to  the  firm  of  Koen  and  Millan;  but  the  par- 
ty of  the  second  part,  M.  L.  Haught,  accepts  the  obliga- 
tions ot  said  lease  so  given  by  the  party  of  the  first  part, 
and  is  to  have  all  the  profits  and  benefits  resulting  from 
said  lease  from  the  22d  day  of  April,  1891,  and  the  said 
party  of  the  first  part,  Maxfield  Chapman,  is  to  have  all 
benefits  and  profits  of  said  lease  up  to  April  22,  18**1." 
The  lease  is  dated  March  8,  1890.  Under  its  provisions, 
a  test  well  was  to  be  commenced  on  the  premises  within 
three  months,  and  to  be  completed  within  nine  months  from 
its  commencement;  and,  in  case  of  failure  to  complete  it 
within  the  time  specified, — i.  e.  within  one  year  from 
March  8,  1890, — the  lessees  were  to  pay  to  the  lessor  a  ' 
yearly  forfeit  thereafter  of  one  hundred  and  fifty  dollars, 
and  the  lessor  was  to  accept  said  amount  as  satisfactory 
compensation  for  such  delay  until  said  well  should  be  com- 
pleted. Now,  it  is  insisted  by  the  appellant,  because  of 
the  use  of  the  word  * 'thereafter,"  the  forfeiture  did  not  be- 
gin until  March  8,  1891;  and  it  might  so  appear  but  for  a 
further  provision  in  the  lease,  immediately  following  the 
other,  that  "said  forfeiture  shall  be  deposited  to  the  credit 
of  the  first  party,  at  Merchants'  National  Bank  of  Clarks- 
burg, West  Virginia,  or  paid  directly  to  said  first  party, 
and  a  failure  to  complete  such  well  or  pay  said  forfeit 
within  the  above-specified  time  therefor,  or  within  the 
ninety  days  thereafter,  shall  render  this  lease  null  and 
void."  Notwithstanding  the  language  that  **a  yearly  for- 
feit thereafter"  of  one  hundred  and  fifty  dollars  should  be 
paid,  the  first  forfeit  under  the  express  provisions  of  the 
lease  became  due  and  payable  at  the  end  of  twelve  months 
from  the  date  of  the  lease,  and  could  only  have  been  a  for- 
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feit  for  that  year,  as  there  was  yet  no  default  for  any  sub- 
sequent time.  The  lease  was  for  a  terra  of  five  years 
from  its  date,  and  as  much  longer  as  oil  and  gas  should  be 
found  in  paj'ing  quantities,  or  the  rental  paid  thereon.  So, 
there  were  continuing  benefits  arising  from  said  lease 
from  its  date,  at  the  rate  of  one  hundred  and  fifty  dollars 
per  year,  which,  under  the  express  terms  of  the  contract, 
and  later  under  the  deed  of  August  18,  1891  (which  was 
accepted  by  appellant,  and  recorded  by  him  November  20, 
1891),  were  to  go  to  the  appellee  up  to  April  22,  1891,  and 
after  that  date  to  appellant. 

The  line  of  defense  as  disclosed  by  the  testimony  is 
strictly  in  harmony  with  the  written  contract  of  April  22d, 
the  deed  of  August  18,  1891,  and  with  the  lease  of  March 
8,  1890,  except  that  the  defendant  claims  the  benefits  of 
the  lease  prior  to  April  22,  1891,  while  the  contract  and  the 
deeds  say  the  benefit  of  the  lease  shall  accrue  to  him  from 
April  22,  1891.  It  is  not  claimed  that  appellee  collected 
more  than  the  first  year's  rental  or  forfeit,  and  that  was, 
under  the  lease,  payable  before  the  parties  began  to  nego- 
tiate for  the  sale  and  purchase  of  the  land.  The  clause  of 
the  instruction  excepted  to  is  not  inconsistent  with  the 
first  part  of  the  instruction,  nor  is  it  bad  under  the  theory 
upon  which  the  case  seems  to  hav^e  been  tried. 

This  also  disposes  of  the  fourth  assignment, — that  the 
court  erred  in  refusing  the  instruction  set  out  in  the  sec- 
ond bill  of  exceptions,  as  follows:  **The  jury  are  in- 
structed that  under  the  contract  between  M.  Chapman 
and  M.  L.  Haught,  bearing  date  the  22d  day  of  April, 
1891,  M.  L.  Haught  was  entitled  to  his  proportional  share 
of  the  yearly  forfeit  money  of  the  $150,  under  the  lease 
*  *  *  dated  March  8,  1890,  and  assigned  to  the  South  Penn 
Oil  Company,  the  proportional  share  being  as  45  days  to 
Chapman  and  320  days  to  Haught."  This  instruction  was 
properly  refused,  because  it  is  clearly  in  conflict  with  a 
proper  construction  of  the  lease  as  above  set  out,  and  was 
evidentl}'  so  construed  by  the  trial  court.  It  follows  that 
the  court  did  not  err  in  overruling  the  motion  to  set 
aside  the  verdict  of  the  jury,  and  grant  a  new  trial; 
and  the  judgment  rendered  by  the  court  for  one  hun- 
dred  and    seventy-nine   dollars  and  fourteen  cents,  with 
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interest  at  ten  per  cent,  thereon  until  paid,  and  costs, 
was  authorized  by  section  172,  chapter  50,  of  the  Code, 
and  is  affirmed. 

Affirmed. 


CHARLESTON. 

Lawyer  v.  Barker  et  aL 
Submitted  Sept.  10, 1898— Decided  Dec.  3,  1898. 

1.      FRAUDUT.KNT  CONVEYANCE— Z?^^rf  of  TrUSt. 

The  syllabus  in  the  case  of  Grocer  Co.  v.  Williams ^  43  W,  Va., 
323,  and  in   Casio   v.    Greer ^    44    W.    Va.,    332,   are    affirmed. 

(p.  472). 

2.    Fraudulent  Conveyance— Z?^^^  of  Trusl—Credilors— Preferred 
Creditors, 

Where  an  insolvent  debtor  conveys  all  the  property  owned  by 
him,  being:  the  equity  of  redemption  in  a  certain  tract  of  land  in 
trust  to  secure  future  repairs  to  be  made  thereon,  and  it  does 
not  appear  that  such  repairs  added  to  or  enhanced  the  value 
thereof,  such  conveyance  will  be  held  void,  under  section  2, 
chapter  74,  of  the  Code,  as  to  the  preference  thereby  secured, 
(pp.  470,  471). 

Appeal  from  Circuit  Court,  Morg-an  County. 

Action  by  Charles  W.   Lawyer  against  John  H.  Barker 
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and  others.     From  the  decree  rendered,  defendant  S.  A. 
Westenhaver  appeals. 

Affirmed. 

Flick,  Westenhaver  &  Baker,  for  appellant. 

T.  W.  B.  DuCKWALL  and  M.  T.  Ingles,  for  appellees. 

Dent,  Judge  : 

S.  A.  Westenhaver  appeals  from  certain  decrees  of  the 
circuit  cour+  of  Morg-an  County  rendered  in  the  case  of 
Charles  W.  Lawyer,  trustee,  against  John  H.  Barker,  and 
others.  The  facts  are  as  follows:  John  H.  Barker,  an  insol- 
vent, on  the  13th  day  of  December,  1893,  conveyed  his 
whole  estate,  consisting-  of  an  equity  of  redemption  in  a 
certain  tract  of  land,  to  D.  C.  Westenhaver,  trustee,  to  se- 
cure to  the  defendant  S.  A.  Westenhaver,  the  payment  of 
the  sum  of  four  hundred  and  sixty-five  dollars,  evidenced 
by  note  now  held  by  the  Citizens'  National  Bank  of  Mar- 
tinsburg.  This  note  was  given  in  payment  of  repairs  to 
be  thereafter  made  by  the  payee  on  the  property  con- 
veyed, and  which  were  completed  within  about  two  months 
from  the  date  of  the  transaction.  The  property  sold  un- 
der a  prior  deed  of  trust,  and  the  surplus  representing  the 
equity  of  redemption,  were  brought  into  court  for  its  dis- 
position. Appellant  claimed  that  the  whole  amount  should 
first  be  applied  to  the  payment  of  his  trust  debt,  while  the 
other  creditors  of  Barker  insisted  that  the  trust  deed  hav- 
ing been  executed  by  an  insolvent  debtor,  was  an  unlawlul 
preference,  and  amounted  to  a  general  assignment  for  the 
benefit  of  Barker's  creditors,  and  that  the  fund  realized 
should  be  divided /r^  7ata  among  all  the  creditors  whose 
debts  existed  at  the  time  of  the  execution  of  such  trust. 
The  circuit  court  took  the  latter  view,  and  distributed  the 
fund  pro  rata.  Appellant  insists  that  this  was  error,  for 
the  reason  that  his  debt  was  not  in  existence  at  the  time 
of  the  execution  of  the  trust,  and  that,  therefore,  he  is  en- 
titled to  be  regarded  as  a  bona  fide  innocent  purchaser, 
without  notice,  but,  if  not,  that  the  limitations  provided  in 
Acts  1895  apply  to  his  trust.  To  sustain  either  or  both  of 
these  positions,  this  Court  is  asked  to  review  the  so-styled 
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'^hastily  and  ill-considered"  decisions  oiGrocer  Cojnpany  v. 
Williams,  43  W.  Va.  323,  and  Casio  v.  Greer,  44  W.  Va. 
332  ;  yet  no  argument  or  principle  of  law  is  adduced  which 
was  not  fully  weighed  and  carefully  considered  before  the 
above  decisions  were  handed  down.  All  deed  of  trust 
creditors  are,  under  certain  circumstances,  to  be  regarded 
as  purchasers  for  value,  but,  generally  speaking,  they  are 
nothing  more  than  creditors.  Because  a  person  takes  a 
deed  of  trust  from  an  insolvent,  to  secure  future  advances 
to  be  made  to  him,  does  not  make  him  any  more  a  purchas- 
er for  value  than  any  other  creditor  ;  and  his  very  action 
enables  the  debtor  to  place  his  property  beyond  the  reach 
of  his  creditors,  and  throws  upon  such  person  the  duty  of 
showing  the  bona ^des  of  the  transaction;  and  this  cannot 
be  satisfied  by  merely  showing  that  the  advances  were 
made,  but  it  must  also  be  shown,  in  case  they  were  to  be  in 
the  shape'  of  repairs,  that  such  repairs  were  necessary, 
and  added  to  the  value  of  preservation  of  the  property^. 
The  question  of  fraud  was  not  raised  in  this  case,  how- 
ever ;  and  it  appears  to  be  f  "illy  proven  that  repairs  to  the 
full  extent  of  the  note  given  were  put  upon  the  property  ; 
yet  there  is  no  evidence  showing  the  character  or  necessity 
thereof,  or  that  they  in  any  degree  enhanced  the  value  of 
the  property.  A  vendor's  lien  is  a  specific  common  law 
lien  though  modified  by  statute,  while  at  common  law^  no 
lien  exists  on  real  estate  for  borrowed  money  expended  or 
repairs  put  thereon ;  hence  they  are  not  to  be  compared 
together  in  considering  a  statute  forbidding  illegal  pref- 
erences. A  mechanic's  lien  is  purely  statutory,  had  no 
existence  at  common  law,  and  can  be  obtained  only  in  the 
manner  provided  in  the  statute.  A  deed  of  trust  cannot 
be  made  a  substitute  therefor.  Both  a  vendor's  and 
mechanic's  lien  can  be  had  without  the  assistance  and 
against  the  will  of  the  debtor,  and  are  protected  by  that 
clause  of  section  2,  chapter  74,  Code,  which  provides  "that 
nothing  in  this  section  shall  be  taken  or  construed  to 
change,  impair  or  affect  any  prior  lien,  priority  or  in- 
cumbrance acquired  by  a  creditor  on  the  real  estate  of 
such  debtor  in  any  manner  now  prescribed  by  law. "  This 
clause  is  limited  to  liens  acquired  by  the  creditor  on  the 
real  estate  of    an  insolvent  debtor  without  the  latter's 
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assistance  or  in  invitunu     Refining  Co,  v.   Quinm^  39  W. 
Va.  535,  (20  S.  E.  576.) 

A  deed  of  trust  for  future  advancements  or  repairs  may 
enable  the  debtor  to  place  his  property  beyond  the  reach 
of  his  creditors.  The  repairs  may  be  fictitious,  valueless, 
or  injurious  to  the  estate.  The  appellant  simply  proved 
by  his  own  testimony  that  he  made  repairs  to  cover 
the  amount  of  the  note  g-iven.  If  he  had  shown  that  th^ 
equity  of  redemption  conveyed  as  his  security  was  of  little 
or  no  value,  or  that  the  repairs  put  on  the  property  en- 
hanced the  value  thereof  to  their  full  extent,  he  might  have 
g-Qod  grounds  to  ask  the  interposition  of  a  court  of  equity, 
for  the  reason  that  the  trust  only  covered  such  repairs, 
and  amounted,  in  effect,  to  a  mere  reservation  of  title  or 
purchase-money  lien  on  his  own  property,  and  was  there 
fore,  as  held  in  the  case  of  Johnson  v.  Riley ^  41  W.  Va.  140, 
(23  S.  E.  698,)  not  to  the  prejudice  of  existing  creditors. 
Nothingof  this  kind  isattempted,  and, so  far  as  the  record 
shows,  the  repairs  did  not  enhance  the  value  of  the  equity  of 
redemption;  but  this  subsequent  creditor,  simply  because 
he  is  subsequent,  asks  that  the  funds  be  turned  over  to 
him,  for  the  reason  that  he  took  the  precaution,  knowing 
the  debtor  was  insolvent,  to  have  him  convey  his  property 
in  security  therefor  before  the  repairs  were  made.  "Ig- 
norance of  law  excuses  no  one."  He  undertook  this  mat- 
ter fully  advised  as  to  solvency,  and  his  legal  rights  in 
the  premises;  and,  if  the  repairs  did  not  add  to  or  enhance 
the  value  of  the  land,  he  should  not  have  made  them.  He 
did  so  at  his  own  risk,  with  the  statute  before  him.  Hav- 
ing mingled  his  property  with  that  of  another,  the  burden 
is  on  him  to  distinguish  between  the  two,  and  separate 
them;  otherwise,  he  must  be  the  loser.  If  he  had  been 
able  to  do  so,  and  tnus  established  the  equivalent  of  a  pur- 
chase-money lien  secured  by  the  reservation  of  title,  he 
might  possibly  be  held  to  have  an  equitable  priority  to  the 
extent  of  his  repairs  or  the  enhanced  value,  and  thus  oc- 
cupy the  place  of  a  preferred  creditor,  unaffected  by  the 
statute,  but,  as  the  matter  now  stands,  he  cannot  be  placed 
on  any  higher  grounds  than  any  other  co-existing  creditor 
of  the  insolvent.  He  loses  ;  so  do  all  other  creditors  lose. 
His  property  would  not  be  given  to  them  for  nothing,  nor 
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will  their  property  be  giveu  for  something'  which  is  a  loss 
to  him,  but  valueless  to  them.  If  he  had  loaned  the  debtor 
the  money,  he  could  have  placed  it  beyond  the  reach  of  his 
other  creditors ;  thus  they  would  have  been  defrauded. 
Devoting-  it  to  apparently  useless  repairs,  adding-  nothing 
to  the  real  value  of  the  property,  is  the  same  in  eflFect. 
The  case  of  Walker  v.  Burgess,  44  W.  Va.  399,  (S.  E.  99), 
deals  with  a  general  statute  of  limitations,  is  further  reach- 
ing, and  approves  the  case  of  Casto  v.  Greer,  The  fact 
that  other  courts  have  legislated  on  the  subject  of  the 
statute  of  limitations  is  not  good  reason  why  this  Court 
should  do  so,  especially  in  disregard  of  many  of  its  owq 
decisions  to  the  contrary.  No  g-ood  reason  appearing  why 
the  principles  settled  in  the  cases  of  Grocer  Company^, 
WilliamSy  and  Casto  v.  Cheer^  cited,  should  be  overruled, 
the  same  are  hereby  approved ;  and  the  decree  complained 
of;  being  in  accordance  therewith,  is  afBrmed. 

Afflrmed. 
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CHARLESTON. 

Parsons  v,  Aultman,  Miller  &  Co.  Jf  JJI 

Submitted  Sept.  18, 1898— Decided  Dec.  3, 1898. 

1.  Justice  of  the   VF.A.Qi&—Proceedure — Continuance^  Absence  of 
Justice— Judgment -—Notice, 

If  a  justice  fail  to  attend  to  try  a  case  pending  before  him  at  the 
hour  set,  and  no  other  justice  appears  to  try  the  case  at  that 
time,  when  the  hour  has  elapsed  the  case  stands  continued,  by 
operation  of  law,  for  one  week.  After  such  continuance  has 
t)een  consummated  by  the  necessary  lapse  of  time,  one  of  the 
parties  to  the  suit,  in  the  absence  of  and  without  the  consent 
of  the  other,  cannot  call  in  another  justice  to  proceed  with 
the  trial  of  the  case.  If  he  does  so,  his  judgment  is  without 
jurisdiction,  and  void,  and  may  be  set  aside  by  the  original  jus- 
tice, in  custody  of  the  docket  and  papers,  on  motion,  after  notice 
to  the  opposing  party,  (p.  476). 

2.  Justice   of   the    'Pe.^ci^ -Judgment^  Vacating  Judgment^ Ap- 
peal, 

If  such  justice  refuse  to  set  aside  such  judgment  and  re- 
hear such  case,  an  appeal  will  lie  from  his  judgment  to  the  cir- 
cuit court,  as  in  other  cases ;  and  if  he  refuse  to  grant  the  same 
within  ten  days,  the  circuit  court  of  the  county,  or  judge  thereof 
in  vacation,  may  grant  the  same  on  application,  (p.  476). 

3.  Certiorari— W/^^a/. 

The  statutory  remedy  of  r^r//ora;-i"  to  judgments  of  justices  in 
civil  cases  is  merely  a  form  of  appeal,  (p.  477). 

Error  to  Circuit  Court,  Jackson  County. 
Action  by  E.  B.    Parsons  against  Aultman,  Miller  &  Co. 
before  a   justice  of  the  peace.     Judgment  for  plaintiff. 
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'From  an  order  of  the  circuit  court  quashing-  the  writ  of 
certiorari^  defendant  bring-s  error. 

Reversed, 
John  H.  Riley,  for  plaintiff  in  error. 

W.  A.  Parsons  and  J.  A.  Woddell,  for  defendants  in 
error. 

Dent,  Judge  : 

On  the  30th  day  of  April,  1895,  B.  B.  Parsons  commenc- 
ed an  action  before  W.  P.  Kerwood,  a  justice  of  Jackson 
County  for  the  recovery  of  three  hundred  dollars,  ag-ainst 
Aultman,  Miller  &  Co.,  a  foreign  corporation.  An  attach- 
ment was  issued,  and  several  persons  were  summoned  as 
garnishees.  On  the  1st  day  of  July,  1895,  without  service 
of  process  or  appearance  on  the  part  of  defendant,  a  judg*- 
ment  was  rendered  for  three  hundred  dollars  against  de- 
fendant, and  several  judgments  against  garnishees,  ag-gre- 
gating  two  hundred  and  ninety  dollars  and  eight  cents,  and 
certain  property  attached  was  ordered  sold.  On  the  10th 
of  December,  1895,  the  defendant  appeared,  and  obtained 
a  rehearing,  which  was  fixed  for  27th  December,  1895.  On 
that  day  it  was  continued  until  the  25th  January,  1896,  at 

10  o'clock  A.  M.  On  that  day  it  was  continued  on  motion  of 
plaintiff,  and  at  his  costs,  until  the  29th  of  January,  1896, 
at  the  same  hour.  On  that  day  it  was  continued  until  the 
6th  day  of  February,  at  the  same  hour  by  agreement  of 
parties.  On  the  last-mentioned  day  Justice  Kerwood  was 
ill,  and  remained  away  from  his  office  ;  and  at  2  o'clock  p. 
M.,  another  justice,  J.  D.  Clinton,  having  been  called  in  to 
try  the  case,  a  jury  was  impaneled  and  a  trial  had,  result- 
ing in  a  verdict  of  three  hundred  dollars  for  plaintiff,  on 
which  said  Justice  Clinton  entered  judgment  in  Justice 
Kerwood's  docket.  On  the  13th  da}^  of  February,  1896, 
Justice  Kerwood  appears  to  have  been  still  ill ;  and  on  the 
20th  day  of  February,  1896,  between  the  hours  of  10  and 

11  A.  M.,  the  defendant  appeared,  filed  the  affidavits  of  John 
H.  Riley  and  Justice  Clinton,  and  having  served  notice  on 
the  plaintiff,  and  his  attorney,  William  A.  Parsons,  being 
present,  moved  Justice  Kerwood  to  rehear  said  action,  to 
which  motion  plaintiff  objected,  and  the  justice,  on  con- 
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sideration  thereof,  overruled  and  disallowed  the  motioa, 
and  on  the  same  day  the  defendant  filed  an  appeal  bond, 
and  demanded  an  appeal  from  the  refusal  of  the  justice  to 
rehear  the  action,  but  the  justice  refused  to  allow  the  ap-    , 
peal-     On  the  4th  day  of  March,  18%,  the  circuit  court,  on 
application  of  the  defendant,  granted  a  "wrxtoi  caiiorari,. 
And  on  the  9th  day  of  November,  1896,  on  motion  of  the    r 
plaintiff, the  circuit  court  quashed  the  writ  as  improvident-- 
ly  awarded,  and  dismissed  the  petition. 

The  first  question  presented  is  as  to  whether  the  order 
entered  by  Justice  Kerwood  on  the  20th  day  of  February,. 
1896,  refusing"  to  grant  a  rehearing,  is  an  appealable  order.  • 
It  is  undoubtedly  a  final  judgment,  and  is  therefore  a  sub- 
ject of  appeal  as  to  all  questions  then  determined  by  the 
justice.  It  is  provided  in  section  70,  chapter  50, Code,  that 
"when  the  defendant  does  not  appear  and  judgment  is  ren- 
dered against  him  in  his  absence,  the  justice  may  set  aside 
the  judgment  within  fourteen  days  thereafter  on  motion  of 
defendant  and  payment  of  costs."  The  judgment  of  Jus- 
tice Clinton  was  rendered  on  the  6th  of  February,  1896; 
hence  the  motion  was  in  time. 

The  next  question,  is  was  the  motion  before  the  proper 
justice?  Justice  Kerwood  issued  the  summons,  he  was  the 
custodian  of  the  papers,  and  the  judgment  was  on  his 
docket.  The  motion  was  made,  not  on  the  grounds  of  any 
defect  in  the  judgment  itself  or  the  conduct  of  the  jury 
trial,  but  because  the  justice  who  rendered  it  was  without 
authority  of  law  to  hear  and  determine  the  case,  was  a  mere 
voluntary  inter  meddler,  and  a  judgment  was  therefore 
void,  and  did  not  oust  the  jurisdiction  of  Justice 
Kerwood  to  hear  and  determine  the  case.  This  was 
a  proper  qustion  to  present  to  Justice  Kerwood.  If  a 
voluntary  intermeddler,  without  authority  of  law,  took  pos- 
session of  his  office  during  his  illness  and  absence,  and  en- 
tered judgments  on  his  docket  on  suits  pending  before  him, 
such  judgments  would  not  be  binding,  and  he  would  have 
the  right  to  disregard  and  annul  the  same.  The  record 
shows  that  by  agreement  the  trial  of  this  case  was  set  for 
10  o'clock  A.  M.,  the  6th  day  of  February,  1896;  that  Justice 
Kerwood  was  ill;  and  that  a  jury  trial  was  had  in  the 
absence  of  the  defendant,: at  2  o'clock  p.  m.;  and  the  affi- 
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davit  of  Justice  Clinton,  which  was  made  part  of  the  record 
on  the  motion  for  rehearing,  shows  that  he  was  not  called 
into  the  case  until  the  afternoon,  and  that  he  did  not  know 
of  its  pendency  until  12  o'clock  noon.  It  is  therefore  plain 
that  he  was  not  there  at  10  o'clock  a.  m.,  the  hour  set  for 
trial,  nor  until  two  hours  thereafter.  Section  64,  chapter 
SO,  Code,  provides:  **No  action  shall  be  discontinued  on  ac- 
count of  the  absence  of  the  justice.  If  he  fail  to  attend 
on  the  return  day  of  the  summons  or  at  the  time  to  which 
the  action  stands  continued,  any  other  justice  of  the  same 
county  may  attend  and  try  the  case,  or  continue  it  for  not 
exceeding  thirty  days;  and  if  he  do  so  shall  make  and  sig-n 
an  entry  thereof  on  the  docket  of  the  absent  justice.  If 
not  tried  or  continued  by  another  justice  aforesaid,  it  shall 
stand  adjourned  one  week,  and  so  on  from  week  to  week  un- 
til disposed  of."  In  the  absence  of  either  party  to  make  the 
action  of  the  attending  justice  legal,  the  record  must  show 
that  his  attendance  was  at  the  time  or  hour  set  for  trial  by 
the  previous  order ;  for  a  party  to  a  suit  cannot  wait  until 
the  hour  for  trial  has  passed,  and  the  case  is  continued  by 
operationof  law,  and  his  opponent  has  gone  away,  and  then, 
without  notice  to  him,  call  in  another  justice, have  the  case 
taken  up  for  trial  by  jury,  and  thus  obtain  a  nonappealable 
judgment.  Such  practice  should  be  thoroughly  condemn- 
ed. Justice  Clinton  is  free  from  blame,  as  he  was  imposed 
upon  by  the  plaintiff,  not  being  cognizant  of  the  facts  in  the 
case,  yet  his  action  was  none  the  less  illegal  and  void.  A 
judgment  rendered  by  a  justice  without  jurisdiction  is 
void,  and  it  may  be  reversed  by  certiorari  ^.i  common  law. 
Crandall  v.  Bacon^,2^  Wis.  639.  In  the  continuance  of 
causes,  the  statute  must  be  strictly  conformed  to ;  other- 
wise the  justice  loses  jurisdiction.  Doctor  v.  Hartman^  74 
Ind.  225.  If  a  cause  is  not  tried  at  the  appointed  time,  or 
within  one  hour,  as  a  general  rule  it  stands  continued  by 
operationof  law,  unless  the  justice  at  the  time  is  engaged 
in  the  trial  of  another  action.  Hunt  v.  Wickwir€\  10  Wend. 
102.  The  power  is  inherent  in  every  court  or  tribunal  to 
vacate  enteries  in  its  record  of  judgments,  decrees,  or 
orders,  rendered  or  made  without  jurisdiction.  1  Black 
Judgm.  307.  The  justice  having  refused  to  grant  the  de- 
fendant an  appeal  within  ten  days,  he  had  a  right,  after 
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that  time,  to  apply  to  the  circuit  court  for  an  appeal,  un- 
der section  174,  chapter  50,  Code.  Loiviher  v.  Davis^  33 
W.  Va.  132,  (10  S.  E.  20).  This  case  is  not  subject  to  either 
the  case  of  Barlow  v.  Daniels^  25  W.  Va.  512,  or  Hick-- 
man  v.  Railroad  Company,  30  W.  Va.  2%,  (4  S.  E.  654  and 
7  S.  E.  455),  for  the  reason  that  it  is  not  an  attempt  to  re- 
examine a  fact  tried  by  a  jury,  but  to  nullify  a  judgment 
rendered  by  a  justice  not  having  jurisdiction.  The  defend- 
ant, instead  of  applying-  for  an  appeal,  applied  for  the 
statutory  writ  of  certiorari;  both  being  the  same,  in  effect, 
as  to  questions  of  law  raised,  except  that  certiorari  is  said 
not  to  lie  where  an  appeal  is  the  proper  remedy.  In  the 
case  of  Fouse  v.  Vandervort,  30  W.  Va.  327,  (4  S.  E.  298),  the 
word  *'appear'was  held  to  mean  certiorari;  and  in  the  case 
of  Lonpr  V.  Railroad  Cunpany,  35  W.  Va.  333,  (13  S.  E. 
1010),  the  present  statutory  ^^r//6?rari  was  held  to  be,  in  ef- 
fect, an  appeal.  The  two  have  therefore  become,  so  far  as 
applied  to  the  review  of  civil  cases  before  justices,  synony- 
mous terms,  except  that  the  ^^r//^r«r/ appeal  is  g^ranted  as 
a  matter  of  sound  discretion,  and  the  appeal  certiorari  is 
g-ranted  as  a  matter  right.  The  matter  involved  here  is 
purely  a  question  of  law.  ^rhe  court  should  have  disregard- 
ed the  language  of  the  petition,  as  it  sufficiently  appears  on 
its  face  what  remedy  is  sought,  and  granted  an  appeal, 
with  certiorari  to  remove  the  proceedings.  If  it  was  re- 
garded as  a  mere  petition  for  certiorari,  it  would  have  to 
show  good  cause  why  it  was  not  applied  for  in  ten  days. 
This  requirement,  however,  is  satisfied  with  the  fact  that 
an  appeal  lay  and  was  refused  by  the  justice.  Lowther  v. 
Davis,  cited.  This  being  true,  it  was  not  necessary  to 
show  any  other  cause  for  not  having  presented  the  petition 
in  ten  days,  treated  as  a  petition  for  an  appeal,  or  certi- 
orari, or  both,  as  it  really  is  in  eflFect. 

On  the  motion  to  quash  the  writ  and  dismiss  the  petition, 
it  was  proper  to  hear  ex  parte  affidavits  tending  to  show 
that  there  was  some  arrangement  between  the  attorneys 
that  the  case  was  not  to  be  taken  up  until  a  certain  railroad 
train  arrived,  and  that  such  train  did  not  arrive  until 
about  noon.  Such  matter,  if  at  all  admissible,  should  have 
been  presented  before  the  justice  on  motion  to  rehear  the 
judgment ;  but  it  is  probable  that  when  the  defendant's 
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agents  heard  of  the  illness  of  Justice  Kerwood  they  took  it 
for  granted  that  the  case  would  be  continued  and  not  tried. 
If  there  was  such  arrangement,  the  previous  continuance 
should  have  been  in  accordance  therewith.  The  plaintiff 
was  undoubtedly  endeavoring  to  take  advantage  of  the  ab- 
sent defendant,  and  the  circuit  court  should  have  avoided 
the  judgment  thus  obtained  as  a  nullity,  set  aside  the  ver- 
dict of  the  jury,  and  directed  a  rehearing  of  the  case  on  its 
merits.  The  judgment  complained  of,  dismissing  the  de- 
fendant's petition,  is  reversed,  the  judgment  of  Justice 
KerwOod  overruling  his  motion  is  reversed,  the  judgment 
of  Justice  Clinton  is  vacated  and  annulled,  and  the  verdict 
of  the  jury  is  set  aside,  and  this  cause  is  remanded  to  the 
circuit  court,to  be  therein  tried  and  disposed  of  as  the 

law  requires. 

Reversed, 


CHARLESTON. 

State  z\  Cheney  et  ah 

Submitted  Jan.  15,  1897— Decided  Dec.  3,  1898. 

1.  Taxation — Forfeiture — Nonentry — Constitutional  Law. 

Under  the  act  1869,  and  under  section  6,  Article  XIII  of  the 
Constitution,  forfeiting  land  for  nonentry  on  the  tax  books,  where 
a  tract  lies  partly  in  one  county  and  partly  in  another,  entry  in 
the  county  wherein  the  greater  part  lies  saves  the  whole  tract 
from  forfeiture.  Entry  in  either  county  would  likewise  save  it. 
(p.  480). 

2.  Taxation — Forfeiture— Nonentry — Patent — Constitutional  Law. 

Where  a  patent  is  for  a  tract  of  land  of  a  given  number  of  acres, 
and  it  is  entered  for  taxes  accord  ini^ly,  the  fact  that  the  tract  con- 
tains a  greater  quantity  will  not  forfeit  the  whole  or  the  excess 
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for  nonentry  for  taxation,  under  chapter  125,  ActslS69,  or  section 
6,  Article  XIII.  of  the  Constitution     (p.  482). 

3.     Taxation — Forfeiture — Nonentry — Constitutional  Law, 

Acts  1869,  chapter  125,  and  section  6,  Article  XIII.  of  the  State 
Constitution,  forfeiting  land  for  nonentry  for  taxation,  are  not 
repug-nant  to  amendment  14  of  the  Constitution  of  the  United 
States,    (p.  482). 

Appeal  from  Circuit  Court,  Clay  County. 
Bill  by  the  State  ag-ainst  M.  A.  Cheney  and  others  to  sell 
forfeited  lands.     Bill  dismissed  and  the  State  appeals. 

Affirmed. 
E.  R.  Andrews,  for  the  State. 

Brown,  Jackson  &  Knight,  for  appellees. 

Bkannon,  President  : 

In  1895  the  State  filed  its  bill  in  chancery  in  the  circuit 
court  of  Clay  County,  against  M.  A.  Cheney  and  others,  to 
sell  ten  thousand  acres  of  land  as  forfeited  for  nonentry  for 
taxation,  and  the  court  decreed  that  the  land  had  not  been 
forfeited,  and  dismissed  the  bill,  and  the  State  appeals. 
On  July  21,  1797,  Virg-inia,  by  patent,  granted  to  Jacob 
Skyles  a  tract  described  as  containing  thirty-two  thousand 
and  ninety-seven  acres  of  land  in  Kanawha  County;  and  af- 
ter Nicholas  County  wasformed,  the  land  wasinit;  and, after 
Clay  County  was  formed,  a  quantity  of  ten  thousand  acres 
of  the  tract  fell  in  Clay  County.  None  of  this  land  was  en- 
tered for  taxation  in  Clay  from  its  formation,  in  1858,  to 
1891 ;  but  ten  thousand  acres  of  it  was  in  that  year,  and  up 
to  1895,  charged  there  with  taxes.  The  tract  was  charged 
in  Kanawha,  and  afterwards  in  Nicholas  County,  from  the 
date  of  the  grant  till  1894,  and  all  taxes  paid.  In  1869  a 
survey  revealed  the  fact  that  the  tract  contained  a  greater 
acreage  than  the  patent  stated,  forty  thousand  three 
hundred  and  seventy-two  acres,  instead  of  thirty-two 
thousand  and  ninety-seven.  Before  this  the  charge  for 
taxation  had  been  largely  less  than  the  true  quantity:  but 
after  1869  it  was  charged  at  Forty  thousand  three  hundred 
and  seventy-two  acres  in  Nicholas.  It  is  on  the  omission 
to  charge  any  of  it  in  Clay  from  1858  to  1891  that  the  bill 
bases  its  prayer  for  the  sale  of  the  ten  thousand  acres  lying 
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in  Clay.  True,  the  argument  of  counsel  refers  to  the  fact 
that  up  to  1869  too  small  a  quantity  was  charg-ed  in  Nicholas; 
but  that,  if  material,  is  not  a  fact  stated  in  the  bill  as  a 
basis  of  relief,  but  only  the  omission  in  Clay,  The  charge 
in  Nicholas  was  for  quantity  on  the  basis  of  the  patent 
call,  less  some  sales  from  time  to  time,  up  to  1869,  when 
the  survey  disclosed  a  greater  area,  after  which  it  was  en- 
tered for  that  quantity.  In  fact,  when  the  county  court  of 
Clay  entered  ten  thousand  acres  for  taxes  in  that  county, 
and  the  true  quantity  was  still  kept  up  in  Nicholas,  there 
was  double  taxation  for  several  years;  but  that  is  not 
material. 

Does  the  fact  that  the  land  was  charg-ed  in  Nicholas, 
when  part  of  it  was  in  Clay,  forfeit  that  part  in  Clay?  I  do 
not  understand  the  State's  counsel  as  distinctly  taking  this 
stand.  If  he  so  mean,  the  stand  is  not  tenable.  Forfeiture 
of  lands  is  a  harsh,  even  dreadful,  remedy;  and  courts 
lean  from  it,  and  never  apply  it  except  where  the  law  clear- 
ly warrants.  The  above  question  is  to  be  answered,  first, 
under  the  act  of  1869,  (Code  1868,  c.  31,  s.  34 ;  Acts  1869, 
p.  90),  and  then  under  section  6,  Article  XIII.,  Constitution, 
as  there  was  no  forfeiture  law  from  1835  till  1869,  though 
that  of  1869  retroacted  to  1832.  This  act  of  1869  declared 
a  forfeiture  for  five  successive  years  of  nonentry  "on  the 
land  books  of  the  proper  assessor."  Which  was  the  propt- 
er assessor?  The  act  of  1859-60  (Code  1860,  c.  35,  s.  26) 
says:  "Land  lying  partly  in  one  county  and  partly  in  an- 
other shall  be  entered  by  the  commissioner  of  the  count}' 
in  which  the  greater  part  lies,  but  entry  and  payment  of 
taxes  in  the  county  where  any  part  is  situated,  shall,  for 
such  time,  be  a  discharge  of  so  much  of  the  taxes  as  may 
be  so  charged  and  paid."  Acts  1863,  c.  118,  s.  25,  was  like- 
wise. As  the  greater  part  of  this  land  was  in  Nicholas,  its 
entry  there  was  "on  the  proper  assessor's  land  book," 
thus  complying  with  the  act  of  1869.  From  1858  to  1869 
the  law  did  not  require  this  land  held  under  one  patent  as 
an  entire  tract  to  be  divided  as  to  assessment,  so  as  to 
charge  part  in  Clay.  So  there  is  clearly  no  forfeiture  un- 
der the  act  of  1869.  After  that  act,  till  the  Constitution  of 
1872,  that  was  still  the  rule,  under  section  32,  chapter  29, 
Code  1868. 
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Next,  as  to  the  Constitution  :  What  did  it  demand?  *'It 
shall  be  the  duty  of  every  owner  of  land  to  have  it  entered 
on  the  land  books  of  the  county  in  which  it,  or  a  part  of  it, 
is  situated,  and  to  cause  himself  to  be  charg-ed  with  the 
taxes  thereon  and  pay  the  same.  When  for  any  five  suc- 
cessive years  after  the  year  1869,  the  owner  of  any  tract  of 
land  containing  one  thousand  acres  or  more,  shall  not  have 
been  charg-ed  on  such  books  with  state  taxes  on  said  land, 
then  by  operation  hereof,  the  land  shall  be  forfeited  and 
the  title  vest  in  the  State."  This  does  not  demand  of  the 
owner  that  he  shall  survey  his  land  to  see  in  which  county 
the  greater  part  lies,  and  that  he  shall  run  the  riskof  losing 
it  if  he  errs  therein,  but  relieves  it  from  forfeiture  if  any 
part  lies  in  the  county  wherein  he  enters  it  for  taxation. 
The  Constitution,  as  also  the  act  of  1869,  forfeited  only  for 
failure  to  pay  state  taxes ;  and  it  was  immaterial  as  to 
state  taxes  in  which  county  it  was  charged,  as  they  would 
be  paid  wherever  charged.  So,  the  entry  in  Nicholas 
saved  from  any  forfeiture.  Acts  1875,  c.  54,  s.  32,  direct- 
ed the  assessor  to  enter  the  land  in  the  county  where  its 
greater  part  lay.  Chapter  98,  Acts  1877,  directed  that  it 
be  charged  by  the  assessor  in  the  county  wherein  the  great- 
er part  in  value  lay,  but  provided  that  entry  and  payment 
in  any  county  where  any  part  lay  should  be  a  discharge  for 
the  whole  state  taxes  on  it.  So  did  the  act  of  1879.  The 
Act  of  1881  (Code  1891,  c  29,  s.  32)  enacts,  as  to  tracts  of 
more  than  one  thousand  acres  lying  in  different  counties, 
that  they  shall  be  entered  in  each  magisterial  district  to 
the  extent,  as  near  as  may  be,  the  same  lies  therein.  This 
wa  s  the  first  act  cutting  an  entire  tract  up  for  taxation.  It 
was  to  let  each  county  and  district  have  its  share  of  tax. 
But  what  is  this?  It  is  only  directory  to  the  officer.  As 
to  the  landowner,  the  paramount  Constitution  says  his 
land  shall  not  be  forfeited,  if  entered  where  any  part  of  it 
lies.  The  Constitution  repealed  the  act  of  1869,  and  so  its 
exaction,  that,  to  save  forfeiture,  the  entry  should  be  on 
the  land  book  **of  the  proper  assessor,"  ended.  Up  to  the 
act  of  1881  the  assessment  was  in  the  proper  county.  Un- 
der it  the  clerk  should  apportion:  But  that  is  immaterial 
as  regards  forfeiture.  Therefore  entry  in  Nicholas  clear- 
y  prevents  forfeiture  unless  entry  for  too  small  a  quanti- 
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ty  produces  forfeiture.  The  State  claims  that  it  forfeits 
the  excess  beyond  question.  I  think  it  beyond  question 
that  it  does  not. 

Before  the  patent  to  Skyles,  the  surveyor  surveyed  the 
entry,  reported  quantity,  the  State  issued  a  grant  for  that 
quantity,  and  entry  for  taxation  was  of  the  tract  as  such, 
not  of  or  by  acres,  but  by  exterior  boundary,  we  may  say. 
It  cannot  be  that  if  a  patent  calls  for  five  thousand  acres, 
but  its  boundaries  include  six  thousand,  any  of  it  is  for- 
feited. It  is  the  tract  entered,  not  acres.  Does  the  paten- 
tee know  of  the  excess?  The  State  has  certified  it  to  be 
five  thousand  acres.  Whose  tract  would  be  safe?  Old 
grants  have  often  been  found  to  contain  excess.  Then, 
what  particular  part  is  forfeited?  What  right  has  the 
State  to  elect  to  take  the  excess  out  of  that  part  in  Clay? 
Assessment  of  wrong  number  of  acres  does  not  render  it 
bad.     Desty,  Tax'n,  567.     There  is  no  forfeiture. 

The  question  is  raised  that  these  forfeiture  laws  are  un- 
constitutional, because  in  conflict  with  amendment  14  to 
the  Constitution  of  the  United  States.  We  hold  them  val- 
id, for  reasons  stated  in  Slate  v.  Sponaugle^  45  W.  Va.  415, 
(32  S.  E.  283).     We  affirm  the  decree. 

Aprmed. 
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West  Virginia  Building  Co.  v.  Saucer. 

Submitted  Sept.  18, 1898— Decided  Dec.  3, 1898. 

1.  Mbchanic'S  Lien — Performance  of  Contract, 

If  a  builder  has  completed  his  work  according  to  contract  in 
all 'material,  substantial  features,  his  mechanic's  lien  is  nojt  lost 
merely  because  there  are  minor,  unsubstantial,  unimportant 
omissions  or  defects,  (p.  485). 

2.  Equity — Issue  Out  of  Chancery — Decree  Reversed, 

The  direction  of  an  issue  out  of  chancery  is  a  matter  of  sound 
discretion.  The  mere  omission  to  do  so  would  not  reverse  a 
decree  unless  it  was  asked  for.   (p.  487). 

Appeal  from  Circuit  Court,  Grant  County. 

Bill  by  the  West  Virg'inia  Building  Company  against 
Thomas  J.  Saucer.  Decree  for  plaintifif,  and  defendant 
appeals. 

Affirmed, 

J.  M.  McMuLLAN,  for  appellant. 

F.  M.  Reynolds  and  L.  J.  F.  Forman,  for  appellee. 

Brannon,  President  : 

The  West  Virginia  Building-  Company  brought  a  chanc- 
ery suit  in  the  circuit  court  of  Grant  County  against 
Thomas  J.  Saucer,  to  enforce  a  mechanic's  lien  for  the 
construction  of  a  building  in  the  town  of  Bayard,  under 
written  contract  with  Saucer,  which  resulted  in  a  decree 
in  favor  of  the  company  to"  sell  the  property,  and  Saucer 
appeals. 
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It  is  claimed  for  Saucer  that  the  bill  was  improperly 
held  to  be  g-ood  on  demurrer.  It  is  claimed  that  the  bill 
does  not  sufficiently  set  out  the  contract,  whether  verbal  or 
written,  and  its  terms  and  stipulations  and  conditions. 
It  is  true  that  it  is  always  best  to  set  out  a  contract  with 
definiteness  and  particularity,  so  far  as  its  stipulations  are 
pertinent  to  the  matter  to  be  litig-ated,  but  other  matters, 
thoug-h  in  the  contract  need  not  be  specified.  A  bill  to  en- 
force a  mechanic's  lien  does  not  require  very  g-reat  particu- 
larity* because  the  account  filed  with  the  clerk,  claiming- 
the  lien  itself  has  great  effect.  This  bill  alleges  that  Saucer 
contracted  with  the  plaintiff  to  erect  on  certain  lots  a  larg-e 
building,  and  to  furnish  certain  material  for  same  in  the 
construction  thereof,  and  that,  in  pursuance  of  and  under 
said  contract,  plaintiff  erected  the  building,  and  furnished 
material  therefor;  that  it  was  under  contract  between  the 
parties,  and  that  the  contract  price  for  labor  and  material 
used  and  furnished  therein  all  amounted  to  the  sum  of 
four  thousand  eight  hundred  and  thirty-seven  dollars  and 
seventeen  cents  ;  that  after  allowing  all  credits  to  which 
Saucer  was  entitled,  there  was  due  from  him  one  thousand 
four  hundred  and  eighty-three  dollars  and  sixty-seven 
cents ;  that  plainliff,  on  the  2d  of  February,  1896,  ceased 
to  labor  on  and  furnish  material  for  the  building;  and 
the  bill  says  that  the  work  was  done  and  material  furnish- 
ed and  building  erected  under  a  contract  taken  the day 

of  I895,  not  saying  whether  written  or  oral.  The  account, 
claiming  the  lien  filed  in  the  clerk's  office  under  the  stat- 
ute, was  exhibited  with  the  bill.  Surely,  this  bill  charged 
all  that  seems  essential — the  contract,  the  work  done  un- 
der it,  the  amount  thereof,  the  date  when  finished, and  the 
filing  of  the  account.  It  is  immaterial  whether  a  contract 
be  written  or  oral,  to  create  a  mechanic's  lien.  The  ac- 
count gives  definite  specifications  of  work,  labor,  and  ma- 
terial. 

It  is  claimed  for  Saucer  that,  when  the  mechanic's  lien 
account  was  filed  in  the  clerk's  office,  the  work  had  not 
been  fully  completed,  and  therefore  the  account  could  not 
be  filed,  and  created  no  lien.  This  objection  goes  to  the 
very  root  of  the  plaintiff's  demand.  The  compensation  to 
be  paid  the  contractor  was  payable  in  installments  as  the 
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work  progressed,  and  it  does  seem  to  me  that  the  builder 
may  before  the  completion  of  the  work,  file  his  lien,  Our 
statute  gives  him  a  lien  over  other  liens  arising  subsequent 
to  the  time  "when  such  labor  shall  have  been  performed 
or  material  furnished;"  that  is,  as  to  subsequent  cred- 
itors, and  surely  so  as  to  the  owner.  I  think  that  this  lien 
starts  from  the  first  moment  when  the  work  or  delivery 
of  material  commences,  even  as  to  such  creditors,  and  cer- 
tainly as  to  the  owner.  Phil.  Mech.  Liens,  s.  216 ;  Oriental 
Hotel  Co.  v.  Griffith^  53  Am.  St.  Rep.  790.  See  opinion  in 
C.  Zr.  &  M.  Co.  V.  Buckmeyer^  18  W.  Va.,  590.  Suppose  the 
builder  files  his  lien  after  the  lien  starts,  and  afterwards 
completes  the  work;  shall  his  lien  be  overthrown  because 
his  account  is  filed  before  completion?  I  would  think  not. 
I  know  that  the  Code  does  say  that  the  lien  shall  be  dis- 
charged unless  the  builder  shall,  "within  sixty  days  after 
he  ceases  to  labor  on,  or  furnish  material  or  machinery, 
file  his  lien  account."  But  as  said  in  Luter  v.  Cobb^  1  Cold. 
528:  *'The  limitation  is  intended  for  the  benefit  of  cred- 
itors of  the  owners  and  purchasers,  to  protect  them  from 
fraud  and  injury  by  the  operation  of  this  secret  lien."  It 
g-ave  that  time  to  the  mechanic  to  continue  his  lien — that 
is,  his  last  point — but  that  does  not  say  that  he  need  wait 
until  then  if  his  lien  is  once  commenced.  He  need  not  file 
his  lien  before  that  time.  He  may  go  on  to  work,  and  he 
has  his  lien  from  its  commencement  or  when  he  began  fur- 
nishing material,  and  the  statute  gives  him  a  lien  over  any 
creditors  whose  liens  arise  after  his  lien  commences,  with- 
out anv  recordation,  because  the  law  ^ives  notice  to  the 
world  that  the  mechanic's  lien  attached  to  the  building, 
which  lien  he  may  enforce  by  filing  within  sixty  day  after 
completion.  While  the  work  is  going  on,  no  notice  is 
necessary ;  the  work  itself  is  that.  But  if  the  mechanic, 
after  completion,  waits  longer  than  sixty  days,  his  lien  is 
gone;  certainly,  as  to  creditors.  Bank  v.  Dashielly  25, 
Grat.  625. 

As  installments  in  this  case  were  due  before  the  com- 
pletion, I  would  think  a  lien  filed  before  completion  would 
be  good.  My  idea  is  that  a  lien,  though  not  necessary  if 
filed  at  once  after  it  commences,  is  good  for  the  whole  con- 
contract   price   when    completed,  and   even  if  the    work 
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be  not  completed,  yet,  if  the  party  would  be  by  law 
allowed  to  recover  for  what  work  he  did  or  what  mate- 
rial he  furnished  in  an  action  of  assumpsit  upon  a  quantum 
meruit  or  quantu^n  valebant^  his  lien  would  be  g-ood  in 
equity  for  the  same.  But  in  this  case  it  is  not  necessary  to 
g"0  so  far,  as  this  decision  does  not  require  it.  The  work 
was  substantially  completed  before  the  account  was  filed. 
The  defendant  had  made  certain  payments.  He  had  tak- 
en possession  of  the  house,  and  there  remained  to  be  done 
upon  it  very  inconsiderable  work,  compared  with  the  total. 
It  certainly  is  true  in  law  if  there  be  a  substantially  com- 
pleted, thoug-h  not  perfectly  completed,  contract,  the  claim 
may  be  filed,  and  the  defendant  may  recoup  or  abate  from 
the  contract  the  value  of  the  failure.  He  can  claim  dam- 
ages for  aoncompletion.  He  has  no  right  to  forfeit  all  that 
the  builder  has  done.  If  in  an  action  at  common  law  the 
builder  would  be  allowed  to  recover  any  sum  after  the  abate- 
ment to  the  owner  of  his  damages,  for  the  noncompletion 
of  the  contract,  then  in  a  suit  in  equity  he  would  likewise 
recover.  Justice  is  thus  done  to  both  parties.  If  the  de- 
ficiencies are  unimportant,  and  may  be  easily  made  up,  the 
lien  IS  still  good.  Glacius  v.  Black,,  50  N.  Y.  145;  Hay- 
ward  V.  Leonard,,  7  Pick.  181;  Stewart  v.  McQuaidc^  48  Pa. 
St.,  191;.  But,  in  this  case.  Saucer  accepted  the  building, 
took  possession  of  it,  rented  it  out ;  and  surely,  under 
such  circumstances,  he  must  pay  what  the  material  and 
work  are  worth — in  other  words,  the  contract  price,  with 
such  abatement  as  the  shortcomings  of  the  contractor 
called  for.  Bell  v.  Teague,  85  Ala.  211,  (3  South.  861); 
Vanderbilt  v.  h'on  Works,,  25  Wend.  665.  It  is  very  clear 
that  any  recoupment  or  abatement  to  which  the  owner  is 
entitled  can  be  allowed  in  chancery,  in  a  suit  by  the 
mechanic  or  builder  on  his  lien.  Phil.  Mech.  Liens,  s.  140. 
When  the  contract  is  entire,  and  the  building  substantial- 
ly finished,  and  it  is  treated  by  all  parties  as  completed, 
though  some  unimportant  parts  be  not  completed,  if 
the  time  limited  by  the  statute  is  suffered  to  elapse  before 
these  unimportant  things  are  done,  more  especially  if  in- 
tervening rights  in  favor  of  a  third  party  have  attached,  the 
lien  cannot  he  successfully  asserted.  Luter  v.  Cobby  1 
Cold.  526,     That  treats  the  unimportant  deficiencies  as 
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inadequate  to  keep  up  the  rig^ht  to  file  the  lien ;  that  is,  the 
date  for  filing  does  not  run  on  till  their  completion.  Con- 
versely, it  is  true  that  those  unimportant  deficiencies  did 
not  prevent  the  builder  from  filing-  his  lien,  and  recovering 
what  was  due  him  on  it,  less  abatement  for  such  deficien- 
cies. 

The  claim  is  urg-ed  that  the  sum  allowed  Saucer  for 
abatement  is  too  small.  It  was  onehundred  and  fifty-three 
dollars  and  twenty-one  cents-  The  evidence  shows  that 
the  items  of  work  to  fully  complete  the  building*  were  not 
important,  but  I  have  this  to  say  under  this  head  :  that  the 
recoupment  depended  upon  a  larg-e  number  of  witnesses, 
larg-ely  on  their  mere  opinion,  and  this  evidence  conflicted, 
especially  as  to  what  allowances  should  be  made  for  abate- 
ment. There  was  a  g-reat  mass  of  evidence  taken  on  this, 
and  the  allowance  is  based  on  mere  estimates,  and  it  cannot 
be  expected  that  upon  this  mere  question  of  fact,  standing* 
on  conflicting  evidenceand  inferences  and  deductionsthere- 
from,  this  Court  should  reverse  the  finding  of  the  circuit 
court.  I  think  it  substantially  right.  Hall  v.  Hall^  30  W. 
Va.  780,  (5  S.  E.  260);  Richardson  v.  Ralpksnyder,  40  W. 
Va,  13,  (20  S.  E.  854);  Dorr  v.  Dewing,  36  W.  Va.  466,  ,15 
S.  E.  93). 

It  is  claimed  that  the  court  should  have  directed  an  is- 
sue out  of  chancery  to  pass  upon  the  question  of  what  al- 
lowances for  abatement  should  have  been  made.  It  is  very 
difficult  to  reverse  a  decree  for  failure  of  the  court  to 
direct  an  issue,  because  a  large  discretion  is  given  the 
court  therein,  and  the  rule  when  it  should  and  should  not 
do  so  cannot  be  well  defined.  Our  Code  (chapter  131,  sec- 
tion 4)  says  that  the  court,  when  **there  is  such  confliction 
in  the  evidence  as  in  the  opinion  of  such  court  to  render  it 
proper,  may  direct  an  issue."  It  prohibits  it  in  any  other 
case.  This  tells  itself  of  a  large  discretion.  Powell  v. 
Batson,  4  W.  Va.  610,  holds  that  the  proper  criterion  by 
which  to  test  the  propriety  of  such  an  issue  is  that,  where 
in  a  given  case,  the  decree  rendered  is  sustained  with  rea- 
sonable certainty  by  the  facts  and  circumstances,  there 
would  be  no  error  in  refusing  to  direct  an  issue  to  try  any 
matterial  matters  put  up  in  issue  therein.  The  evidence 
was  conflicting.     It  was  not  so  particularly  as  to  any  par- 
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ticular  fact  in  issue,  but  on  this  mere  estimate  of  the  val- 
ue of  deficiency ;  and  the  evidence  does,  with  reasonable 
certainty,  sustain  the  court's  finding,  as  much  so  as  in  such 
a  case  could  be  expected.  A  court  can  and  should  itself 
decide  matters  of  fact,  and  even  state  an  account,  and  save 
the  cost  and  time  of  a  protracted  jury  trial,  if  it  have  such 
data  and  evidence  to  enable  it  to  do  so  properly.  Darbyv. 
Gilligan,  43  W.  Va.  755,  (28  S.  E.  737);  Bart  Ch.  Prac. 
848. 

A  further  consideration  in  this  case  is  that  no  issue  was 
asked.  I  am  impressed  with  the  opinion  that  when  a  court 
has  used  its  discretion,  and  g'one  on  without  an  issue,  it  can- 
not be  reversed  for  pmission  to  direct  one,  unless  it  be  ask- 
ed. This  is  sustained  by  Dorr  v.  Dewing^  36  W.  Va.  466, 
(15  S.  E.  93),  holding*  that,  if  a  cause  has  been  heard  with- 
out order  of  reference  asked  or  suggested,  a  party  cannot, 
for  the  first  time  in  an  appellate  court,  assign  the  failure 
to  direct  a  reference,  unless  it  appear  that  manifest  in- 
justice has  been  done  him  thereby.  I  should  think  it 
would  be  much  more  so  in  the  case  of  failure  to  direct 
an  issue  than  as  to  the  failure  to  direct  a  reference  to  com- 
missioner. Judge  Snyder  says,  in  McKinscy  v.  Squires^  32 
W.  Va.  43,  (9  S.  E.  55),  that  the  party  should  ask  an  issue 
if  he  wants  it. 

Complaint  is  made  that  there  was  no  reference  to  acorn 
missioner.  I  have  already,  by  reference  to  the  case  of 
Darby  v.  GilUgcw^  answered  this  objection.  There  was 
no  com  plicated  account  to  be  made  before  a  commissioner; 
no  ascertainment  of  liens  and  priorities.  When  the  court, 
having  the  contract  price  before  it  for  the  building,  made 
up  the  sum  which  the  defendant  should  be  allowed  for 
recompense,  the  matter  of  the  account  was  ended.  Why 
could  not  a  jud^e  do  this,  as  well  a  commissioner? 

As  to  the  complaint  that  the  lien  under  the  deed  of  trust 
in  favor  of  the  National  Building  and  Loan  Company  was 
not  ascertained  and  decreed.  That  company  and  its  trus- 
tee were  before  the  court.  The  decree  gave  the  building 
company  a  first  lien,  and  fixed  its  amount ;  and  then  de- 
clared that  the  next  lien  was  that  of  the  National  Building 
and  Loan  Company  under  its  deed  of  trust,  but  did  not  fix 
its    amount.       Note    the  company    and    its   trustee    are 
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not  complaining-  of  this  ;  only  Saucer  is.  It  is  strangle  that 
be  should  complain  of  the  failure  of  the  court  to  declare 
that  his  property  should  be  sold  unless  that  lien,  too,  were 
paid.  The  decree  is  favorable  to  him  in  this  respect,  in 
not  making  him  pay  that  deed  of  trust  debt  at  once.  More- 
over, it  was  a  subordinate  lien.  Moreover,  it  v^^as  a  lien 
payable  by  monthly  payments,  as  building  loans  usually 
are,  and  it  would  have  been  improper  to  decree  its  pay- 
ment long-  before  maturity.  Of  this,  had  it  been  done, 
Saucer  could  have  complained;  and,  as  to  the  amount  of  it, 
it  could  not  have  been  fixed.  It  was  not  yet  due.  He 
certainly  knew  its  amount.  It  was  not  necessary  that 
the  sale  should  raise  an  amount  to  cover  it.  He  had  the 
right  to  goon,  and  pay  it  in  monthly  payments. 

Complaint  is  made  that  the  property  was  not  rented,  in- 
stead of  sold.  Now,  the  mechanic's  lien  statute  com- 
mands  a  sale,  and  does  not  require  the  mechanic  to  wait 
five  years  for  his  money.  He  is  entitled,  by  the  very  let- 
ter of  the  statute,  to  a  sale.  The  statute,  in  the  case  of 
judgment  liens,  says  that,  if  five  years'  rental  will  pay 
them,  no  sale  shall  be  made,  but  this  case  is  governed  by 
the  mechanic's  lien  statute.     We  affirm  the  decree. 

Affirmed, 
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CHARLESTON. 
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(Dent,  Judge,  dissenting). 
Submitted  June  18,  1898— Decided  December  7,  1898. 


1.  Mechanic's  Lirn — Negotiable  Azotes, 

Where  a  material  man,  workman,  laborer,  mechanic,  or  other 
person,  performs  any  labor  or  furnishes  any  material  or  machin- 
ery for  constructing-  any  house,  mill,  manufactory, or  other  build- 
ing- or  structure,  by  virtue  of  a  contract  with  the  owner  or  his 
authorized  agent,  he  shall  have  a  lien,  to  secure  the  payment  of 
the  same,  upon  such  house  or  structure,  and  ujwn  the  interest  of 
the  owner  of  the  lot  of  land  on  which  the  same  may  stand ;  and 
such  lien  will  not  be  aflFected  by  the  party  claiming  the  same  ac- 
cepting negotiable  notes  for  the  amount  of  his  account,  which 
notes  are  not  made  payable  after  the  time  fixed  for  bringing-  a 
suit  to  enforce  the  mechanic's  lien.     (p.  496). 

2.  Receipt — Evidence  of  Payment — Oral  Evidence. 

A  receipt,  so  far  as  it  is  a  mere  admission,  is  not  conclusive  evi- 
dence of  the  payment  therein  acknowledged,  but  the  party  signing 
it  may  invalidate  it  by  oral  evidence  of  fraud  or  mistake  ;  for  the 
document  amounts  only  to  prima  facie  proof,  and  is  capable  of 
being  explained,    (p.  497). 

3.  Notes — Payment  of  Debt. 

A  note  will  not  be  regarded  as  an  absolute  extinguishment  or 
payment  of  a  precedent  note  or  pre-existing  debt,  unless  it  be  so 
expressly  ag-reed,  whether  the  note  received  was  that  of  one 
bound  or  a  stranger,     (p.  498). 

4.  Mechanic's  Lien — Notes — Acceptance  of  Notes — Surrender   of 
Notes. 

The  acceptance  of  the  note  of  a  debtor,  payable  after  the  time 
granted  by  the  statute  for  filing  a  mechanic's  lien,  and  maturini;" 
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before  the  expiration  of  the  time  limited  for  bringing  suit,  will 
not  bar  a  suit  and  recovery  upon  the  lien,  if  the  notes  are  pro- 
duced to  be  surrendered  at  the  trial,     (p.  499). 

5.     Mechanic's  Lien — Deed  of  Trust — Priority  of  Lien, 

Where  work  has  been  commenced  and  material  furnished  un- 
der a  contract,  for  constructing  buildings,  with  the  owner  of  the 
land  on  whicli  buildings  are  to  be  erected,  the  mechanic's  lien 
attaches  from  the  time  the  performance  of  the  work  and  furnish- 
ing materials  begin,  and  such  mechanic's  lien  is  entitled  to 
priority  over  a  deed  of  trust  subsequently  executed  on  the  same 
property,     (p.  501). 

Appeal  from  Circuit  Court,  Berkeley  County. 

Bill  by  the  Improvement  Loan  and  Building-  Association 
and  H.  T.  Cushwa  &  Bro.,  against  the  Auburn  Wagon 
Company  for  the  administration  of  defendant's  assets  as 
an  insolvent.  From  a  decree  postponing  the  claim  of 
Cushwa  &  Bro.  under  the  mechanic's  lien  to  a  trust  deed, 
they  apreal 

Reversed. 

Faulknicr  &  Walker,  for  appellants. 

W.  H.  Tkaveks,  M.  T.  Ingles,  A.  C.  Nadenbousch,  and 
U.  S.  G.  PrrziCR,  for  appellees. 

English,  Judge  : 

On  the  10th  day  of  February,  1897,  the  Improvement, 
Loan  and  Building  Association  of  Martinsburg-,  a  corpora- 
tion under  the  laws  of  the  State  of  West  Virginia,  A.  C. 
Nadenbousch,  trustee,  and  Harvey  T.  Cushwa  and  Harry 
S.  Cushwa,  partners  trading  under  the  firm  name  of  H. 
T.  Cushwa  &  Bro.,  appeared  in  open  court  in  the  circuit 
court  of  Berkeley  County,  and  filed  their  bill  in  chancery 
against  the  Auburn  Wagon  Company,  a  corporation,  U.  S. 
G.  Pitzer,  trustee,  and  others,  in  which,  among  other 
things,  they  alleged  that  on  February,  18,1896,  the  defend- 
ant the  Auburn  Wagon  Company,  a  corporation  under  the 
laws  of  Pennsylvania,  and  a  citizen  of  said  state,  was  the 
owner  in  fee  of  a  lot  of  ground  in  the  town  of  Martins- 
burg, Berkeley  County,  W.  Va.,  containing  two  acres, 
three  rocds,  and  ten  poles,  and  on  that  date  executed  a 
deed  of    trust  to  said    Nadenbousch,  trustee,  on  said  lot, 
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together  with  all  improvements  then  on  same,  or  thereaf- 
ter to  be  put  thereon,  etc.,  a  copy  of  which  trust  deed  was 
exhibited  with   said   bill,  from  which  it  appears  that  said 
deed  was  made  for  the  purpose  of  securing  the  payment 
of  an  indebtedness  of  forty  thousand  dollars  with  interest, 
to  said  Improvement,  Loan  and  Building- Association,  owed 
by  said  Auburn   Wag-on  Company,  which   was  payable  in 
installments  as  therein  set  forth,  and  upon  terms  and  con- 
ditions therein  set  forth.     On  February  13,  1897,  said 
building-  and  loan  association  g-ave  notice  to  said  Naden- 
bousch,  trustee,  to  proceed  to  execute  said  deed  of  trust 
by  selling  the  property  thereby  conveyed  in  the  terms  re 
quired  by  said  deed.    It  was  further,  alleged  that  on  Octo- 
ber 13,  18%,  said  firm  of  H.  T.  Cushwa  &  Bro..  filed  their 
mechanic's  lien   in  the  oflSce  of  the  clerk  of  the  county 
court  of  Berkeley,  wherein  the  real  estate  owned  by  said 
Auburn  Wagon  Company,  above  described,  is  situated  ; 
that  is  to  say,  they  filed  a  just  and  true  account  of  the 
amount  due  them,  after  allowing  all  credits,  together  with 
a  description  of  the  property  owned  by  said  wagon   com- 
pany, and  intended  to   be  covered   by  the  lien  claimed  by 
said  H.  T.  Cushwa  &  Bro.,  sufficiently  accurate  for  identi- 
cation,  duly  sworn  to  by  said  Harry  S.  Cushwa,  an  office 
copy  of  which   was  exhibited  with  plaintiffs'  bill,  as  Ex- 
hibit B.     The  bill  also  alleged  that  there  was  due  to  said 
H.   T.   Cushwa  &  Bro.  on  account  of  said  lien  the  sum  of 
three  thousand  eight  hundred  and  eighty-eight  dollars  and 
forty  cents,  with  interest ;  that  the  same  was  for  work 
and  labor  performed  and  materials  furnished  in  construct- 
ing the   buildings  of  the  plant  of  the  said  Auburn  Wagon 
Company  on  lot  aforesaid ;  that  said  work  was  performed 
and  materials  furnished  partly  under  a  contract  in  writing 
made   by  said  Cushwa  &  Bro.  with  said  wagon  company; 
that  said  work  and  labor  were  performed  and  said    mate- 
rials furnished  between  the  24th  of  February,  1896  and  1st 
of  September,  same  year;  and  that  no  part  of  the  amount 
due  them  as  shown  by  said  Exhibit  B  has  been  paid,  but 
the  same  is  wholly  due,  with  interest  thereon.    It  was  fur- 
ther alleged  that  on  December  3,  1896,  the  Auburn  Wagon 
Company   executed  a  deed   to  U.  S.  G.  Pitzer,  trustee  for 
the  Morrison  &  Westfall  Company  of  said  real  estate,  with 
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other  property  therein  described,  to  secure  to  said  Mor- 
rison &  Westfall  Company  the  payment  of  certain  drafts, 
notes  and  indebtedness,  a  copy  of  which  trust  deed  was 
also  exhibited  as  part  of  the  bill.  The  plaintiffs  in  their 
bill  also  described  several  judgments  which  had  been  ob- 
tained by  other  parties,  who  were  made  defendants, 
against  said  Auburn  Wagon  Company,  before  a  justice  of 
the  peace  of  Berkeley  County.  Plaintiffs  also  alleged  that 
said  wagon  company  was  wholly  insolvent ;  that  its  liabili- 
ties exceeded  one  hundred  thousand  dollars;  that  the  as- 
sets consisted  almost  exclusively  of  the  real  estate  above 
mentioned,  with  the  improvements  thereon,  and  machines 
and  tools  used  in  the  business  of  manufacturing  wagons, 
the  total  value  of  which  was  not  more  than  enough,  if  pro- 
perly administered,  to  pay  the  indebtedness  due  plaintiff, 
said  Improvement,  Loan  and  Building  Association ;  that 
said  wagon  company  has  in  process  of  manufacture,  and 
almost  ready  for  shipment,  a  large  number  of  wagons,  to- 
wit:  eight  hundred,  but  which  cannot  be  completed  and 
placed  on  the  market,  for  want  of  additional  material  to 
complete  the  same,  which,  owing  to  its  crippled  financial 
condition,  it  was  unable  to  secure  ;  and  the  plaintiffs  prayed 
the  appointment  of  a  receiver  to  take  charge  of  the  proper- 
ty and  business  of  said  company,  and  operate  the  same, 
until  such  time  as  a  sale  can  be  properly  made  thereof,  or 
until  the  court  should  otherwise  order;  that  the  creditors 
of  the  company  might  be  convened  by  a  reference  of  the 
cause  to  a  commissioner,  and  that  the  repective  amounts 
and  priorities  of  their  liens  and  debts  might  be  ascertain- 
ed, and  the  assets  of  the  company  properly  distributed 
among  them.  The  defendant  wagon  company  answered 
the  plaintiffs'  bill,  admitting  the  execution  of  the  deed  of 
trust  to  A.  C.  Nadenbousch,  trustee,  mentioned  in  the  bill, 
and  alleged  that  previous  to  the  making  of  said  conveyance 
the  building  and  loan  association  had  entered  into  a  con-  . 
tract  with  it,  bearing  date  December  10,  1895,  which  was 
not  sealed  and  delivered  until  the  28th  dayof  January,  1896, 
but  possession  of  the  property  to  said  wagon  company  had 
been  delivered  some  time  prior  to  January  13, 1896,  where- 
by said  building  and  loan  association  agreed  to  loan  said 
company  forty  thousand  dollars,  to  be  paid  att  he  time  and 
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in  the  manner  therein  set  forth,  and  the  said  wag-on  com- 
pany, amongf  other  things,  thereby  ag-reed  that  it  would 
make  and  acknowledge  for  record  a  proper  deed  of  trust 
upon  said  lot  of  ground,  and  upon  all  its  buildings,  plant, 
and  machinery,  to  secure  the  party  of  the  first  part  the 
loan  aforesaid,  and  the  performance  of,  all  and  singular, 
the  covenants  and  agreements  therein  contained,  and  keep 
said  property  insured  in  some  solvent  company,  which 
agreement  was  signed  by  H.  T.  Cushwa,  president  of  the 
Improvement,  Loan  and  Building  Association,  and  F.  C. 
Ward,  president  of  the  Auburn  Wagon  Company,  acknowl- 
edged by  H.  T.  Cushwa,  president,  on  January  17,  1896, 
and  by  F,  C.  Ward,  president,  on  January  28,  1896,  and 
was  admitted  to  record  on  March  13, 1896.  The  wagon  com- 
pany further  answering,  said  that  it  had  a  contract  with  H. 
T.  Cushwa  &Bro.  by  which  certain  buildings  were  erected 
and  materials  therefor  furnished  by  said  Cushwa  &  Bro., 
and  that  on  August  15,  1896,  it  had  a  settlement,  through 
its  president,  F.  C.  Ward,  with  said  Cushwa  &  Bro.,  and 
then  gave  to  them  three  negotiable  promissory  notes  of 
the  said  wagon  company,  each  for  the  sum  of  one  thousand 
one  hundred  and  sixty  dollars  and  thirty-one  cents,  mak- 
ing the  aggregate,  three  thousand  four  hundred  and 
eighty  dollars  and  ninety-three  cents,  which  notes  were 
given  by  respondent  as  payment  and  satisfaction,  and  re- 
ceived by  H.  T.  Cushwa  &  Bro.  in  payment  in  full,  of  the 
balance  owing  to  said  firm  under  that  contract,  and  the 
extra  work  done  for  it  by  them,  except  a  small  part  there- 
of, to-wit :  the  execution  of  what  was  called  the  "Mailing 
Office,"  which  was  to  cost  four  hundred  and  seven  dollars 
and  forty-seven  cents,  taking  said  Cushwa  iV  Bro.'s  receipt 
therefor,  which  was  filed  as  an  exhibit  in  the  cause.  The 
respondent  also  denied  that  said  Cushwa  &  Bro.  on  Octo- 
ber 13,  1896,  filed  their  mechanic's  lien  in  the  office  of  the 
clerk  of  the  county  court  of  said  county  (that  is  to  say,  a 
just  and  true  account  of  the  amount  due  them  after  allow- 
ing all  credits),  but  on  the  contrarjs  it  is  alleged  that  the 
account  filed  by  them  was  a  false  one,  in  which  payment 
of  said  three  thousand  four  hundred  and  eighty  dollars 
and  ninety-three  conts  as  aforesaid  was  entirely  omitted  ; 
and  respondent  denied  that  said  Cushwa  &  Bro.  had  any 
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mechanic's  lien  whatever  on  respondent's  property,  and 
claimed  that  said  false  and  fraudulent  account  filed  by 
them  failed  to  preserve  a  lien  for  any  sum  whatever.  On 
February  16,  1897,  a  receiver  was  appointed  of  all  the 
property  of  said  wag-on  company,  to  take  immediate  pos- 
session of  said  property,  and  hold  the  same,  as  an  officer 
of  the  court,  under  its  orders  and  directions.  On  March 
6, 1897,  the  cause  was  referred  to  a  commissioner  in  chan- 
cery, with  instructions  to  ascertain  and  report  the  debts 
owed  by  said  wagon  company,  their  respective  amounts 
and  priorities,  and  if,  in  so  doing,  he  should  find  that  the 
deed  of  trust  by  said  wagon  company  to  U.  S.  G.  Pitzer, 
trustee,  dated  December  3,  IS96,  was  made  at  such  time  as 
said  wagon  company  was  insolvent,  then,  in  ascertaining 
such  priorities,  he  should  treat  such  deed  as  void  as  to  the 
preference  therein  given,  and  as  a  general  assignment  for 
the  benefit  of  all  the  creditors  of  said  wagon  company 
who  should  assert  their  claims  in  the  manner  prescribed 
by  statute  in  existence  at  the  time,  ratably;  also,  to  report 
the  real  estate  and  personal  property  owned  by  said  wagon 
company,  and  what  has  been  acquired,  if  anything,  by  said 
company,  since  the  making  of  the  deed  of  December  3, 
1896,  to  Pitzer,  trustee.  On  September  13,  1897,  the  com- 
missioner filed  his  report,  ascertaining  the  debt  due  H.  T. 
Cushwa&  Bro.,  evidenced  by  a  mechanic's  lien,  amounting 
to  four  thousand  one  hundred  and  two  dollars  aud  ninety- 
one  cents,  principal  and  interest,  as  of  September  14,  1897, 
to  be  the  first  lien  upon  the  real  estate  owned  by  the  Au- 
burn Wagon  Company;  a  debt  due  the  Loan  and  Building 
Association,  evidenced  by  a  deed  of  trust  executed  to  A. 
C.  Nadenbousch,  trustee,  amounting  to  thirty-seven  thou- 
sand, four  hundred  and  ninety-seven  dollars,  principal  and 
interest,  as  of  September  14,  1897,  to  be  the  second  lien 
upon  said  real  estate;  a  debt  due  the  employes  of  said  wag- 
on company  for  labor  performed,  amounting,  principal  and 
interest,  as  of  September  14,  1897,  to  one  thousand  three 
hundred  and  sixty-one  dollars  and  sixteen  cents,  to  be  the 
first  lien  upon  the  personal  assets  of  said  wagon  company; 
and  all  debts  proven,  as  due  the  general  creditors  of 
said  wagon  company,  amounting,  principal  and  interest, 
of  September  14,  1897,  to  one  hundred  and  thirteen  thou- 
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sand  nine  hundred  and  twenty-four  dollars  and  ninety- 
seven  cents,  to  be  a  second  lien  on  said  personal  assets; 
and  that  the  personal  property  of  said  wagon  company, 
when  it  went  into  liquidation,  was  sold  by  the  receiver  for 
six  thousand  two  hundred  and  fifty  dollars,  which  was 
then  in  the  hands  of  the  receiver,  subject  to  the  order  of 
the  court. 

The  Auburn  Wagon  Company  excepted  to  the  commis- 
sioner's report  so  far  as  it  audited  as  a  first  lien  on  its 
property  the  claim  of  said  Cushwa  &  Bro.  for  the  sum  of 
four  thousand  one  hundred  and  two  dollars  and  ninety- 
one  cents:  (1)  Because  the  testimony  shows  that  said  wag- 
on company  on  the  15th  of  August,  18%,  made  a  settlement 
with  said  Cushwa  &  Bro.,  in  which  it  gave  to  them  its  three 
negotiable  notes  each  for  the  sum  of  one  thousand  one 
hundred  and  sixty  dollars  and  thirty-one  cents  (in  all, 
three  thousand  four  hundred  and  eighty  dollars  and  nine- 
ty-three cents),  which  were  accepted  by  said  firm  in  full 
payment  of  said  claim,  and  full  discharge  of  the  contract 
under  which  the  said  claim  arose,  except  as  to  the  mailing 
office  mentioned  in  said  agreement,  to  be  supplied  by  the 
said  claimant  for  the  sum  of  four  hundred  and  seven  dol- 
lars and  forty-seven  cents.  (2)  Because  the  pleadings  and 
testimony  show  that,  prior  to  the  time  the  said  claimant 
furnished  any  work  or  materials  for  the  improvements 
upon  which  the  said  mechanic's  lien  set  up  is  founded,  the 
said  claimants  had  notice  of  a  contract  in  writing  of  the 
wagon  company  with  the  loan  and  building  association 
whereby  the  said  association  agreed  to  advance  the  sum  of 
money  mentioned  in  the  bill,  in  the  manner  therein  stated, 
and  which  are  audited  as  a  second  lien  on  said  wagon  com- 
pany's property,  and  also  the  agreement  evidenced  by  the 
said  contract  to  secure  the  payment  of  the  said  sums  of 
money  in  the  manner  set  out  in  said  bill,  and  audited  as 
aforesaid,  by  deed  of  trust  on  said  property,  which  should 
be  a  first  lien  thereon.  Depositions  were  taken  and  filed, 
and  a  decree  was  rendered  on  the  9th  of  November,  1897, 
sustaining  the  exception  of  said  wagon  company  to  said 
commissioner's  report,  so  far  as  it  held  the  mechanic's 
lien  claimed  by  H.  T.  Cushwa  &  Bro..  amounting  to  four 
thousand  one  hundred  and  two  dollars    and   ninety-one 
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cents,  to  be  the  first  lien  against  said  real  estate,  and  hold- 
ing* that  it  should  have  been  audited  as  a  general  debt  of 
the  Auburn  Wagon  Company,  but  overruling  said  second 
exception,  from  which  decree  H.  T.  Cushwa  &  Bro.  ob- 
tained this  appeal. 

Counsel  for  the  appellees  claim  that  the  appellants  ac- 
quired no  mechanic's  lien,  for  the  reason  that  during  the 
progress  of  the  work  payments  were  made  on  account  of 
said  wagon  company  to  H.  T.  Cushwa  &  Bro.  by  the  loan 
and  building  association,  through  H.  T.  Cushwa,  its  presi- 
dent, by  his  checks  as  such,  and  on  the  completion  of  the 
contract  a  settlement  was  made  between  said  wagon  com- 
pany and  appellants,  and  an  ascertained  balance  of  three 
thousand  four  hundred  and  eighty  dollars  and  ninety- 
three  cents  was  settled '4n  full  for  contract  and  extras,  ex- 
cept mailing  oflSce,"  by  the  acceptance  of  three  negotiable 
notes,  each  for  one  thousand  one  hundred  and  sixty  dol- 
lars and  thirty-one  cents,  executed  on  the  iSth  of  August, 
1896,  by  the  Auburn  Wagon  Company,  payable  to  H.  T. 
Cushwa  &  Bro.,  four,  five,  and  six  months,  respectively, 
from  their  date.  Now,  while  it  is  true  said  notes  were  exe- 
cuted as  above  stated,  and  a  receipt  given  on  the  same  day 
in  the  following  words:  "Received  of  Auburn  Wagon 
Company,  Martiusburg,  W.  Va., three  thousand  four  hun- 
dred and  eighty  dollars  and  ninety-three  cents,  ($3,480.93), 
for  bill  August  13,  in  full  for  contract  and  extras,  except 
mailing  office.  [Signed]  H.  T.  Cushwa  &  Bro." — yet  this 
receipt  was  merely  prima  facie  evidence  of  the  fact  therein 
stated.  Upon  this  question  we  find  the  law  thus  laid  down 
in  1  Greenl.  Ev.  (15th  Ed.)  s.  305  :  "In  regard  to  receipts, 
it  is  to  be  noted  that  they  may  be  either  mere  acknowleg- 
ments  of  payment  or  delivery,  or  they  may  also  contain  a 
contract  to  do  something  to  the  thing  delivered.  In  the 
the  former  case,  and  so  far  as  the  receipt  goes  only  to 
acknowledge  payment  or  delivery,  it  is  merely  prima  facie 
evidence  of  the  fact  and  not  conclusive,  and  therefore  the 
fact  which  it  recites  may  be  contradicted  by  oral  testi- 
mony." So,  also,  2  Tayl.  Ev.  s.  1124,  say:  '*Therefore, 
except  in  some  few  special  cases,  a  receipt,  so  far  as  it  as 
a  mere  admission,  is  not  conclusive  evidence  of  the  pay- 
ment therein  acknowledged,  but  the  party  signing  it  may 
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invalidate  it  bv  oral  evidence  of  fraud,  or  of  mistake  or 
surprise  on  his  part ;  for  the  document  amounts  only  to 
prima  facie  "prooi^  and  is  capable  of  being*  explained."  Xo 
the  same  effect,  see  19  Am.  &  Kng-.  Knc.  Law,  p.  112^\  and 
authorities  there  cited.  Bish.  Cont.  s.  176,  savs :  *'  In 
g-eneral,  receipts  of  payment,  whether  embodied  in  writ- 
ten instruments  or  not,  are  deemed  to  be  of  the  imperfect 
sort,  which,  thoug-h  prima  facie  evidence  of  what  they  de- 
clare, may  be  explained  or  contradicted  orally.  They  are 
so  even  when  expressed  to  be  in  full  of  all  demands  ;"  citing- 
several  authorities  in  note.  When  we  look  to  the  evidence 
in  explanation  of  this  receipt,  it  appears  that  the  Auburn 
Wag^on  Company,  instead  of  having-  paid  said  Cushw^a  & 
Bro.  three  thousand  four  hundred  and  eig-htv  dollars  and 
ninety-three  cents  in  full  for  contract  and  extras,  except 
mailing  office,  executed  to  them  its  three  notes,  bearing- 
date  Aug-ust  15,  1896  (the  same  date  as  said  receipt),  for 
one  thousand  one  hundred  and  sixty  dollars  and  thirty-one 
cents  each,  payable,  respectively,  infour,  five  and  six  months 
after  date  to  the  order  of  H.  T.  Cushwa  &  Bro.,  at  the 
Citizen's  National  Bank  of  Martinsburgf,  W.  Va.,  which 
notes  were  still  held  by  said  Cushwa  &  Bro.,  at  the  time 
the  account  was  taken  in  this  cause,  and  were  filed  before 
said  commissioner  by  H.  T.  Cushwa,  with  his  deposition. 
Now,  what  was  the  effect  of  executing-  these  three  ne- 
g-otiable  notes,  which  do  not  appear  to  have  been  discount- 
ed or  used  in  any  manner  by  the  payees,  but  remain  in 
their  possession?  Can  they  be  reg-arded  as  a  payment  and 
exting-uishment  of  the  debt  they  represent?  In  the  case 
of  Bank  v.  Good^  21  W.  Va.  495,  Snydkr,  Judge,  deliver- 
ing the  opinion  of  the  Court,  said:  "It  is  well  settled  in 
both  Virginia  and  this  State  that  a  note  will  not  be  regard- 
ed as  an  absolute  extinguishment  or  payment  of  a  pre- 
cedent note  or  pre-existing  debt,  unless  it  be  so  expressly 
agreed,  whether  the  note  received  was  that  of  one  previous- 
ly bound, or  of  a  stranger;''  citing  Poole  v.  Ricc^  9  W.  Va. 
73;  Lazier  v.  Nevin,  3  W.  Va.  622  ;  Miller  v,  Miller^  8  W. 
Va.  550.  See,  also,  Diiulap's  ExV  v.  Shanklin^  10  W.  Va. 
662,  where  it  is  held  that :  ''(living  a  receipt  or  taking  a 
note  with  securitv  from  the  purchaser,  or  taking  the 
note  of  a  third  party,  specifying  in  either  case  that  it  is 
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for  the  purchase  money,  will  not,  while  the  title  remains 
in  the  vendor,  be  an  extinguishment  of  the  vendor's 
lien,  unless  the  purchase  money  has  been  actually  paid, 
*  *  *  Taking-  a  note  from  a  debtor,  or  a  .note  of  a  third 
party,  is  no  discharge  of  the  debt,  unless  it  is  expressly 
ag"reed  between  the  creditor  and  debtor  that  it  is  an  abso- 
lute payment  thereof.  *  *  *  ^  receipt  may  be  explain- 
ed or  contradicted  by  parol  evidence."  Now,  it  clearly 
appears  by  the  evidence  that  although  the  receipt  dated 
August  15,  1896,  signed  by  H.  T.  Cushwa  &Bro.,  acknowl- 
edged that  they  had  received  of  the  Auburn  Wagon  Com- 
pany, three  thousand  four  hundred  and  eighty  dollars  and 
ninety-three  cents  for  bill  of  August  13th,  in  full  for  con- 
tract and  extras,  except  mailing  office,  said  amount  was 
not  in  fact  paid,  but  that  the  three  notes  above  mentioned 
were  executed  for  the  same.  The  account  of  H.  T.  Cush- 
wa &  Bro.  appears  to  have  been  filed  with  the  clerk  of  the 
county  court  of  Berkeley,  and  sworn  to,  on  the  14th  of 
October,  1896,  and  the  last  of  said  notes  executed  by  the 
wagon  company  to  Cushwa  &  Bro,  became  due  on  Feb- 
ruary 13,  1897,  and  suit  to  enforce  said  mechanic's  lien 
might  be  brought,  under  the  statute,  until  the  13th  of 
April  1897  ;  and  it  has  been  held  that,  though  a  note  is  pay- 
able after  the  expiration  of  the  time  limited  by  law  in 
which  a  lien  must  be  filed,  it  is  not  waved,  if  it  be  pay. 
able  before  the  time  in  which  the  action  must  be  brought 
for  its  enforcement,  for  a  menchanic  is  allowed  to  file  the 
lien  before  his  note  is  due.  In  the  case  of  Ashdown  v. 
Woods^ZX  Mo.  465,  it  is  held  that  **the  acceptance  of  the 
notes  of  the  debtor,  payable  after  the  time  granted  by  the 
statute  for  filing  a  mechanic's  lien,  and  maturing  before  the 
sxpirationof  the  time  limited,for  bringing  suit,  will  not  bar 
a  suit  and  recovery  upon  the  lien,  if  the  notes  are  produced 
to  be  surrendered  at  the  trial."  See,  also,  McMurray  v. 
Taylor^  30  Mo.  2b3 ;  also,  Schmidt  v.  Gihon^  14  Wis.  514, 
in  which  it  is  held  that  **a  mechanic  does  not  lose  his  lien 
under-the  statute  for  work  done  upon  a  building  by  taking 
the  note  of  the  owner  of  the  building,  payable  within  the 
time  allowed  by  law  for  commencing  an  action  to  enforce 
the  lien";  and  in  Goble  v.  (rtile,,  7  Blackf.  218,  it  was  held 
that  "a  mechanic's  lien  for  work  done  is  not  waived  by  taking 
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his  employer's  note  for  the  money  due  for  the  work,  and  g-iv- 
inga  receipt  in  full  for  such  money,  the  note  not  being- paid." 
It  is  contended  that  the  debt  due  or  to  become  due  to  the 
Improvement,  Loan  and  Building  Association,  secured  by 
the  trust  deed,  for  thirty-seven  thousand  four  hun- 
dred and  ninety-seven  dollars  was  entitled  to  priority 
over  said  mechanic's  lien.  Is  this  position  correct?  In 
considering  this  question,  we  notice  first  the  fact  that  on 
February  18,  18%,  a  written  contract  was  entered  into 
between  the  Auburn  Wagon  Company  and  H.  T.  Cushwa 
&  Bro.,  with  elaborate  specifications  thereto  annexed,  for 
the  erection  of  certain  building's  on  its  lots  in  the  town  of 
Martinsbarg,  in  accordance  with  said  specifications,  with 
certain  minor  exceptions,  for  the  sum  of  twenty-one  thou- 
sand nine  hundred  and  fifty  dollars,  which  exceptions  were 
to  be  paid  for  as  extras,  which  was,  and  must  be  consider- 
ed, an  entire  contract.  It  is  shown  by  the  testimony  that 
H.  T.  Cushwa  &  Bro.  begun  the  work  under  this  contract 
on  February  10,  18%,  and  completed  it  September  4,  18%. 
The  work  was  pushed  right  along*,  and  said  Cushwa,  when 
asked  what  amount  of  work  and  material  in  money  was 
done  and  furnished  prior  to  March  9,  18%,  answered  that 
they  were  excavating  and  building  the  foundation  during* 
that  time,  which  was  a  part  of  the  contract.  The  deed  of 
trust  in  favor  of  the  building  association  above  mentioned 
was  admitted  to  record  in  Berkeley  County  on  the  9th  of 
March,  1896.  Did  the  fact  that  this  trust  deed  was  execut- 
ed and  recorded  after  the  appellants  had  commenced  work 
under  said  contract  entitle  said  trust  deed  to  priority  over 
said  mechanic's  lien?  If  such  be  the  case,  the  mechanic's 
lien  law  affords  very  little  protection  to  the  contractor  in 
this  State,  since  the  party  who  employs  him  to  erect  build- 
ings upon  his  lands  can  defeat  his  lien,  when  the  work 
is  almost  completed,  by  executing-  a  deed  of  trust  on  the 
property.  The  right  to  execute  and  record  such  trust 
deed  one  day  or  one  month,  as  in  this  case,  after  the  work 
has  commenced  under  the  contract,  implies  the  rig-ht  to 
create  such  trust  deed,  and  take  priority  over  the  mechan- 
ic's lien,  at  any  time  while  the  work  is  in  process  of  com- 
pletion. Our  statute  (Code,  p.  652,  s.  2)  provides  that 
every  mechanic,  etc.,  who  shall  perform  any  work  or  fur- 
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nish  any  material,  etc.,  shall  have  a  lien  to  secure  the  pay- 
ment of  his  contract,  upon  such  house  or  other  structure, 
and  the  lien  authorized  by  this  section  shall  have  priority 
over  any  other  lien  created  by  deed  or  otherwise  on  such 
bouse  or  structure  subsequent  to  the  time  when  such 
labor  shall  have  been  performed  or  material  furnished. 
Cushwa  &  Bro.  were  proceeding-  with  their  contract.  The 
wag-on  company  had  notice  that  they  were  performing-  it, 
and  that  every  day's  work  in  pursuance  of  the  contract 
entitled  them  to  a  lien  for  their  services.  Would  it  be  a 
fair  construction  of  the  statute  to  hold  that  said  wag'on 
company,  by  executing  said  trust  subsequent  to  the  time 
one  month's  labor  had  been  performed  under  the  contract, 
would  g-ive  the  cestui  que  trust  priority  over  said  mechan- 
ic's lien?  I  think  not:  and  it  is  certain  that  few  contrac- 
tors would  rely  for  protection  on  the  mechanic's  lien,  in 
this  State,  if  such  was  thef  proper  construction.  It  surely 
never  was  the  intention  of  the  Leg-islature  that  a  con- 
tractor should  have  no  rigfht  to  a  mechanic's  lien  for  work 
and  material  furnished  until  after  he  completed  his  con- 
tract. In  the  cdL^e  oi  Biu/ciintf  Co,  v.  Saucer^  45  W.  Va.  483 
(31  S.  E.  %5) — Brannon,  President,  delivering  the  opinion 
of  the  Court,  said  (speaking  of  the  builder):  "He  may  go 
on  to  work,  and  he  has  his  lien  from  its  commencement,  or 
when  he  began  furnishing  material ;  and  the  statute  gives 
him  a  lien  over  any  other  creditor  whose  liens  arise  after 
his  lien  commences,  without  any  recordation,  because  the 
law  gives  notice  to  the  world  that  the  mechanic's  lien  at- 
tached to  the  building,  which  lien  he  may  enforce  by  filing 
it  sixty  days  after  completion." 

In  the  case  of  Man^ifacturing  Qj,  v.  Brockmyer^  18  W. 
Va.  591^  Green,  Judge,  delivering  the  opinion  of  the 
Court,  says:  *'The  statute  itself  provides  expressly  that 
such  lien  shall  have  priority  over  every  lien  created  by 
deed  or  otherwise  on  such  house,"  etc,,  'subsequent  to  the 
time  when  such  labor  shall  be  performed,  and  material 
furnished.'  This  would,  it  seem  to  me,  by  its  clear  lan- 
g-uage,  give  a  lien  from  the  time  when  the  labor  commenc- 
ed on  the  buildings,  or  the  matarial  commenced  being  fur- 
nished, though,  by  the  third  section,  thirty  days  after  the 
labor  ceased,  or  the  material  has  ceased  to  be  furnished > 
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are  given  in  which  to  record  the  lien.  Thus  for  a  time  it 
is  a  secret  lien.  The  mechanic's  lien,  under  our  statute, 
begins  from  the  day  when  the  work  is  begun,  according  to 
what  I  think  is  its  proper  meaning."  See,  also,  Dunklcc  v. 
Cra7ie,  103  Mass.  470. 

Now,  as  between  the  Auburn  Wagon  Company  and  Cush- 
wa&  Bro.,the  mechanic's  lien  of  the  latter  surely  attached 
from  the  time  they  commenced  performing  the  contract, 
and  after  that  said  wagon  company  could  only  convey 
the  property  to  a  trustee  subject  to  the  mechanic's  lien, 
as  they  could  only  convey  the  property  as  they  held  it. 
In  15  Am.  &Eng.  Enc.  Law,  p.  191,  it  is  said:  ''Me- 
chanic's and  laborers  asserting  a  lien  upon  real  prop- 
erty for  their  work,  and  claiming  priority  over  mortgagees 
and  others  who  have  acquired  interests  in  the  property, 
must  furnish  strict  proof  of  all  that  is  essential  to  the  crea- 
tion of  the  lien ;  and  this  rule  requires  them  to  prove 
when  the  work  was  commenced,  the  character  of  the  work, 
and  when  it  was  completed  ;"  citing  Bank  v.  WinslozL\  3 
Minn.  87,  (Gil.  43)  and  Davis  v.  Alvord,  94  U.  S.  545,  in 
which  last  named  case  Justice  Field,  speaking  of  the 
mechanic's  lien  law,  says  ;  **The  statute  wis  designed  to 
give  security  to  those  who,  by  their  labor,  skill,  and  ma- 
terials, add  value  to  the  property  by  a  pledge  of  the  inter- 
est of  their  employer  for  their  payment;  and  for  that  pur- 
pose it  subordinates  all  other  interests  acquired  subse- 
quent to  the  commencement  of  their  work,  although  no 
notice  that  a  lien  may  even  be  claimed  is  required,  except 
within  sixty  days  after  the  work  is  completed."  See  Bank 
V.  D  as  hi  ell y  25  Grat.  616. 

It  is  clearly  shown  in  this  case  that  the  work  was  com- 
menced under  this  contract  more  than  a  week  before  the 
deed  of  trust  was  recorded.  By  commencing  the  work, 
Cushwa  &  Bro.  acquired  a  vested  right,  which  could  not  be 
overthrown  or  superseded  by  said  deed  of  trust.  To  hold 
otherwise  would  be  to  hold  that  a  deed  of  trust  executed 
and  recorded  one  day  before  the  work  was  completed 
would  take  priority  over  the  contractor's  entire  claim.  I 
therefore  hold  that  our  statute  must  be  construed  to  in- 
tend that  the  lien  attaches  when  the  performance  of  the 
work  commences.     In  view  of  the  authorities  above  cited. 
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and  looking-  to  the  facts  proved  in  the  record,  I  am  of 
opinion  that  the  court  erred  in  holding  that  the  mechanic's 
lien  claimed  by  H.  T.  Cushwa  &  Bro.,  four  thousand  one 
hundred  and  two  dollars  and  ninety-one  cents,  was  not 
properly  audited  as  a  mechanic's  lien,  and  that  it  should 
have  been  audited  as  a  general  debt  of  said  wagon  com- 
pany, and  sustaining-  the  first  exception  taken  by  the  Im- 
provement, Loan  and  Building  Association,  and  others  to 
the  commissioner's  report,  for  the  causes  assigned  in  said 
exception.  Said  claim  of  Cushwa  &  Bro.  should  have  been 
held  as  a  mechanic's  lien,  to  take  its  place  as  such, in  point 
of  priority,  in  the  account  reported  by  said  commissioner. 
For  these  reasons  the  decree  complained  of  must  be  re- 
versed, and  the  cause  remanded. 

Dent,  Judge,  {dissenting)  : 

I  respectfully  dissent  from  the  majority  of  the  Court  in 
this  case,  for  the  reason  that  they  hold,  in  effect,  by  point 
5  of  the  syllabus,  that  the  clause  in  section  2,  chapter  75,  of 
the  Code,  to-wit:  ''The  liens  authorized  by  this  and  the 
next  preceeding  section  shall  have  priority  over  any  lien 
created  by  deed  or  otherwise  on  such  house  or  other 
structure  and  the  lots  on  which  the  same  are  erected  sub- 
sequently to  the  time  when  such  labor  shall  have  been 
performed  or  material  or  machinery  furnished,"  is  equiv- 
alent to  the  words,  ''The  lien  created  by  t'lis  act  shall  be 
preferred  to  every  other  lien  or  incumbrance  which  shall 
have  attached  upon  said  property  subsequent  to  the  time 
at  which  the  work  was  commenced  or  the  material  fur- 
nished, and  no  incumbrance  upon  the  land  created  after 
the  making  of  the  contract  for  the  erection  of  a  building 
upon  such  land  shall  operate  upon  the  building  erected 
until  the  lien  in  favor  of  persons  doing  the  work  or  furnish- 
ing the  materials  shall  have  been  satisfied,"  contained  in 
the  statutes  of  Virginia,  Minnesota,  and  Montana,  and  I 
might  add  Missouri,  New  Jersey,  Maryland,  and  Connec- 
ticut, and  other  states  and  territories  having  similar  pro- 
visions to  the  Virginia  statute.  Some  states  begin  the 
lien  from  the  making  of  the  contract.  Bell  w  Cooper^  26 
Miss.,  650.     Statutes  have  chaiT/ed   from  time  to  time  in 
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the  different  states,  so  that  the  decisions  thereunder  vary 
accordingly.  But  this  is  the  first  case  that  I  have  been 
able  to  find  that  holds  that  the  words  **shall  have  per- 
formed" mean  ''commenced."  Nor  can  any  such  defini- 
tion be  found  in  the  dictionaries  or  law  books.  The  Court 
seems  to  place  the  misuse  of  the  word  "performed"  on  the 
legfislature.  The  presumption  is  ag-ainst  the  assumption 
of  such  legislative  ignorance,  and  the  law  says  that  words 
used  in  a  statute  must  be  given  their  common  and  ordinary 
meaning**  unless  the  contrary  plainly  appears  from  the 
context.  To  do  otherwise  is  to  legislate,  and  not  to  con- 
strue. In  this  case  the  Court  has  manifestly  exceeded  its 
judicial  powers,  and  amended  the  statute  so  as  to  make  it 
read,  "when  such  labor  shall  have  been  commenced,"  in- 
stead of,  "  when  such  labor  shall  have  been  performed." 
The  authority  under  which  the  Court  justifies  itself  in  do- 
ing this  is  from  those  tribunals  where  the  governing 
statutes  use  the  word  "commenced,"  and  not  the  word 
"performed,"  to-wit,  Virginia  (Bank  v.  Dashiell^  25Grat. 
616),  and  Montana  {Davis  v.  Alvord^  94  U.  S.  545),  and 
the  mere  dictum  of  Judge  Bkannon,  in  the  case  of  Build- 
ing Co.  v.  Saucer^  45  W.  Va.  483,  (31 S.  E.  965),  not  support- 
ed by  any  authority,  except  a  general  i  eference  to  section 
215,  Phil.  Mech.  Liens,  and  not  necessarily  involved  in  a 
decision  of  that  case.  It  is  hard  to  conceive  why  reference 
was  not  made  to  authorities  from  Massachusetts,  Missouri, 
New  Jersey,  Connecticut,  Maryland,  District  of  Columbia, 
and  various  other  states  where  the  statutes  use  the  word 
"Commenced,"  instead  of  the  word  "performed,"  unless 
the  court  grew  tired  of  the  subject,  or  considered  the  last 
authority  quoted  as  of  such  binding  and  unimpeachable 
conclusiveness — a  neplus  ultra — that  it  would  be  a  matter 
of  wasted  labor  to  look  any  further.  In  Phil.  Mech.  Liens, 
s.  215,  it  is  said :  "The  time  when  the  lien  is  to  be  consid- 
ered as  acquitted  depends  essentially  upon  the  provisions 
of  the  law  authorizing  this  remedy.  *  *  *  The  period 
fixed  has  not  been  uniform  in  the  several  states.  The 
larger  number  have  established  [this  is  by  statute,  and  not 
by  decision  of  court]  the  commencement  of  the  work 
upon  the  premises  as  the  moment  when  the  rights  of 
the  mechanic  are  to  be  protected;  others  have  made  the 
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filing'  of  a  notice,  in  some  public  office  of  the  jurisdiction 
where  the  building-  is  situate,  of  intention  to  hold  a  Ilea, 
the  time  when  it  will  attach  ;  while  a  few  have  adopted  the 
date  of  contract  or  the  completion  of  the  work."     Looking 
for  the  true  definition  of  the  word  "performed,"  we  find  It 
means  "completed,  furnished  or  finished,"  but  never  **coi»- 
menced."    So  our  State  really  belongs  to  the  last  class 
above  mentioned,  as  to  the  priority  of  mechanic's  liens  and 
those  created  by  deed  or  otherwise.    In  15  Am.  &  £ng. 
Enc.  Law,  p.  80,  it  is  said  :     "The  time  when  a  mechanic's 
lien  is  acquired  depends  upon  the  provisions  of  the  law 
authorizing  the  remedy;"  and  on  page  88,  "The  rights  of  a 
mortgagee  are  paramount  to  those  of  the  mechanic,  where 
the  mortgage  attaches  before  the  house  was  erected,  al- 
tered, or  repaired  ;"and  page  91,  "Where  the  lien  attache 
when  the  structure  is  completed,  a  mortgag'e  executed  ^- 
ter  the  commencement  and  before  the  completion  of  the 
work  is  paramount  to  the  lien."    In  the  case  of  Williams 
V.  Chapman,  17  111.  423,  in  construing  a  somewhat  similar 
statute,  it  was  held  :     "The  mechanic's  lien  will  attach 
from  the  delivery  of  the  materials  upon  the  premises, 
and  the  use  of  them  by  connecting  them  to  the  freehold, 
not  from  the  date  of  the  contract."     Scates,  C.  J.,  in  his 
opinion,  on  page  425,  says:     "In  McLagan  v. Brown,  11  IlL 
526,  it  was  held  that  the  lien  under  this  statute  will  attach 
and  commence  upon  the  performance  of  the  work  or  de- 
livery of  the  materials.     The  same  principle  is,  in  effect, 
asserted,  and  the  reason  for  it  alluded  to,  in  the  case  of 
Gaty  V.  Casey,  15  111.  192,  where  in  answer  to  an  objection 
to  a  contract  made  in  St.  Louis  having  an  extraterritorial 
effect  to  create  a  real  estate  lien  in  Illinois,  the  court  said: 
"It  is  not  the  contract  which  creates  the  lien  under  the  stat- 
ute, but  it  is  the  use  of  the  materials  furnished  upon  the 
premises,  the  putting  them  into  the  building'and  attaching 
them  to  the  freehold,  which  entitles  the  party  furnishiJig 
materials  to  a  lien  upon  the  premises  to  extent  of  their 
value."  *     *     *    This  is  the  most  equitable  construction, 
if  the  rights  of  others  are  to  be  regarded.     While  we  will 
give  the  act  a  liberal  interpretation,  to  preserve  the  rig-hts 
of  mechanics  and  material  men,  we  are  not  called  upon  to 
destroy  all  other  rights  in  order  to  foster  and  give  efficien- 


506     CusHWA  etaL  v.  Improvement,  L.  &B.  Ass'n  etaL     [45 

cy  to  every  claim  and  assertiop  of  this  secret  incumbrance. 
By  tHe  delivery  of  material,  or  the  bestowal  of  labor  upon 
the  land  means  are  offered  others  to  know  something*  of 
such  claims  for  the  eig^hteen  months  that  may  follow  with- 
in which  the  right  must  be  asserted.  Were  the  promise 
or  contract  for  the  material  or  labor  the  ground  of  lien,  or 
even  the  bare  commencement  to  deliver  the  one  or  bestow 
the  other,  no  one  could  possibly  have  any  means  of  knowl- 
edge, and  the  time  of  completion  and  payment  might  pro- 
long this  uncertainty  for  years.  We  think  the  lien  put 
upon  the  right  and  reasonable  ground, — the  existence  of  a 
debt ;  for  the  one  or  the  other  by  performance  of  the  bene- 
fit contracted -for  the  land,  and  it  is  immaterial  whether 
that  debt  be  due  or  not."  The  lien,  under  our  statute,  is 
not  given  by  reason  of  the  contract,  but  because  and  for 
labor  performed  and  material  furnished,  and  hence  cannot 
attach  to  the  property  until  the  labor  is  performed  and 
the  material  furnished,  goes,  into  and  becomes  a  fixed 
part  of,  the  realty.  As  long  as  it  is  not  a  part  of  the  realty, 
no  lien  attaches  by  reason  thereof.  Such  was  the  holding-  of 
the  supreme  court  of  Arkansas,  under  a  precisely  similar 
statute,  except  that  the  reservation  now  under  discussion 
was  not  contained  in  the  Arkansas  statute ;  and  yet  the 
court  reached  the  conclusion  in  perfect  accord  with  this 
reservation,  while  the  court  with  much  plausibility  could 
have  arrived  at  the  same  conclusion  our  Court  now  arrives 
at,  for  the  very  same  reason  that  this  reservation  which  is 
in  our  statute  was  not  in  the  one  under  construction.  Mc- 
Cullough  V.  Caldwell^  5  Ark.  237.  In  that  case  it  was  held 
bv  the  court :  **The  lien  of  a  mechanic  for  work  and  labor 
or  materials  furnished  commences  with  the  completion  of 
the  work  and  deliverv  of  the  materials  under  the  contract 
with  the  proprietor." 

Section  2,  chapter  75,  Code,  provides,  in  its  first  clause, 
that  "every  mechanic,  builder,  artisan,  workman,  laborer, 
or  other  person  who  shall  perform  any  work  or  labor  upon 
or  furnish  any  material  or  machinery  for  constructing,  al- 
tering, repairing  or  removing  a  house,  mill,  manufactory 
or  buildings,  appurtenances,  fixtures,  bridge  or  other 
structure,  by  virtue  of  a  contract  with  the  owner  or  his 
authorized  agent,  shall  have  a  lien  to  secure  the  payment 
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of  the  same,  upon  such  house  or  other  structure  and  upon 
the  interest  of  the  owner  in  the  lot  of  land  on  which  the 
same  may  stand  or  to  which  it  may  be  removed."  This 
clause,  standing-  alone,  could  not  be  construed  otherwise 
than  that  the  lien  was  to  attach  to  the  property  only  aft6r 
the  labor  was  performed  or  the  materials  furnished ;  for 
it  attaches  by  reason  of  the  performance  of  the  labor  and 
the  furnishing  of  the  material,  and  is  in  its  nature  a  pur- 
chase-money or  vendor's  lien,  and  follows  the  labor  and 
material  into  the  property.  The  affixing  the  one  fixes  the 
other.  '*The  lien  attaches,  and  the  right  to  enforce  it 
accrues,  at  the  completion  of  the  contract,  and  when  the 
labor  has  been  fully  performed."  Cummings  v.  Wright^  72 
Ga.  767.  To  render  this  emphatic,  and  place  it  beyond 
question,  our  statute  then  provides  for  the  priority  of  the 
mechanic's  lien  over  any  lien  created  by  deed  or  otherwise, 
"subsequently  to  the  time  when  such  labor  shall  have  been 
performed  or  material  or  machinery  furnished."  Here  the 
time  is  fixed,  and  the  past  perfect  tense  is  used,  denoting- 
completion  ;  yet  this  Court  says  these  words  mean  subse- 
quent to  the  time  when  such  labor  shall  have  commenced. 
Verily,  the  power  of  construction  is  great,  when  the  stat- 
ute can  be  made  to  mean  just  the  opposite  from  what  it 
says.  There  is  neither  end  nor  beginning.  Both  are  ends, 
and  it  is  possible  to  be  at  both  ends  at  the  same  time.  If 
such  construction  he  correct,  how  useless  it  was  for  the 
statutes  of  Virginia,  Minnesota,  Montana,  and  other  states 
to  provide  "that  the  lien  created  by  this  act  shall  be  pre- 
ferred to  every  othei  lien  or  incumbrance  which  shall  have 
attached  upon  said  property  subsequent  to  the  time  at 
which  the  work  was  commenced.''  The  legislature  meant 
just  what  it  said, — that  the  lien  should  attach  from  the 
time  the  work  shall  have  been  performed,  or,  in  short,  com- 
pleted. The  law  does  not  give  notice  to  the  world  that  the 
mechanic's  lien  attaches  until  the  labor  be  performed  or 
the  material  or  machinery  be  furnished.  What  labor  the 
mechanic  may  have  done,  or  the  material  or  machinery  he 
may  have  furnished, the  law  gives  notice  of,  but  not  what  he 
is  to  do  or  furnish.  The  idea  that  the  mere  working  on  a 
foundation,  getting  out  stone,  being  notice  that  an  immense 
factory  was  to  be  built  by  those  doing  this  work,  is  entire- 
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ly  too  broad.  "The  tact  that  some  of  the  appellants  were 
at  work  on  the  propery  and  material  being*  furnished  by 
others  at  the  time  the  mortgage  was  executed  was  not  ac- 
tual notice  of  the  existence  of  the  lien.  It  was  notice  that 
the  property  was  being  repaired,  but  gave  no  evidence  to 
the  purchaser  of  the  nature  of  the  contract  between  the 
employer  or  the  employes,  or  that  the  money  for  the  labor 
and  materials  furnished  was  unpaid.  It  is  the  lien  the 
purchaser  must  have  notice  of,  and  not  the  fact  that  the 
property  is  being  improved."  Fouskee  v.  Grigsby^  12 
Bush.  75. 

In  the  present  case  the  Improvement,  Loan  and  Building 
Company  had  a  prior  equitable  lien  on  the  property  involv- 
ed, of  which  Cushwa  &  Bro.  had  actual  notice,  the  ob- 
ject of  such  lien  being  for  the  purpose  of  securing  mon- 
ey to  pay  for  building  on  the  property.  With  full  knowl- 
dg-e  of  such  lien,  Cushwa  &  Brother  contracted  to  put 
up  such  buildings,  and  this  lien  is  referred  to,  and  cer- 
tain provisions  made  in  relation  thereto  in  the  contract. 
They  did  a  small  amount  of  work  in  getting  out  stone  for 
the  foundation,  when,  on  the  9th  of  March,  1896,  the  prior 
equitable  lien  became  effective  by  recordation.  They 
went  on  and  completed  their  contract  by  the  1st  of  Septem- 
ber. It  amounted,  including  extra  work,  to  twenty-two 
thousand  ninehundrod  and  eighteen  dollars  and  ninety-five 
cents,  on  which  they  received,  pi  esuraably  out  of  the 
money  furnished  by  the  improvement  company,  nineteen 
thousand  and  thirty  dollars  and  fifty-three  cents,  leaving  a 
a  balance  unpaid,  which  was  really  not  due  until  the  1st  of 
August,  of  three  thousand  eight  hundred  and  eighty-eight 
dollars  and  forty  cents,  and  which,  with  interest  added, 
will  probably  eat  up  the  whole  sum  for  which  the  lot  and 
buildings  sold,  and  leave  nothing  to  be  applied  on  the  large 
debt  of  nearly  forty  thousand  dollars  due  and  coming  to 
the  improvement  company;  and  this  Court,  in  giving  a 
strained  and  unwarranted  construction  to  the  statute,  per- 
mits this  to  be  done,  although  plainly  unjust  and  inequi- 
table. The  only  excuse  given  for  this  is  that  the  rights  of 
the  mechanic  must  be  protected,  although  subsequent, 
both  in  equity  and  in  law,  to  the  person  who  furnishes  the 
money,  without  which  no  building  could  have  been  built,  or 
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no  building"  contract  entered  into.  There  is  no  injustice 
done  to  the  mechanic  in  limiting'  this  law  to  its  true  mean- 
ing- as  indicated  by  the  languag-e  used.  The  mechanic  gets 
his  lien  when  the  labor  is  performed  and  the  material  fur- 
nished, and  as  it  is  performed  and  furnished,  and  the  bona 
jidc  mortgagee  g-ets  his  lien  from  the  time  the  mechanic 
has  notice  thereof;  so  that  the  mechanic  need  not  perform 
further  labor,  or  furnish  further  material,  unless  he  wishes 
to,  in  subjection  to  the  trust  lien.  But  it  is  said  this  may 
defeat  his  contract.  That  may  be  true.  The  object  of 
the  statute  was  not  to  preserve  his  contract,  or  g'ive  him  a 
lien  therefor,  or  clothe  him  by  reason  thereof  with  a  vested 
interest  in  the  property ;  but  it  was  simply  to  provide  a 
lien  for  him  on  the  property  for  the  actual  work  performed 
or  material  furnished,  subject,  however,  to  any  lien  on  the 
property  of  which  he  has  notice  at  the  time  he  performs 
the  work  or  furnishes  the  material.  It  is  said  judgment 
and  other  liens  would  intervent  and  interfere  with,  if  not 
destroy,  his  conti  act,  and  he  would  be  prevented  from  car 
rying"  the  same  out.  It  is  just  as  well  that  he  should  lose 
bis  contract,  when  he  saves  his  labor  and  material,  as  that 
other  lienors,  who  might  be  just  as  needy  as  he,  should 
lose  their  debts.  It  is  said  that  liens  might  attach  of  which 
he  had  none  but  constructive  notice,  and,  if  he  went  on 
and  completed  his  contract,  he  would  lose  his  labor  and 
material,  by  reason  of  no  fault  of  his,  as  he  could  not  watch 
the  records  to  see  what  might  thereon  be  recorded.  A 
court  of  equity  would  treat  his  lien  as  a  purchase-money 
lien,  to  the  extent  of  the  labor  and  material  furnished,  and 
prior  to  any  lien  acquired  during  the  performance  of  his 
contract,  of  which  he  had  not  actual  notice.  Such  secret 
liens  would  be  subject  to  the  same  rule  which  takes  land 
from  the  true  owner  thereof,  who  stands  by  and  suffers 
a  naechanic  to  g^o  ahead  and  do  work  thereon  under  the  be- 
lief that  it  belongs  to  some  one  else.  IS  Am.  &  Eng*.  Enc. 
Liaw,  p.  65;  Coleman  v.  Goodnow,  36  Minn.  9,  (29  N.  W.  338); 
Donaldson  v.  Holmesy  23  111.  85;  Higgins  v.  Fergtison^  14 
m.  269 ;  Hulsman  v.  Whihnan^  109  Mass.  411.  A  judgment 
lien  is  always  limited  to  the  interest  of  the  judgement  lien 
debtor  in  the  property,  while  a  trust  lienor  could  not  stand 
by  and  allow  another,  ignorant  of  his  holding",  to  bestow 
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labor  and  material  on  the  trust  subject,  unless  such  trust 
was  either  prior  to  any  rig-hts  the  mechanic  may  have  in 
the  property,  or  he  have  actual  notice  thereof  at  the  time 
the  labor  is  performed  or  material  furnished,  fortheg"iving 
of  such  secret  trust  would  be  a  fraud  ag"ainst  the  mechan- 
ic. And  a  court  of  equity  will  apportion  the  property  be- 
tween the  mechanic  and  mortg-ag^ee,  Preston  v.  Senora 
Lodge*,  39  Cal.  116;  But/er  \\  Thompson,  (W.  Va,)  31  S.E. 
960,  and  Lawyer  v.  Baiker,  Id.  964,  decided  at  this  term. 
It  said  that  the  mechanic's  lien  would  be  broken  into  inter- 
vening liens,  and  the  matter  would  be  hard  of  adjustment. 
Nothing  is  too  hard  for  a  court  of  equity  to  adjust  so  as  to 
clothe  each  party  seeking-  its  aid  with  his  true  equitable 
rights.  It  fails  only  when  it  administrators  prove  unequal 
to  the  task  it  imposes  upon  them,  and  the  trust  and  confi- 
dence it  reposes  in  them.  Equity,  law,  and  right  are  on 
the  side  of  the  improvement  company  in  this  controversy, 
and  yet  it  fails  of  justice  for  the  reason  that  a  majority  of 
the  Court  construes  the  words  "shall  have  performed"  to 
mean  "commenced,"  instead  of  "completed." 

In  the  amendment  of  the  Court's  opinion  in  this  case 
sipce  the  rehearing  was  applied  for,  attention  is,  with  some 
degree  of  exultation,  directed  to  the  dictum  of  Judge 
Green,  in  the  case  of  Manufacturing  Co,  v.  Brockniyer, 
18  W.  Va.  591,  in  which  he  says,  in  commenting  on  a  simi- 
lar statute :  "This  would,  it  seems  to  me,  by  its  clear 
lapguage,  give  a  lien  from  the  time  when  the  labor  com- 
menced on  the  buildings,  or  the  material  commenced  being 
furnished,  though,  by  the  third  section,  thirty  days  after 
the  labor  ceased  or  the  material  has  ceased  to  be  furnished 
are  given  within  which  to  record  the  lien.  Thus  for  a  time 
it  is  a*  secret  lien.  The  mechanic's  lien  begins  from  the 
day  the  work  is  begun,  according  to  what  I  think  is  its 
plain  meaning.  Similar  statutes  have  been  generally  so 
construed.  See  Wells  v.  Canton  Co,,  3  Md.  234."  It  is  un- 
doubtedly true  that  the  lien  begins  when  the  work  com- 
mences but  it  only  extends  so  as  to  cover  the  work  and  la- 
bor actually  performed  and  material  furnished,  and  as 
performed  and  furnished,  and  does  not  extend  to  cover  the 
whole  contract  in  advance  of  its  performance.  If  this  is 
the  meaning  of  Judge  Green — and  his  language  plainly 
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allows  such  construction — then  he  was  rigfht,  and  the  con- 
struction of  his  languag-e  by  the  Court  is  wrong.  If, 
however,  the  Court  is  right  in  its  construction,  then 
undoubtedly  Judge  Green  dropped  into  the  same  er- 
ror as  his  learned  successor  in  the  Suticer  Case,  The 
only  authority  relied  on  by  him  (being  Wic/ls  v.  Canton  Co. 
cited)  clearly  shows  this,  as  this  was  a  decision  under  a 
Maryland  statute  (Laws  1838.  c.  205),  dissimilar  to  ours, 
in  that  it  by  its  terms  gave  a  lien  to  the  mechanic  from  the 
commencement  of  his  work  for  the  whole  work  and  ma- 
terial furnished.  Judge  Eccleston,  in  his  opinion,  says; 
'*The  ninth  section  of  which  [meaning  the  statute],  and  the 
first  section  of  the  second  act  [Laws  1845,  c.  176],  give  pref- 
erence to  liens  on  buildings  for  work  and  materials  over  all 
liens  or  incumbrances  attaching  subsequently  to  the  com- 
mencement of  the  buildings" — being  directly  contrary  to 
the  provision  in  our  statute.  This  plainly  illustrates  the 
many  errors  that  creep  into  judicial  decisions  by  the  hasty, 
inconsiderate,  and  ill-advised  dictums  of  judges  on  points 
not  necessary  for  them  to  determine;  but  which  after- 
wards beiome  traps  for  the  unwary,  and  form  a  founda- 
tion of  future  erroneous  decisions,  to  the  destruction  of  the 
logical  harmony  of  our  system  of  common-law  jurisprud- 
ence, and  the  denial  of  justice  and  the  perpetration  of 
wrong.  And  such  dictum,  when  once  launched,  continues 
on  its  chaotic  course  until  some  succeeding  court,  by  a  re- 
currence to  fundamental  principles,  stays  its  further  pro- 
gress by  disapproving  all  decisions  founded  thereon. 
Year  by  year  the  number  of  overruled  and  disapproved 
cases  is  augmented,  many  of  which  might  have  been  avoid- 
ed, had  their  learned  authors  given  the  law  as  it  is  written, 
and  not  their  opinions  as  to  what  it  ought  to  be.  It  is  the 
law  that  litigants  want,  and  not  the  dictum  of  one  judge 
founded  on  the  dictum  of  some  other  judge.  The  I's  and 
my's  could  be  erased  from  all  opinions  without  detriment 
thereto,  except  to  record  a  dissent  from  palpable  error,  or 
they  could  be  so  plainly  expressed  as  to  show  a  mere  opin- 
ion as  to  what  the  law  should  be,  in  opposition  to  what  it 
really  is.  This  would  prevent  them  from  being  mislead- 
ing from  the  mere  fact  of  the  learned  source  of  their  utter- 
ance.    The  Court,  in  its  amended  opinion,  also  refers  to 
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the  case  of  Dunklee  v.  Crane^  103  Mass.  470,  as  a  case  in 
point,  wherein  it  is  held  that  "a  mechanic's  lien,  under 
Gen.  St.  c.  150,  has  priority  over  a  mortg-age  executed  af- 
ter the  making*  of  a  contract  under  which  a  lien  is  claimed 
under  a  statute  which  expressly  provides  that  the  mechan- 
ic shall  have  a  lien  from  the  date  of  his  contract  prior  to 
any  subsequent  mortg'age.''  It  is  useless  to  comment  on 
^uch  inapplicable  authority.  The  Court  had  better  confess 
that  its  decision  has  nothing*  to  support  it  except  its  obiter 
4ictufn  as  to  what  the  law  should  be,  and  not  as  it  is  writ- 
ten, than  to  base  its  conclusion  on  authorities  that  have  no 
possible  application.  **Open  confession  is  good  for  the 
soul.''  And  no  one  who  has  access  to  the  Reports  is  going- 
to  be  misled  by  irrelevant  references  thereto. 

There  is  another  matter  which  detracts  greatly  from 
the  equity  of  the  conclusion  reached  in  this  case.  H.  T. 
Cashwa,  one  of  the  membersof  the  firm  of  Cushwa&  Bro., 
was  president  of  the  Improvement,  Loan  and  Building  As- 
sociation on  the  10th  day  of  December,  1895,  and  as  such 
jrresident  he  entered  into  and  signed  a  contract  with  T.C. 
Wood;  president  of  the  Auburn  Wagon  Company,  which 
contract  was  acknowledged  by  saidCushwaon  the  17th  day 
of  January,  1896,  and  by  which  the  said  building  associa- 
tion agreed  to  loan  said  wagon  company  the  sum  of  forty 
thousand  dollars,  to  secure  which  the  deed  of  trust  in 
controversy  was  afterwards  given  and  recorded.  This 
contract  was  also  rec6rded  on  the  l.'^th  day  of  March,  18%, 
before  any  considerable  proportion  of  the  work  had  been 
4one  by  Cushwa  &  Bro.,  on  their  contract,  and  the  part  for 
which  they  now  claim  a  lien  was  not  completed  until 
laonths  afterwards.  This  contract  contains  the  following 
provision,  to-wit :  "The  said  party  of  the  first  part  here- 
by covenants  and  agrees  to  and  with  the  said  party  of  the 
second  part  that  it  will  loan  to  said  party  of  the  second  part 
the  sum  of  forty  thousand  dollars  in  installments  as  fol- 
low :  Five  thousand  dollars  on  thel5th  day  of  February, 
1.896,  less  the  dues  on  said  four  hundred  shares  of  stock 
from  the  16th  day  of  December,  1895,  and  the  sum  of  one 
thousand  dollars  advanced  by  the  said  party  of  the  first 
part  to  pay  the  purchase  money  to  W.T.  Stewart,  guardian, 
etc.,  for  the  pracel  of  land  in  said  city  of  Martinsburg,  ly- 
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ing"  on  the  northwestern  side  of  Race  street,  adjoining*  the 
right  of  way  of  the  Cumberland  Valley  and  Martinsburg 
Railroad  Company,  upon  which  the  said  party  of  the  sec- 
ond part  is  to  locate  its  plant;  five  thousand  dollars  on  the 
16th  day  of  March,  1896;  provided,  however,  that  if,  at 
the  time  the  said  two  installments  become  payable,  the 
work  on  the  buildings  to  be  erected  for  said  plant  shall  not 
have  progressed  sufficiently  to  warrant  the  payment  of 
such  installment,  then  the  time  of  the  payment  of  the 
same  shall  be  deferred  until  such  time  as  the  progress 
on  said  buildings  shall  so  warrant,  and  all  subsquent  pay- 
ments hereinafter  set  forth  shall  be  made  at  regular  inter- 
vals every  thirty  days  thereafter:  five  thousand  dollars 
April  16th,  18%;  five  thousand  dollars  May  16th,  18%  ;  five 
thousand  dollars  June  16th,  18%;  five  thousand  dollars 
July  I6th,  18%;  five  thousand  dollars  August  ISth,  18%; 
and  five  thousand  dollars  September  16th,  18%,  the  last 
six  installments,  however,  being  made  subject  to  the  con- 
ditions affecting  the  time  of  payment  of  the  said  first  and 
second  installments  as  above  provided," — thus  showing  a 
clear  intention  that  the  money  loaned  was  to  be  used  to  pay 
for  the  buildings,  and  was  not  to  be  paid  over  until  it  was 
secured  b}-  the  completion  of  the  buildings  as  they  pro- 
gressed. By  the  building  contract  of  H.  T.  Cushwa  &  Bro., 
the  buildings  were  to  be  completed  on  the  1st  of  May  18%, 
at  which  time  twenty-five  thousand  dollars  of  the  loan 
would  have  remained  in  the  control  of  the  association  ; 
and  if  H.  T.  Cushwa,  president  of  such  association,  had 
adhered  to  the  provisions  of  the  loan  contract,  no  part  of 
the  twenty-five  thousand  dollars  would  have  been  paid  over 
until  the  buildings  were  completed,  but,  because  his  firm 
was  behind  on  the  contract,  he  authorized  the  association 
funds  to  be  paid  over,  in  violation  of  the  condition  on  which 
it  was  loaned,  to  be  used  for  other  purposes  than  pay- 
ment for  the  buildings.  The  last  installment  was  not  to  be 
paid  until  the  16th  of  September^  18%,  which  was  four 
months  after  the  buildings  were  stipulated  to  be  complet- 
ed, one  month  after  H.  T.  Cushwa  &  Bro.  settled  with  the 
wagon  company,  and  accepted  its  negotiable  notes,  payable 
four,  five,  and  six  months  after  date,  to-wit:  August  IS, 
18%,   and  fifteen  days  after  they  finally  completed  the 
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work  for  which  they  claim  a  mechanic's  lien  ;  and  yet  the 
said  H.  T.  Cushwa  concealed  from  the  association,  of  which 
he  Was  still  the  president,  the  fact  that  his  firm  was  ^oing* 
to  file  and  claim  a  mechanic's  lien,  and  actually  allowed  and 
joined  in  paying-,  as  such  president,  to  said  Auhurn  Wag-on 
Company,  said  installment  of  five  thousand  dollars,  which 
should  have  been  applied  to  the  payment  of  the  amouat  of 
such  mechanic's  lien.     By  accepting-  the  deferred  notes  of 
the  company,  he  placed  itout  of  the  firm's  power  to  sue  until 
they  were  due,  concealed  the  fact  of  the  claim  from  the  as- 
sociation, and  led  the  other  oflBcers  thereof  to  believe  that 
it  had  been  satisfied,  arid  then,  as  president  of  said  associa- 
tion, authorized  the  payment  of  the  last  installment  to  the 
company.     This  is  certainly  a  breach  of  trust,  for  which, 
if  the  mechanic's  lien  were  coming  to  him  individually,  it 
would  justify  the  court  in  postponing  it,  if  prior  in  rig-ht, 
to  the  trust  deed  of  the  association.     Not  only  this,  but  as 
president  of  the  association,  he  neglected  to  have  the  trust 
deed  or  contract  on   record  until  after  his  firm  had  com- 
menced work  under  their  building  contract,  with  full  notice 
of  such  deed  of  trust  and  loan  contract.     He  virtually  had 
the  money  in   his  own  hands  which  was  intended  to  and 
should  have  gone  to  the  extinguishment  of  the  mechanic's 
lien  ;  but,  having  extended  credit  to  the  company,  he  plac- 
ed  it  out  of  the  power  of  his  firm  to  demand  payment 
thereof,  and  allowed  the  money  to  be  applied  in   fraud   of 
the  association,  without  giving  it  any  notice,  while  he  was 
its  trusted  executive  officer.    Its  rights  he  gave  away  with- 
out its  knowledge,  but  was  careful  to  preserve  his  own. 
His  acts  and  knowledge  in  the  premise?,  were  the  acts  and 
knowledge  of  the  firm.     And  when  he  authorized  the  mon- 
ey which  was  intended  by  the  association  to  be  used  in  pay- 
ment for  the  firm's  indebtedness  to  be  paid  to  the  wagon 
company,  and   allowed  the  same  to  be  applied  otherwise 
than  to  the  extingishment  of  the  mechanic's  lien,  and  ac- 
cepted deferred  negotiable  notes  in  lieu  of  such  money,  he 
thereby  bound  his  firm  to  the  release  of  its  prior  rig-ht,  if 
any  it  had,  over  the  association  trust  lien.     17  Am.  &  Eng. 
Enc.  Law,  pp.  1038,  1069.     The  association  trusted  him 
with  its  business.     The  firm  did  likewise.     The  associa- 
tion never  authorized  him  to  permit  the  application  of  its 
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loan  to  the  waggon  company  to  be  used  for  any  purpose 
other  than  the  extinguishment  of  the  debt  on  its  security 
until  such  debt  was  fully  satisfied,  as  appears  from  the 
contract  sig-ned  by  him  as  its  president ;  yet,  as  a  member 
of  the  firm,  he  had  a  right  to  release  the  firm's  debt,  post- 
pone its  payment,  or  to  direct  the  funds  applicable  thereto 
to  be  applied  otherwise  in  such  manner  as  to  completely 
bind  the  firm,  but  not  to  the  injury  or  loss  of  the  associa- 
tion. With  both  he  must  act  honorably,  and  within  the 
scope  of  his  authority  in  his  double  capacity.  His  dutyas 
president  of  the  association  was  to  see  that  its  funds  were 
applied  to  relieve  its  security  from  prior  liens,  and  this 
duty  he  could  not  legally  disregard,  as  he  had  no  other  al- 
ternative. His  duty  to  his  firm  was  to  see  that  this  money 
was  applied  on  its  indebtedness  as  soon  as  the  work  was 
completed.  This  duty  he  could  legally  disregard,  post- 
pone the  indebtedness,  and  allow  the  money  to  be  other- 
wise used,  and  thus  bind  the  firm.  This  he  did  do,  and 
the  firm  should  be  held  bound  by  his  action,  and  its  lien 
should  be  postponed  to  the  trust  lien.  This  is  both  just 
and  equitable.  The  innocent  stockholders  were  made  to 
suffer  by  the  decree  of  the  court,  while  he  who  had  it  in 
his  power  and  should  have  protected  their  rights  is  re- 
warded for  breach  of  the  trust  and  confidence  placed  in 
him.  He  saved  himself  ;  others  he  should,  but  would  not, 
save.  His  gains,  therefore,  should  have  been  used  to  cure 
their  losses.  The  commencement  of  a  duty  is  not  the 
performance  thereof,  the  court  to  the  contrary  notwith- 
standing, but,  to  be  rightly  performed,  it  must  be  fully 
completed ;  and  in  this  case  this  means  that  the  loss  should 
be  rightly  placed  on  the  shoulders  of  that  one  of  two 
parties  whose  conduct,  innocent  or  fraudulent,  occasioned 
it.  This  is  an  elementary  principle  of  equity.  The  firm, 
through  its  agent,  H.  T.  Cushwa,  knowingl}^  permitted 
the  money  intended  to  satisfy  its  lien  to  be  otherwise  dis- 
pose of  and  used,  to  the  injury  of  the  association;  and 
therefore,  the  firm  should  bear  the  loss,  and  not  the  as- 
sociation. 

Reversed, 
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CHARLESTON. 

Hundley  v.  Calloway. 

Submitted  June  18,  1898— Decided  Dec.  7,  1898. 

1.  Ch ATTTEL  Mortgage.  — Removal  of  Property  —Detinue, 

R.  executes  a  deed  of  trust  on  two  mules  to  H.,  trustee,  to  secure 
Y.  in  the  sum  of  one  hundred  and  sixty- five  dollars.  The  deed  is 
recorded  in  R.  County,  November  23,  1895,  the  day  of  its  execu- 
tion. The  property  is  removed  to  C.  County,  and  the  deed  re- 
corded there  December  S,  1895.  The  property  is  removed  to  F. 
County,  and  the  deed  recorded  there  November  28,  18%.  On  No- 
vember 30,  18%,  action  is  brought  by  H. ,  trustee,  in  detinue,  for 
the  mules,  before  a  justice,  in  F.  County,  against  C,  who  is  in 
possession.  At  the  trial  the  deed  of  trust  is  given  in  evidence, 
mules  identified,  possession  is  proven  with  C,  and  that  one  hun- 
dred dollars  on  the  trust  lien  is  still  due  and  unpaid.  H.,  the 
trustee,  has  shown  superior  title,  and  is  entitled  to  recover,  un- 
less C.  shows  that  he  purchased  the  mules  without  notice,  and  for 
valuable  consideration,  without  C.  and  R.  Counties,  three  months 
or  more  prior  to  the  recordation  of  the  deed .  (p.  519) 

2.  Chattel  Mortgage. — Detinue — Damages— Judgment, 

In  such  case,  if  plaintiff  establish  his  right  to  recover,  the 
measure  of  his  damages  would  be  the  amount  proved  to  be  due 
and  unpaid  on  the  trust  lien,  for  which  he  should  have  alternate 
judgment  against  the  purchaser,  (p.  520). 

Error  to  Circuit  Court,  Fayette  County. 

Detinue  by  G.  W.  Hundley,  trustee,  against  A.  N.  Callo- 
way. A  judgment  of  a  justice  of  the  peace  in  favor  of  de- 
fendant was  set  aside  by  the  circuit  court  on  certiorari^ 
and  defendant  brings  error. 

Affirmed. 

St.  Clair,  Walker  &  Dillon,  for  plaintiflFis  error. 

Payne  &  Payne,  for  defendant  in  error. 
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McWhorter,  Judge  : 

E.  E.  Runion  conveyed  by  deed  of  trust,  November  23, 

1895,  to  G.  W.  Hundley,  trustee,  two  mules,  to  secure  to 
S.  J.  Young-  the  payment  of  two  notes,  of  sixty-five  dollars 
and  one  hundred  dollars  respectively,  which  deed  was  re- 
corded in  Roane  County  on  the  day  of  its  date.  The  prop- 
erty was  removed  to  Calhoun  County,  and  said  deed  there 
recorded  December  19,  1895.     On  the  28th  of  November, 

1896,  it  was  recorded  in  Fayette  County.     Two  days  there- 
after (November  30th),  the  trustee,  G.  W.  Hundley,  insti- 
tuted his  action  in  detinue  before  Justice  A.  C.  Barton,  in 
Fayette  County,  against  A.  N.  Calloway,  for  the  possession 
of  the  two  mules,  describing-  them,  and  alleging  their  val- 
ue at  one  hundred  and  twelve  dollars  and  fifty  cents  each, 
summons  returnable  on  the  5th  day  of  December,  1896,  on 
which   day  defendant,  by  counsel,  appeared  only  for  the 
purpose  of  quashing  the  summons  and  the  return  thereon, 
and  made  such  motion,  which  was  overruled,  to  which  rul- 
ing the  defendant  excepted.     Defendant  demanded  a  jury, 
which  was  summoned,  impaneled,  and  sworn.     Evidence 
was  adduced  by  t  je  plaintiff,  who  introduced  the  deed  of 
trust,  showing  the  recordation  thereof  in  the  three  counties 
of  Roane,  Calhoun  and  Fayette,  as  above  stated,  to  the  in- 
troduction of  which   defendant  objected.     The  objection 
was  overruled,  and  defendant  excepted.     S.  J.  Young  tes- 
tified that  there  was  still  due  him  on  his  debt  secured  by 
trust  deed,  one  hundred   dollars,  with  thirteen  and  one- 
third  months'  interest,  and  identified  the  mules  in  posses- 
sion of  defendant  as  the  same  conveyed  in  the  trust  deed, 
and  stated  that,  according  to  his  best  information,   the 
mules  were  removed  from   Calhoun  County  about  the  1st 
of  October,  1896,  and  that  Runion  took  them  out  of  the 
county;  that  he  supposed  the  property  came  into  the  pos- 
session   of    the   defendant  about  the    I7th    of  October; 
that    the    property  was  with    the  show,  and  it    was   ad- 
vertised to  be  at  Fayetteville  the  17th  of  October,  and  he 
supposed  the  defendant  traded  for  them  ;  he  had  been  told 
so.     Defendant,  by  his  counsel,  moved  to  exclude  the  an- 
swers of  the   witness  in  relation   to  when  the  property 
came  to  Fayetteville,  and  when  defendant  traded  for  it, 
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which  the  court  overruled,  and  the  defendant  objected  and 
excepted.  Witness  further  stated,  by  permission  of  the 
court,  over  the  objection  and  exception  of  the  defendant, 
that  the  defendant  said  to  him  he  did  no.  dispute  their  be- 
ing* the  same  mules.  On  cross-examination,  witness  said 
he  could  not  give  the  date  when  he  last  saw  the  mules  in 
Calhoun  County;  did  not  know  of  his  knowledge  the  exact 
date  of  their  leaving-  Calhoun  County ;  said  it  had  been 
pretty  near  a  year  since  he  (witness)  had  been  in  Calhoun 
County.  Witness  T.  G.  Walker  testified  on  behalf  of 
plaintiff,  that  the  show  was  in  Favetteville  in  October; 
had  seen  the  mules  several  times  in  defendant's  possession 
since  the  show;  never  saw  them  in  his  possession  before 
the  show;  and  defendant  told  witness  that  he  traded  for 
them  at  that  time.  And  this  was  all  the  evidence  offered 
in  the  case.  Defendant  moved  the  court  to  strike  out  the 
evidence  so  offered,  which  motion  was  overruled  ;  and  de- 
fendant excepted  to  said  ruling,  and  the  jury  returned  a 
verdict  for  the  defendant.  Plaintiff  moved  to  set  aside  the 
verdict,  and  grant  him  a  new  trial,  for  the  reason  that  the 
verdict  is  contrary  to  the  law  and  ♦he  evidence,  which  mo- 
tion the  justice  overruled,  and  gave  judgment  for  the  de- 
fendant, to  which  ruling  the  plaintiff  excepted.  IMaintiff 
applied  for,  and  secured  from  the  circuit  court  of  Fayette 
County  a  writ  of  certiorari. 

On  the  10th  of  March,  defendant,  by  counsel,  moved  the 
court  to  quash  the  writ  and  return  thereon,  and  the  peti- 
tition  filed  in  the  case,  on  the  ground  that  the  writ  of  r^;- 
tiorari  vf2i%  improvidently  awarded,  for  the  reason  that  the 
justice  did  not  err  in  overruling  plaintiff's  motion  to  set 
aside  the  verdict  of  the  jury,  and  in  refusing  to  grant  him 
a  new  trial,  which  motion  the  court  overruled,  and  held 
there  was  error  in  the  record  judgment  of  the  justice,  and 
set  aside  the  said  judgment  and  verdict,  and  granted 
plaintiff  a  new  trial,  and  retained  the  case  in  the  said  cir- 
cuit court  for  trial ;  to  which  rulings  of  the  court  the  de- 
fendant excepted,  and  tendered  his  bill  of  exceptions, 
which  was  duly  signed  and  saved  to  him,  and  defendant 
obtained  from  this  Court  a  writ  of  error  and  supersedeas, 
assigning  as  error  that,  **in  order  to  make  out  his  case,  it 
was  necessary  to  prove  that  not  more  than  three  months 
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had  elapsed  from  the  date  of  the  removal  of  the  property 
from  the  county  of  Calhoun  or  the  county  of  Roane  next 
preceding^  the  institution  of  the  suit,  or  that  the  convey- 
ance thereof  had  been  on  record  in  the  county  of  Fayette 
within  that  period.  There  is  no  proof  in  the  record  to 
show  that  the  property  in  question  was  removed  from  the 
county  of  Calhoun  or  the  county  of  Roane  within  three 
nK>nths  prior  to  the  institution  of  the  suit,  and  this  must 
appear  affirmative  before  the  action  can  be  maintained, 
since  the  deed  does  not  appear  to  have  been  recorded  in 
Fayette  County  until  the  28th  of  November,  18%.'  By  the 
deed  of  trust,  the  property  being  fully  identified  upon  the 
trial,  the  plaintiff  clearly  showed  himself  to  have  the 
superior  title,  and  entitled  to  recover  possession  of  the 
same,  unless  the  defendant  showed  his  rig-ht  by  having*  pur- 
chased the  property  for  valuable  consideration,  without 
notice,  and  without  Calhoun  and  Roane  Counties,  three 
months  or  more  prior  to  the  28th  of  November,  1896,  the 
date  of  the  recordation  of  said  deed.  The  defendant  dfd 
not  attempt  to  shovv  that  he  had  any  rig-ht  whatever.  He 
may  have  simply  borrowed  the  mules  from  Runion  or  was 
bailee  of  Runion,  the  owner. 

Defendant  contends  that,  unless  it  was  shown  that  the 
trust  deed  was  recorded  in  Fayette  within  the  period  of 
three  months  from  the  time  the  mules  were  removed  from 
Calhoun,  then  the  defendant  was  a  purchaser  without  no- 
tice of  the  existence  of  said  lien.  He  failed  to  show  that 
he  was  a  purchaser  at  all.  It  is  also  contended  that  plain- 
tiff, notfhaving  proved  the  value  of  the  mules,  was  not  en- 
titled to  recover  because  of  the  provision  of  section  6,  chap- 
ter 102,  Code,  that  the  verdict  shall  be  for  the  possession 
of  the  property  claimed,  if  it  can  be  had ;  if  not,  that  he 
recover  the  value  thereof  as  found  by  the  verdict.  While 
the  plaintiff  did  not  prove  the  value  of  the  mules,  he  did 
prove  the  exact  amount  of  interest  he  had  in  them,  which 
amount  paid  to  him  by  the  defendant,  or  real  owner  of  the 
mules,  would  have  entitled  him  to  hold  them  free  from  said 
trust  deed.  The  plaintiff  only  held  the  leg-al  title  to  the 
mules  for  the  benefit  of  Young*,  and  only  to  the  amount  of 
his  lien  upon  them,  and  their  value  to  him  would  be  limited 
to  the  amount  yet  unpaid  on  his  lien,  as  in  Ckamberlin  v. 
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SkaWy   18  Pick.  283,  where  Shaw,  C.  J.,  rendering  the 
decision  of  the  court,  says :     **If  the  case  is  so  situated 
that  the  plaintiff  can  be  indemnified  by  a  sum  of  money 
less   than  the  full  value,  there    seems  to  be  no  reason 
why  it  should   not  be  done,  as  where  the  plaintiff  has 
a  special    property,   subject  to    which   the  defendant  is 
entitled  to  the  g-oods.     For  instance,  a  factor  has  a  lien  on 
goods  to  half  their  value.    The  principal  becomes  bank- 
rupt, and  the  property  vests  in  his  assignees,  subject,  of 
course,  to  all  legal  liens.     The  assignees,  denying  and  in- 
tending to  contest  the  factor's  lien,  get  possession  of   the 
goods,  and  convert  them.    The  factor  brings  trover,  estab- 
lishes his  lien;  and  recovers.  How  shall  damages  be  assess- 
ed? If  herecover  the  full  value  of  thegoods,  he  will  be  respon- 
sible directly  back  to  the  defendants  themselves   for    a 
moiety  of  the  value.     To  avoid   circuity  of  action,    \vhy 
should  not  damages  be  assessed  to  the  amount  of  his  lien? 
He  is  fully  indemnified.     The  balance  of  the  value  is  in  the 
hands  of  those  entitled  to  it,  and  the  whole  controversy  is 
settled  in  one  suit.     If  the  plaintiff  is  responsible  over  to  a 
third  person,  or  if,  for  any  cause,  the  defendant  is  not  en- 
titled to  the  balance  of  the  value,  a  very  different  rule  ^vould 
prevail,  and  justice  would  require  that  the  whole  value  of 
the  property  should  be  assessed  to  the  plaintiff."     When 
the  plaintiff  has  only  a  special  property  in  the  thing  sued 
for,  as  a  pledgee,  and  not  the  absolute  property,  and  it  is 
shown  on  the  trial  what  is  the  exact  amount  of  his  lien 
against  the  property,  a  verdict  for  that  amount  as  alter- 
nate value  would  not  be  error.     Nor  would  a  verdict  for 
the  possession  of  the  property  without  ascertaining  the 
value  be  error,  under  the  statute.     Brownellv.  Hawkins^  4 
Barb.  491 ;   Chadivick  v.  Lamb^  29  Barb.  518,  522  ;  Spoor  v. 
Holland^  8  Wend.  445;  2  Tuck.  Comm.  c.  6,  p.  81      Plain- 
tiff in  error  seems  to  have  overlooked  the  last  clause  of  sec- 
tion 6,  chapter  102,  which  says:    **If  the  verdict  omit  price 
or  value,  the  court  may  at  any  time  have  a  jury  impaneled 
to  ascertain  the  same."     The  circuit  court  did  not  err  in 
setting  aside  the  judgment  and  verdict,  and  retaining  the 
case   for  a  fair  trial  of  the  rights  of  the  parties  in  that 
court,  and  the  same  is  affirmed. 

Affirmed^ 
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CHARLESTON. 

Kennewkg  r.  Schilansky  ct  aL 
Submitted  Sept.  15,  1898— Decided  Dec.  7,  1898. 

1.  Paktnership — Assignment— Partner^ s  Interest, 

A  partner  has  no  individual  assignable  interest  in  the  social 
assets  until  the  social  debts  are  satisfied,     (p.  524). 

2.  Partnership — Insolvency —Assignment — Lien, 

An  assig-nee  of  a  partner's  individual  interest  in  an  insolvent 
firm  cannot  successfully  attack  an  alleg-ed  partnership  assig'n- 
ment,  made  to  secure  a  just  partnership  debt,  as  the  latter  is  a 
lien  on  the  social  assets  superior  to  the  claims  of  the  individual 
partners  or  their  creditors.     ( (p.  524). 

3.  Assignment — Open  Account — Equitable  Assignment, 

A  verbal  assignment  of  an  open  account  in  consideration  of 
future  credit  and  merchandise  sold  and  delivered  is  a  good 
equitable  assignment,  although  not  afterwards  reduced  to  writ- 
ing, as  promised,     p.  526). 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  C.  F.  Kenneweg"  against  B. Schilansky  and  others. 
Decree  for  plaintiff,  and  the  H.  B.  Claflin  Company  ap- 
peals. 

Affir7ncd. 

Dayton  &  Dayton  and  C.  O.  Stkieby,  for  appellant. 

Cunningham  &  Stalling  and  E.  D.  Talbott,  for  ap- 
pellee. 

Dent,  Judge: 

C.  F.  Kenneweo^  filed  his  bill  of  complaint  in  the  circuit 
court  of    Tucker  County  on   the  9th  day    of  July,   1895, 
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against  the  Columbia  Lumber  Company  and  others,  alleg- 
ing- that  himself,  B.  Schilansky,  G.  Schatz,  Camden  Lips- 
comb and  P.  J.  Sullivan  were  the  only  stockholders  in  said 
company,  which  had  forfeited  its  charter,  and  ceased  to  do 
business;  that  it  owed  no  debts  except  about  nine  thou- 
sand dollars  to  the  firm  composed  of  B.  Schilansky  and  G. 
Schatz,  which  had  been  assigned  to  the  plaintiff  for  the 
benefit  and  use  of  the  defendant  in  Kenneweg  Company, 
to  be  applied  on  the  indebtedness  of  said  Schilansky  & 
Schatz  to  said  Kenneweg  Company;  that  the  said  Colum- 
bia Lumber  Company  is  still  the  owner  of  a  sawmill  and 
fixtures,  and  a  lot  of  sawed  lumber,  and  that  the  same  was 
being  fraudulently  disposed  of  and  misappropriated  by 
said  Schilansky, and  praying  the  appointmentof  a  receiver, 
that  said  corporate  affairs  might  be  wound  up,  and  said 
debt  paid.  A  receiver  was  appointed  to  take  charge  of, 
preserve,  and  sell  the  property.  On  the  15th  day  of 
August,  1895,  the  H.  B.  Claflin  Company  filed  its  petition 
in  said  cause,  seeking  to  prevent  the  sale  of  the  property 
by  the  receiver,  and  alleging,  among  other  things,  "that 
on  the  11th  day  of  July,  1895,  B.  Schilansky  sold,  transfer- 
red, assigned,  and  set  over  unto  your  petitioner  as  collat- 
eral security  all  his  capital  stock,  all  claims,  choses  in  ac- 
tion, accounts,  and  demands  of  every  character  and  nature 
he  had  against  the  said  Columbia  Lumber  Company,  which 
petitioner  is  reliably  informed  and  believes  amounts  to 
more  than  $7,000  in  excess  of  the  capital  stock,  which  is 
for  the  sum  of  $2,400,"  and  it  denies  any  indebtedness  to 
C.  F.  Kenneweg  or  the  Kennew^eg  Company,  or  that  said 
company  is  entitled  to  the  debt  of  Schilansky  &  Schatz. 
Kenneweg  answered  this  petition,  reasserting  the  as- 
signment set  up  in  his  bill,  denying  petitioner's  rights, 
and  demanding  the  relief  prayed.  On  the  31st  day  of  De- 
cember, 1895,  the  cause  was  referred  to  Commissioner 
Jeff.  Lipscomb  to  report  the  assets  and  liabilities  of  the 
Columbia  Lumber  Company.  On  the  24th  day  of  Novem- 
ber, 18%,  the  commissioner  returned  his  report,  in  which 
he  found  the  assets  of  the  corporation  in  the  hands  of  the 
receiver  amounted  to  one  thousand  one  hundred  and  sev- 
enty-seven'dollars  and  twenty-two  cents,  which  was  not 
at  sum  sufficient  to  pay  the  claim  of  Schilansky  &  Schatz, 
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the  only  debt  against  the  corporation;  and  which  was  now 
being"  held  by  the  Kenneweg  Company  by  assignment,  and 
that  said  Kenneweg  Company  was  entitled  to  the  funds 
aforesaid.  He  further  reported  *'tbat  he  has  used  his  best 
efforts  to  get  proof  of  the  claim  of  the  H.  B.  Claflin  &  Co.'s 
debt,  if  they  have  any,  but  has  wholly  failed."  The  H.  B. 
Claflin  Company  filed  numerous  immaterial  exceptions  to 
this  report,  the  principal  one  being  as  to  the  finding  in  ^fa- 
vor of  C.  F.  Kenneweg.  The  commissioner's  report  was 
fully  justified  by  the  evidence  before  him,  and  the  excep- 
tions were  therefore  properly  overruled.  After  the  re- 
port was  filed,  the  H.  B.  Claflin  Company  took  several  de- 
positions to  prove  the  allegations  of  its  petition,  and  final- 
ly took  the  deposition  of  B.  Schilansky,  to  the  reading  of 
which  the  plaintiff  objected,  for  the  reason  that  it  was 
taken  too  late.  Neither  Schatz  nor  Schilansky,  either  as 
partners  or  individuals,  answered  the  bill,  but  it  was  taken 
as  confessed  as  to  them.  At  the  March  term,  1897,  a  final 
decree  was  entered,  overruling  the  exceptions  to  the 
commissioner's  report,  sustarning  the  exception  to  the  de- 
position of  Schilansky,  disbursing  the  fund  to  C.  Kenne- 
weg for  the  use  of  the  Kenneweg  Company,  and  dismiss- 
ing the  petition  of  the  H.  B.  Claflin  Company,  and  from 
this  decree  said  company  appeals  assigning  numerous 
errors,  which  are  unnecessary  to  repeat  here,  as  none  of 
them  appear  to  be  prejudicial  to  the  appellant's  rights. 

By  its  petition,  appellant  only  claimed  the  assignment  of 
Schilansky's  interest,  and  this  allegation  is  sustained  by 
its  proof.  But  it  neUher  alleged  nor  proved  that  it  was  the 
owner  of  the  Schilansky  &  Schatz  debt,  the  bone  it  was  ap- 
parently contending  about,  and  in  which  it  acquired  no  in- 
terest by  virtue  of  the  assignment  of  Schilansky  until  the 
partnership  debts  were  paid.  The  assignment  on  which 
it  relies  is  as  follows:  **For  a  valuable  consideration 
from  the  H.  B.  Claflin  Company,  a  corporation  formed 
and  doing  business  under  the  laws  of  the  state  of  New 
Jersey,  I  hereby  sell,  set  over,  transfer,  and  assign  unto 
the  said  H.  B.  Claflin  Co.,  as  collateral  security  for  the  pay- 
ment of  certain  notes  and  open  account  which  the  firm  of 
Schilansky  &  Schartz  owe  to  said  company,  all  my  capital 
stock,  in  all   claims,  choses  in  action,  accounts  of  every 
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character  or  nature  against  the  Columbia  Lumber  Co., 
which  was  incorporated  in  the  State  of  West  Virginia,  and 
operated  in  the  village  of  Mackieville,  Tucker  County,  W- 
Va.,  shipping  from  Hulings  in  said  county,  where  some  of 
its  property  now  is,  but  which  charter  was  forfeited  in  the 
year  1894  for  the  reason  that  the  state  license  was  not 
paid  thereon.  It  is  understood  that  this  assigns  every  in- 
terest of  every  nature  before  and  after  the  said  charter 
was  forfeited.  Given  under  my  hand  and  seal  this  11th 
day  of  July,  1895.  B.  Schilansky.  [Seal.]"  This  is  noth- 
ing more  than  an  assignment  of  Schilansky's  individual  in- 
terest, and  does  not  purport  to  assign  the  claim  of  Schi- 
lansky &  Schatz,  although  made  to  secure  a  debt  of  that 
firm.  One  partner  has  no  assignable  interest  in  the  assets 
of  the  firm  until  the  firm  debts  are  paid,  but  one  partner 
can  assign  firm  assets  to  pay  firm  debts.  This  latter 
Schilansky,  for  some  reason  did  not  undertake  to  do,  and 
his  assignee  only  took  his  interest  in  the  firm  claim  against 
the  Columbia  Lumber  Company  after  payment  of  the  firm 
debts;  and  the  Kenneweg  Company,  being  a  firm  creditor, 
and  claiming  under  an  alleged  firm  assignment,  Schilan- 
sky's  individual  assignee  would  have  no  equity  as  against 
a  firm  creditor  by  virtue  of  his  assignment,  and  no  right 
to  attack  the  alleged  firm  assigment.  Conway^s  AdmVs  v. 
Siealcy,  44  W.  Va.  163,  (28  S.  E.  793.)  If  this  were  a  suit 
to  settle  up  the  partnership  of  Schilansky  &  Schatz,  the  H. 
B.  Claflin  Company  being  a  firm  creditor,  would  have  the 
right  to  attack  the  alleged  assignment  of  the  firm  to  the 
Kenneweg  Company;  but  such  an  attempt  or  claim  is  not 
could  do  so  after  returning,  he  would  prepare  a  document 
showing  the  transfer  to  us  of  their  account  against  the 
Columbia  Lumber  Company,  on  the  strength  of  which 
promise  we  gave  them  more  goods."  Mr.  Schatz,  on  the 
witness  stand,  did  not  attempt  to  deny  this  arrangement, 
but  simply  claimed  that  no  formal  assignment  had  been 
made.  The  testimony  of  J.  D.  and  C.  J.  Griffith  as  to  ad- 
missions made  by  Schilansky  tends  to  corroborate  Mr. 
Kenneweg. 

Schilansky,  after  the  case  has  been  closed,  gives  his  tes- 
timony, denying  any  assignment  to  the  Kenneweg  Com- 
pnay,  and  claims  an  assignment  was  made  to  the  H.  B. 
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Claflin  Company,  which  is  the  one  before  copied  herein, 
being-  an  assig-nment  of  his  individual  interest.  This  was 
made  after  suit  broug-ht,  and  he  was  deprived  of  the  pos- 
session of  the  property  of  the  Columbia  Lumber  Company, 
and  the  whole  transaction  on  his  part  shows  an  evident  de- 
sire to  prevent  the  Kenneweg  Company  from  being  paid 
its  debt  for  having*  interfered  with  his  management  of  the 
affairs  of  the  Columbia  Lumber  Company.  Hence  his  evi- 
dence, under  the  circumstances,  is  not  sufficient  to  open 
up  the  case  anew,  but  the  preponderance  of  the  evidence 
fully  establishes  a  parol  equitable  assignment,  sustained 
as  it  is  by  the  written  paper  bearing  the  partnership  sig- 
nature. On  page  1058,  2  Am.  &  Eng-.  Enc.  Law  (2d  Ed.) 
the  law  is  stated  to  be,  '*A  valid  parol  transfer  of  an  ac- 
count may  be  made  without  a  delivery  of  a  copy  or  trans- 
cript thereof."  The  claim  of  Schitansky  &  Schatz  was 
an  open  account  against  the  Columbia  Lumber  Com- 
pany, which,  for  the  purpose  of  gaining*  further  credit,  was 
pledg-ed  as  security  to  the  Kenneweg  Company,  they 
promising  to  make  a  written  assig-nment  thereof.  This 
they  never  did  other  than  the  Strieby  note,  althoug-h  they 
secured  the  g^oods  for  which  the  account  was  pledged. 
This  was  the  evidence  of  Kenneweg  on  which  the  commis- 
sioner's report  was  founded.  There  is  no  evidence  disput-' 
ing- the  justice  of  the  Kenneweg"  Company's  debt  against 
Schilansky  &  Schatz,  althoug-h  it  is  alleg-ed  in  the  petition 
that  Kenneweg  is  larg-el)^  indebted  to  the  Columbia  Lum- 
ber Company.  The  proof  does  not  sustain  the  alleg-ation. 
The  H.  B.  Claflin  Company  assig-nment  being-  subsequent, 
made  in  its  petition,  and,  if  it  were,  as  the  proof  now 
stands,  it  is  most  favorable  to  the  Kenneweg-  Company, 
Mr.  Schatz  testifies:  "We  intended  to  assig-n  this  [mean- 
ing- the  claim  in  controversy]  to  Mr.  Kenneweg,  as  I  stated 
before  to  credit  our  account  for  merchandise  shipped  by 
Mn  Kenneweg  to  us;"  and  he  acknowledg-ed  writing  the 
following  letter  to  Mr.  Strieby:  "Thomas,  W.  Va.  July 
7,  '95.  Mr.  C.  O.  Strieby — Dear  Sir:  We  made  a  trans- 
fer to  the  Kenneweg  Co.,  of  our  shares  and  stock  in  the 
Columbia  Lumber  Co.,  Hulings,  and  of  our  account  against 
same  Lumber  Co.,  on  June  1,  '95,  for  the  security  of  their 
account  in  Hulings  ag-ainst  us.     Mr.  Kenneweg-  desires  to 
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confer  with  you  in  regard — our  matter.  If  you  can,  please 
come  over  here  to-morrow  morning*  with  Mr.  Kenneweg. 
Respectfully,  S.  &  Schatz."  Mr.  Kenneweg  testifies  as 
follows,  to  wit:  '*About  May  1894,  Schilansky  &Schatz,  of 
Hulings,  owed  us  for  goods  furnished  the  Hulings  store 
which  bills  were  then  due.  (When  I  say  *us,'  I  mean  the 
Kenneweg  Company.)  Schilansky  &  Schatz  claimed  that 
they  could  not  pay  us,  as  they  were  heavy  creditors  of  the 
Columbia  Lumber  Company,  and  in  lieu  of  the  payment  of 
the  bill  of  Schilansky  &  Schatz,  agreed  to  and  made  over 
to  us  collateral  security  for  our  claim  all  their  interest  in 
the  Columbia  Lumber  Company,  and  their  account  against 
said  company,  and  further  agreed  that  this  arrangment 
should  continue  as  security  for  any  goods  we  would  subse- 
quently ship  them,  and  that  their  account  as  it  increased 
against  the  Columbia  Lumber  Company,  should  be  our  col- 
lateral security.  On  the  strength  of  this  agreement  we 
continued  to  ship  them  goods  without  their  paying  us  any- 
thing on  their  Hulings  account.  About  May  or  June,  1895, 
their  account  having  increased  very  much,  and  we  again 
refused  them  more  goods.  Mr.  B.  Schilansky  then  came 
to  Cumberland,  to  learn  the  reason  of  our  refusal  to  fur- 
nish goods,  and  I  told  him  we  must  have  some  money.  He 
said  that  they  had  no  money,  but  that  it  was  tied  up  in  the 
Columbia  Lumber  Company,  and,  as  we  had  their  account 
against  the  Columbia  Lumber  Company  for  collateral  se- 
curity, and  our  account  against  them,  we  should  feel 
perfectly  safe.  I  replied  that  we  had  no  written  agree- 
ment, only  a  verbal  one.  He  answered,  as  soon  as  he 
both  in  law  and  time  to  that  of  the  Kenneweg  Company, 
the  court  committed  no  prejudicial  error  in  overruling  the 
exceptions  to  the  commissioner's  report,  and  dismissing 
the  petition.     The  decree  is  therefore  affirmed. 

A^rmed, 
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CHARLESTON. 

Lambkrt  r.  NiCKLASS  ct  aL 

Submitted  Sept.  10,  1898— Decided  Dec.  7,   1898. 

1.  Agister's  Likn — Livestock. 

One  who  keeps  a  horse  or  other  live  stock  for  compensation  has 
a  lien  thereon  for  such  compensation  by  Code  1891,  c.  100,  s.  IS. 
(p.  528). 

2.  Agister's  Lirn — Innkeeper — Attachment, 

An  innkeej^er  or  keeper  of  live  stock  who  has  a  lien  on  the  prop- 
erty does  not  lose  the  lien  by  levying"  an  attachment  upon  the 
property,     (p.  528). 

Appeal  from  Circuit  Court,  Berkeley  County. 
Suit  by  Walter  J.  Lambert  against  B.  Nicklass  and  oth- 
ers.    Decree  for  defendants,  and  plaintiff  appeals. 

Reversed. 

W.  H.  Traveks  and  Wisnkr  &  Woods,  for  appellant. 
Flick,  Westenhaver  and  Baker,  for  appellees. 

Brannon,  President: 

Lambert  kept  a  horse  and  bug-g-y  for  Brown,  claiming  a 
lien  for  the  keeping,  refusing  to  let  Brown  take  them  with- 
out payment.  Brown  agreed  that  they  should  stand  good 
for  their  keeping.  Brown  became  insolvent  and  assigned 
for  the  benefit  of  creditors,  but  did  not  include  this  proper- 
ty in  his  assignment.  Lambert  sued  for  keeping  the 
property,  levied  an  attachment  on  it,  the  oflBcer  leaving  it 
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in  his  possession.  The  attachment  was  quashed,  but  per- 
sonal judg-ment  was  rendered  for  the  debt.  Afterwards, 
Nicklass  Bros.  &  Co.  levied  an  execution  ag*ainst  Brown 
on  the  property,  and  Lambert  procured  an  injunction 
ag'ainst  selling-,  and  the  court  held  that  Lambert  had  no 
lien,  dissolved  the  injunction,  and  gave  the  execution  pre- 
ference over  Lambert's  lien,  and  Lambert  appealed. 

Lambert  claims  a  lien  for  keeping  ahorse  and  bug-gy  at 
his  stable  belong-ing  to  Brown,  under  section  15,  chapter 
100,  Code,  that  "persons  keeping  live  stock  for  hire  shall 
have  the  same  rights  and  remedies  for  the  recovery  of 
their  charges  therefor  as  innkeepers  have."  It  is  ques- 
tioned by  counsel  whether  Lambert  ever  had  any  lien. 
Counsel  say  that  agisters  and  liverymen  have  no  lien  at 
common  law,  as  is  true.  13  Am.  &  Eng.  Enc.  Law.  (1st 
Ed.  943).  They  say  that  an  innkeeper  has  a  lien  on  the 
goods  of  his  guest,  as  he  has  sole  and  exclusive  posses- 
sion, not  concurrently  with  the  owner;  but  that  one  who 
merely  feeds  and  takes  care  of  a  horse  has  not  sole  pos- 
session, but  one  concurrent  with  the  possession  of  the 
owner;  that  only  exclusive  possession  gives  a  lien.  Now, 
I  see  little  difference  as  to  possession.  The  transient 
I  guest  sometimes  takes  his  horse  and  uses  him  during  his 
»  stay  at  the  inn,  as  does  one  who  merely  keeps  his  horse 
at  the  stable. ''^It  is  the  keeping  the  guest  and  the  keeping 
the  horse  that  gives  rise  to  the  lien,  not  alone  possession, 
that  being  only  the  means  of  enforcing  pay.^^  (Jt  is  very 
plain  to  me  that  the  statute  intended  to  remedy  the  defect 
of  the  comon  law,  and  give  any  one  keeping  live  stock  for 
compensation  a  lien  ior  such  compensation, — a  lien  like 
that  of  the  innkeeper^  Of  course,  it  does  not  mean  one 
who  keeps  stock  to  be  hired,  as  there  the  compensation 
goes  to  the  other  party  for  use  of  the  stock ;  but  it  means 
to  give  a  lien  to  anyone  who,  for  hire  or  compensation, 
keeps  stock.     Lambert  clearly  had  a  lien. 

But  it  is  said  Lambert  waived  or  forfeited  his  lien  by 
bringing  action  for  the  same  demand  before  a  justice,  and 
levying  an  attachment  upon  the  property.  First,  it  is 
argued  that  judgment  in  this  action  merged  and  destroyed 
the  lien.  Judgment  does  merge  the  cause  of  action,  so  that 
it  cannot  be  sued  on  again  ;  but  I  understand  that  in  law 
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the  debt  is  one  thingf  and  its  lien  on  given  property  anoth- 
er thing,  and  that  judgment  does  not  destroy  the  lien. 
The  creditor  may  enforce  both,  and  his  election  of  one| 
does  noTexclude  the  other  as  a  remedy.  **Though  the  debt 
is  merged  in  the  judgment,  its  nature  is  not  destroyed  or 
affected ;  and  if  the  debt  was  one  for  which  a  lien  was  giv- 
en at  common  law  or  by  statute,  the  lien  continues  after 
judgment."     1  Jones,  Liens,  s.  1032a. 

But  it  is  claimed  with  more  confidence  by  counsel  for  ap- 
pellees that  the  lien  given  by  this  statute  is  like  that  given 
an  innkeeper  by  common  law,  and  that,  as  loss  of  posses- 
sion destroys  the  innkeeper's  lien,  so  the  levy  of  the  at- 
tachment took  away  from  Lambert  the  possession,  and 
g-ave  the  oflBcer  possession,  and  thus  lost  Lambert's  lien. 
There  is  quoted  to  us  the  passage  from  Jones  on  Liens 
(section  1014),  saying:  "An  attachment  of  goods  by  one 
who  claims  a  lien  on  them,  to  secure  the  same  debt  for 
which  the  lien  is  claimed,  is  a  waiver  of  the  lien.  The  at- 
tachment is  in  effect  an  assertion  that  the  property  belongs 
to  the  defendant.  Having  made  the  attachment,  he  is 
estopped  from  afterwards  asserting  the  contrary."  Also 
Hermann's  Law  of  Executors,  (sec.  172),  saying  :  "Taking 
property  in  execution  at  the  suit  of  a  party  having  a  lien 
thereon  destroys  the  lien  by  changing  the  possession  from 
the  bailee  to  the  officer,  though  the  property  is  left  with  the 
party.  The  possession  must  of  necessity  vest  in  the  officer 
in  order  to  enable  him  to  sell  the  property."  And  citations 
from  13  Am.  &  Eng.  Enc.  Law,  586,  and  Jones,  Liens,  s.  328,  to 
the  effect  that  a  carrier's  lien  is  lost  by  his  attaching  proper- 
ty. As  to  the  clause  from  Jones,  that  **the  attachment  is  an| 
assertion  that  the  property  belongs  to  the  defendant."  I 
will  say  that  there  is  no  force  in  it,  because  by  claiming  a 
lien  the  plaintiff  asserts  that  it  belongs  to  the  defendant 
as  much  as  by  attaching  it.  He  asserts  the  same  thing  by 
both  lien  and  attachment,  and  no  estoppel  can,  therefore, 
be  based  upon  any  contradiction  between  the  two.  Very 
little  authority  is  cited  for  the  above-cited  doctrine ;  the 
same  is  cited  for  all  the  propositions  above  given.  Regard- 
ing it  unreasonable,  I  have  sought  to  trace  its  origin,  and 
find  it  in  an  English  decision  in  1828  (^Jacobs  v.  Laiour^  5 
Bing.  130),  holding  that  where  one  entitled  to  a  lien  as  stable 
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keeper  and  trainer  sued  and  sold  and  bought  the  horses 
under  execution,  he  could  claim,  in  trover  against  him  by 
an  assignee  in  bankruptcy,  only  under  the  execution,  not 
under  his  lien,  his  lien  being  waived  by  the  execution. 
Lcgg^w.  Willard,  17  Pick.  140,  seems  to  hold  that  when  one 
has  a  lien,  and  attaches  for  the  same  debt,  his  lien  is  gone; 
but  it  is  a  mere  assertion,  and  no  discussion  of  any  author- 
ity. Wi'fiffard  V.  Banning;  39  Cal.  543,  is  cited  for  the 
proposition ;  but  there  the  affidavit  declared  the  creditor 
had  no  lien,  which  was  an  express  renunciation  of  it.  It 
seems  qnly  three  out  of  five  judges  concurred  in  the  opin- 
ion.. In  Arendalc  v.  Morgan^  5  Sneed,  703,  the  question  is 
considered,  and  the  court  refused  to  follow  that  doctrine, 
and  held  that  where  one  has  property  in  pledge  for  debt, 
and  parts  with  possession  with  intent  to  abandon  the  lien, 
as  if  he  agrees  that  it  be  attached  at  the  suit  of  a  third  per- 
son, it  is  gone  ;  but  not  so  where  he  attaches  for  his  own 
debt.     This  is  the  true  position. 

To  sustain  this  loss  of  lien  we  must  place  it  on  one  or 
the  other  of  two  ideas, — intentional  waiver,  or  from  loss 
of  possession.  As  to  the  first,  authority  is  abundant 
to  show  that  one  will  not  be  held  to  waive  a  lien  unless  the 
intent  be  express  or  very  plain  and  clear.  The  presump- 
tion is  always  against  it.  Merely  taking  a  new  security 
does  not.  Ransimer  v.  Fell,  39  W.  Va.  448,  (19  S.  E.  545); 
Hopkins  v.  Dctwiler,  25  W.  Va.  734,  748 ;  Hess  v.  Billc,  Id. 
97.  So  with  the  innkeeper's  lien,  11  Am.&  Eng.Enc.  Law, 
49. 

And  as  to  the  loss  of  lien  by  loss  of  possession:  An  inn- 
keeper having  a  lien  has  no  right  to  sell  the  property  with- 
out a  judicial  proceeding.  If  he  does,  he  is  liable  to  an 
action  of  trover  for  its  unlawful  conversion,  besides  losing 
his  lien.  His  only  remedy  is  to  hold  it  till  payment.  Un- 
reasonable this  is;  but,  where  no  statute  can  be  found  pro- 
viding for  a  sale,  it  is  so,  by  much  authority.  11  Am.  & 
Eng.  Enc.  Law,  (1st  Ed.)  46;  Jones,  Liens,  s.  523.  In  fact, 
on  the  mere  strength  of  lien,  he  can  sue  neither  at  law  nor 
in  equity,  if  there  is  no  statute  to  allow  it.  It  is  different 
from  a  pledge  or  pawn.  13  Enc.  PL  &  Prac.  127;  1  Jones, 
Liens,  ss.  1033,  1038.  The  horse  is  in  the  innkeeper's  sta- 
ble eating  its  head  off,  and  he  has  no  remedy.     Suppose, 
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however,  by  reason  of  nonresidence  or  other  cause,  the 
innkeeper  can  sue  out  an  attachment,  why  shall  he  not  do 
so?  He  is  not  thus  waiving,  but  enforcing*,  his  lien.  Why 
it  should  be  said  that,  when  the  officer  levies  on  the  prop- 
erty to  enforce  this  lien,  the  innkeeper  loses  his  lien  be- 
cause he  gives  up  possession,  I  cannot  see.  The  officer  is 
his  agent  for  this  purpose.  To  say  so  is  technical  in  the 
highest  degree,  and  defeats  justice.  The  innkeeper  is 
not  surrendering  possession  to  the  owner,  nor  to  an  officer 
acting  in  furtherance  of  his  demand.  He  could  bring  a 
suit,  as  shown  above,  without  forfeiting  his  lien;  and  by 
resorting  to  an  attachment  he  simply  availed  himself  of  a 
fact  giving  him  the  right  to  attachment  to  enforce  a  debt 
for  which  there  was  a  lien,  using  a  cumulative  remedy. 
Houck  on  Liens  (section  6)  says,  **If  possession  is  relin- 
quished after  the  lien  attaching,  the  lien  is  gone;  for,  by 
parting  with  possession,  the  creditor  shows  that  he  trusts 
to  the  personal  credit  of  the  debtor,"  and  cites  numerous 
authorities.  This  is  so  where  he  lets  the  owner  or  an  offi- 
cer  under  process  for  debts  of  others  have  possession. 
Then  you  can  fairly  say  that  he  looks  to  the  debtor  only.; 
and  that  as  Houck  says,  is  the  reason  why  surrender  of 
possession  destroys  the  lien.  "But  how  can  we  say  that  '^ 
Lambert  intended  to  look  to  the  personal  credit  of  Brown 
by  an  act  which  told  the  very  reverse,  and  told  that  he 
looked  lo  the  property  for  pay,  not  to  Brown?  Further- 
more, Brown  expressly  pledged  the  horse  to  Lambert  for 
his  keep.  Lambert  could  sell  it  as  a  pawn.  This  he  could 
do  by  agent,  and  the  agent's  possession  would  be  his.  Is 
the  officer  anything  but  his  agent?  He  is  responsible  for 
the  officer's  tresspass,  because  he  acts  for  him.'^Judge 
Story  condemns  this  doctrine  as  not  well  established,  and 
says  the  Massachusetts  ruling  was  local  to  that  state.  Story, 
Bailm.  s.  366.  In  Townsend  v.  Newclly  14  Pick.  332,  one 
had  goods,  with  right  to  lien,  and  an  attachment  was  levied 
in  favor  of  a  creditor,  and  he  refused  to  give  them  up,  but 
kept  possession,  and  gave  a  receipt  to  the  officer  for  them. 
Later  he  levied  an  attachment  for  his  own  lien  debt,  still 
retaining  possession,  but  receipting  to  the  officer  for  the 
goods.  It  was  held  that  the  lien  was  not  lost.  There,  as 
in  this  case,  the  officer  let  the  lien  owner  keep  the  goods  in 
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his  custody.  In  that  case,  it  is  true,  he  expressly  claimed 
his  lien:  but  who  imag-ines  that  Lambert  intended  to  g-ive 
up  his  lien?  His  attachment  itself  speaks  the  negative. 
In  that  case,  after  levy,  it  was  as  much  the  officer's  pos- 
session as  in  this,  and  the  court  did  not  give  it  the  force  of 
forfeiture  of  lien,  but  said,  as  the  party  did  not  intend  to 
surrender  it,  it  still  held  good.  There  is  no  evidence  that 
Lambert  intended  to  give  up  his  lien,  and  if  it  stands  on  in- 
tention, and  not  on  loss  of  possession,  he  who  asserts  such 
intention  must  make  it  clear.  In  Whiiakerv.  Sumner^  20 
Pick.  399,  where  one  having  a  pledge  allowed  a  levy  for  a 
debt  once  owned  by  him  and  debts  of  strangers,  he  was 
held  to  have  lost  the  lien;  but  Chief  Justice  Shaw  was  care- 
ful to  say,  "We  would  not  be  understood  hereby  to  hold 
that  an  attachment  under  all  circumstances,  though  made 
by  the  party  holding  the  pledge,  or  by  his  consent,  would 
be  a  waiver  of  the  lien."  I  have  not  said  anything  about 
jurisdiction  in  equity,  as  the  question  was  not  raised  or  dis- 
cussed. Decree  reversed,  and  the  case  is  remanded,  with 
direction  to  the  circuit  court  to  enter  a  decree  allowing 
Lambert's  debt  as  a  lien,  to  be  paid  out  of  the  proceeds  of 
the  property,  in  preference  to  the  execution  of  Nicklass 
Bros.  &  Co. 

Reversed. 
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MiCHAELSON  V.  CAUTLEY. 

Submitted  Sept  20, 1898— Decided  Dec.  7,  1898. 

1.  Appe/^l — Certiorari — Sound  Discretion, 

The  writ  of  certiorari  when  awarded  in  civil  cases  before 
justices,  under  sections  2,  3.  chapter  110,  Code,  is  an  appellate 
process,  designed  to  effect  the  ends  of  justice  ;  and  the  circuit 
court  has  a  large  discretion  in  awarding-  the  same,  reviewing- 
judgtnents,  and  granting  new  trials,  thereunder,  and  unless  such 
discretion  is  plainly  abused,  this  Court  cannot  interfere  there- 
with,    (p.  537). 

2.  New  Thikx.  ~  Evidence— Appeal—Error. 

If  the  evidence  presents  mixed  questions  of  law  and  fact,  ma- 
terial to  the  issue  involved,  about  which  two  reasonable  men, 
learned  in  the  law,  might  differ  as  to  the  proper  determination 
thereof,  the  circuit  court  commits  no  appealable  error  in  award- 
ing a  new  trial,     (p.  540). 

3.  New  Triaj.— Review  on  Appeal— Evidence, 

If  improper  testimony  in  favor  of  the  prevailing  party  is  admit- 
ted by  the  justice,  and  it  be  doubtful  Whether  the  same  was  pre- 
judicial to  the  opposite  party  or  not,  the  action  of  thecircuit  court 
in  awarding-  a  new  trial  will  not  be  reviewed  by  this  Court, 
(p.  542). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  O.  H.  Michaelson  .against  Lucy  R.  Cautley. 

Verdict  for  plaintiff.     From  an  order  granting*  a  new  trial, 

plaintifif  brings  error. 

Dismissed. 
W.  S.  Laidley,  for  plaintiff  in  error. 

Bkown  &  Brown,  S.  L.  Flournoy,  Joseph  M.  Brown  and 
W.  MoLLOHAN,  for  defendant  in  error. 
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Dent,  Judge: 

On  a  writ  of  error,  the  plaintiff  complains  that  the  cir- 
cuit court  did  not  quash  the  certiorari  allowed  the  defend- 
ant in  the  above  case  to  a  judgment  of  a  justice  founded  on 
the  verdict  of  a  jury  for  three  hundred  dollars,  but  re- 
versed the  judgment  and  awarded  a  new  trial.  The  facts 
are  as  follows :  The  plaintiff  rented  of  the  defendant  the 
first  story  and  the  basement  of  a  certain  building  situated 
on  Quarrier  street,  in  Charleston.  The  upper  portion  of 
the  building  was  rented  by  other  tenants,  except  a  certain 
room,  which  was  vacant.  On  the  night  of  the  4th  of  Feb- 
ruary, 1898,  an  exposed  water  pipe  in  this  vacant  room  burst, 
and  the  water  ran  out,  down  in  to  the  room  occupied  by  plain- 
tiff and  damaged  his  goods  to  a  sum  in  excess  of  the  three 
hundred  dollars  damages  demanded.  The  place  to  turn 
off  the  water  from  the  building  was  in  the  basement,  rent- 
ed by  plaintiff,  and  no  one  could  reach  it  except  by  his  per- 
mission. During  the  middle  of  the  night,  when  the  leak- 
age was  discovered,  a  messenger  was  sent  to  plaintiff,  who 
lived  some  distance  away,  to  inform  him  and  get  the  key; 
and  che  water  was  then  turned  off,  and  due  effort  made  to 
save  plaintiff 's  goods,  consisting  of  musical  instruments, 
etc. 

On  the  trial  of  the  case  before  the  jury,  the  justice  on 
motion  of  the  plaintiff,  gave  the  two  following  instructions, 
to  which  defendant  objected:  **(!)  That  if  the  jury  be- 
lieves from  the  evidence  adduced  that  the  plaintiff  was  a 
tenant  of  the  defendant,  and  that  in  consequence  of  the  de- 
fective plumbing  or  want  of  repairs,  or  negligence  of  the 
defendant,  the  plaintiff  suffered  an  injury  to  his  property 
without  any  fault  of  his  own,  then  the  plaintiff  is  entitled 
to  recover  damages  for  theinjury  sustained  inconsequence 
thereof.  (2)  If  the  jury  find  that  the  defendant  is  liable  to 
the  plaintiff,  that  the  measure  of  damages  for  the  injury 
done  is  that  amount  that  will  compensate  and  make  the 
plaintiff  whole, — the  difference  in  value  of  the  property  in- 
jured between  that  which  was  immediately  before  the  inju- 
ry done,  and  that  afterwards."  These  instructions  ap- 
pear to  properly  propound  the  law,  and  are  simply  to  the 
effect  that  if   the  damages  suffered   by   the  plaintiff  were 
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caused  by  defective  plumbing,  owing-  to  the  negligence  of 
the  defendant,  the  jury  should  award  such  damages  as 
plaintiff  had  suffered  by  reason  of  such  negligence.  The 
plumbing  is  a  part  of  the  building,  and  the  landlord  is  lia- 
ble tohis  tenant  for  defective  construction  thereof,  although 
there  is  no  covenant  to  repair.  12  Am.  &  Eng.  Enc.  Law, 
687;  Stapcnhorstw.  Manufacturing  Co,^  15  Abb.  Prac.  (N. 
S.  355).  The  room  in  which  the  leak  occured  was  not 
rented,  but  was  vacant,  and  under  the  control  of  the  land- 
lord. The  pipe  was  exposed,  and  an  inevitable  accident 
happened  by  reason  of  the  freezing  weather.  This  is  an 
accident  that  in  this  climate,  in  the  month  of  February,  can 
be  easily  foreseen  and  provided  against,  either  by  proper 
protection  of  exposed  pipes,  or  turning  off  the  water  sup- 
ply, and  is  one  that  only  calls  for  ordinary  care.  In  such 
case  the  landlord  is  liable,  unless  he  can  shift -such  liability 
to  the  tenant  by  reason  of  the  latter's  contributory  negli- 
gence. If  the  tenant  is  fully  informed  of  the  defect,  and 
has  it  in  his  power  to  avoid  the  same  by  proper  precaution 
on  his  part,  and  fails  to  do  so,  his  negligence,  being  con- 
tributory, will  relieve  the  landlord  from  liability.  Shear  & 
R.  Neg.  C4th  Ed.)  s.  722;  Broivn  v.  Elliott,  4  Daly,  329; 
Mendel  V.  Fink,  8  111.  App.  378;  Kenny  v.  Barnes,  iyl  Mich. 
336,  (34  N.  W.  587). 

The  defendant  asked  for  the  following  five  instructions, 
which  were  refused  by  the  justice:  '*(!)  The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
there  was  no  express  contract  to  the  effect  that  the  land- 
lord, Cautley,  should  keep  in  repair  the  house  and  tene- 
ment occupied  by  her  tenant,  Michaelson,  then  they  should 
find  for  the  defendant,  Cautley.  (2)  The  court  instructs 
the  jury  that,  if  they  believe  from  the  evidence  that  there 
was  no  express  contract  on  the  part  of  Cautley  to  keep  in 
repair  the  building  leased  from  her  by  Michaelson,  then 
the  jury  should  find  said  defendant,  Cautley,  not  liable  for 
any  damages  which  plaintiff,  Michaelson,  might  have  suf- 
fered from  water  leaking  and  running  down  from  apart- 
ments in  said  building  above  those  occupied  by  Michaelson. 
(3)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  landlord,  Cautley,  had  not  covenanted 
to  repair  the  building  leased  by  her  tenant,  Michaelson,  and 


536  MiCHAELSON  V.  Cautley.  [45 

that  Cautley  is  not  chargeable  with  any  affirmative  mis- 
feasance, or  neglect  of  positive  duty,  then  the  jury  should 
find  for  the  defendant,  Cautley.  (4)  The  court  further 
instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  premises  leased  by  the  plaintiff  from  the  defend- 
ant were  not  in  good  repair  at  the  date  of  the  lease,  or 
thereafter,  and  that  by  reason  of  said  premises  being  out  of 
repair  the  plaintiff  was  damaged,  and  that  there  was  no  cov- 
enant or  agreement  by  the  defendant  that  she  should 
repair  said  premises,  then  the  jury  should  find  for  said 
defendant,  Cautley.  (5)  The  court  further  instructs  the 
jury  that  if  they  believe  from  the  evidence  that  the  plain- 
tiff, Michaelson,  was  damaged  by  the  water  pipe  bursting 
and  leaking  water  in  a  room  in  the  leased  building  above 
those  rooms  leased  by  said  Michaelson  in  said  building,  aud 
thai  said  water  pipe  which  caused  said  damage  was  not  con- 
structed or  used  to  supply  water  to  that  part  of  said  build- 
ing which  was  leased  by  said  Michaelson,  and  that  said  de- 
fendant, Cautley,  had  not  contracted  to  repair  said  premises 
and  had  not  caused  said  damage  by  any  act  of  affirmative 
misfeasence,  or  neglect  of  positive  duty,  on  her  part,  then 
the  jury  should  find  for  the  defendant,  Cautley."  These 
instructions  were  not  proper  in  this  case,  for  it  does  not 
involve  the  question  of  repair,  but  defective  Cv^nstruction 
of  the  building,  owing  to  the  water  pipe  not  being  properly 
protected  from  the  frost  in  a  room  in  the  building  not  un- 
der rent  or  occupied  by  any  one ;  hence  it  was  under  the 
control  of  the  landlord.  If  she  had  gone  up  there  in  the 
nighttime  and  flooded  the  building  with  a  hose  to  the  same 
extent,  her  legal  liability  would  have  been  of  the  same 
character,  except  her  conduct  would  have  been  more  will- 
ful. Negligence  in  looking  after  the  matter  herself,  or 
having  her  agents  or  tenants  to  do  so  for  her,  was  the  cause 
of  the  leakage.  If  the  room  where  it  occured  had  been 
under  rent  to  the  plaintiff  or  other  person,  the  liability 
might  have  shifted. 

The  only  remaining  question  is  as  to  whether  the  circuit 
court  erred  in  setting  aside  the  verdict  of  the  jury  on  the 
evidence  alone.  In  the  case  of  Grogan  v.  Railroad  Co.^  39 
W.  Va.  415,  (19  S.  E.  563,  syl.  point  2)  :  '^Though  evidence 
is  conflicting,  the  court  may  set  aside  the  verdict  if  against 
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the  weight  of  the  evidence,  but  such  power  should  be  ex- 
ercised cautiously.  When  the  court  does  so,  its  action  is 
regarded  with  peculiar  respect  in  the  appellate  court,  and 
will  not  be  reversed,  unless  plainly  wrong."  This  is  the 
rule  as  to  trials  had  in  the  circuit  court.  It  should  be  ap- 
plied with  equal  liberality  as  to  trials  had  before  justices, 
when  reviewed  by  the  circuit  court,  and  a  new  trial  has 
been  awarded.  In  the  case  of  Harrow  v.  Railroad  Co.^  38 
W.  Va.  717,  (18  S.  E.  926),  Judge  Holt  says:  "The 
statutory  writ  of  certiorari  is  intended  as  a  method  where- 
by the  rulings  of  the  justice,  etc.,  may  be  reviewed, — 
especially  his  rulings  granting  or  refusing  to  set  aside  ver- 
dicts ;  and  the  scope  and  tenor  of  the  act  shows  plainly 
that  it  was  intended  that  the  circuit  court  should  be  liber- 
al in  granting  it.  so  far  as  it  is  a  substitute  for  appeal  from 
the  judgment  of  a  justice,  so  that  the  petitioner  may  have 
the  judgment  of  the  justice  reviewed  upon  the  merits,  and 
such  judgment  or  order  made  upon  the  whole  matter  as 
law  and  justice  may  require."  The  statute  which  provides 
certiorari  as  an  appeal  or  appellate  remedy  was  enacted  for 

the  purpose  of,  so  far  as  possible,  obviating  the  evil  effects 
of  the  holding  of  the  Court  in  the  case  of  Barlow  v.  Daniels^ 
25  W.  Va.  512,  and  Hickman  v.  Railroad  Co.,  30  W.  Va. 
296,  (4  S.  E.  654,  and  7  S.  E.  455),  that  a  fact  tried  before 
a  justice's  jury  of  six  persons  could  not  be  otherwise  re- 
examined than  accordinc:  to  the  rules  of  the  common  law 
(meaning  thereby  writ  of  error),  and  that  a  justice's  tribu- 
nal, not  being  a  court  of  record,  to  which  such  writ  lies,  the 
Constitution  inhibited  the  re-examination  of  jury  trials  be- 
fore justices  by  an  appellate  court  in  any  manner  whatso- 
ever, thus  making  them  a  finality.  To  sustain  the  position 
taken  by  the  Court  at  that  time,  it  was  held  that  the  word 
"appeals,"  as  used  in  the  clause  of  the  twenty-eighth  sec- 
tion of  Art.  VIII.  of  the  Constitution,  in  these  words,  "ap- 
peals shall  be  allowed  from  judgments  of  justices  in  such 
manner  as  may  be-prescribed  by  law,"  was  used  in  its  tech- 
nichal  sense  strictly,  and  did  not  include  appelate  proceed- 
ings generally,  and  that,  therefore,  the  legislature  had  no 
authority  to  grant  such  "appeals"  in  cases  where  a  jury  trial 
was  involved.  See  Judge  Snyder's  opinion,  25  W.  Va. 
pages  521  to  523  inclusive.     Yet  in  the  case  of  Fouse  v.  Van- 
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dervert,  30  W.  Va.  327,  (4  S.  E.  298),  Judge  Snyder,  ag-ain 
rendering"  the  opinion  of  the  Court,  on  page  331,  30  W.  Va, 
and  page  301,  4  S.  E.,  says:  *'Is  said  chapter  110  constitu- 
tional? The  constitutional  provision  first  above  quoted 
expressly  declares  that  'appeals  shall  be  allowed  from 
judgments  of  justices  of  the  peace  in  such  manner  as  may 
be  prescribed  by  law.'  This  provision  positively  com- 
mands that  appeals  from  judgments  of  justices  shall  be 
allowed,  and  it  expressly  authorizes  the  legislature  to  pre- 
scribe the  manner  in  which  they  shall  be  allowed.  The 
statute  under  consideration  was  enacted  a  very  short  time 
after,  said  Constitution  was  adopted,  and,  as  it  has  pre- 
scribed no  other  effective  mode  by  which  judgments  of 
justices  of  the  character  now  before  us  can  be  reviewed,  it 
is  the  duty  of  the  courts,  if  they  can  do  so  consistently 
with  the  legal  rules  of  interpretation,  to  construe  the  stat- 
ute as  giving  the  circuit  courts  such  power  of  review.  The 
only  diflSculty  in  giving  such  construction  is  the  use  of  the 
word  'appeal'  in  the  constitution,  instead  of  common-law 
terms,  'writ  of  error'  or  ''cerliorarL^  The  term  'appeal' 
was  unknown  to  the  common  law.  *  *  *"  The  able 
judge  then  reaches  the  conclusion  (directly  contrary  to 
the  one  in  Barlow  v.  Daniels)  that  the  word  "appeal" 
means  C€?'tioran\  or  any  other  process  the  legislature  may 
adopt  for  the  review  of  judgments  of  justices.  Here  there 
is  a  direct  conflict  of  the  same  authority,  which  cannot  be 
reconciled.  How  much  better  would  it  have  been  for  the 
Court  to  have  held  in  the  case  of  Barlow  v.  Daniels^  that 
the  two  provisions  of  the  Constitution  under  consideration 
should  be  construed  together,  so  as  to  read:  "In  suits  at 
common  law,  where  the  value  in  controversy  exceeds 
twenty  dollars,  exclusive  of  interest  and  costs,  the  rig-ht  of 
trial  by  jury,  if  required  by  either  party,  shall  be  pre- 
served, and  in  such  suits  before  a  justice  a  jury  may  con- 
sist of  six  persons.  No  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  case  than  according  to  the  rules 
of  the  common  law,"  except  "appeals  shall  be  allowed  from 
judgments  of  justices  in  such  manner  as  may  be  pre- 
scribed by  law."  This  was  undoubtedl}'  the  plain  mean- 
ing and  intention  of  the  constitution  makers,  and,  if  it  had 
been  adhered  to,  the  illegal  and  inconsistent  conclusions  of 
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the  court  might  have  been  avoided,  and  the  ends  of  justice 
better  promoted.  It  never  entered  the  minds  of  the  con- 
stitution makers  to  construe  the  word  "appeals"  to  mean 
"writ  of  error"  or  ''ceriiorari^^  in  this  connection;  for  they 
well  knew  that  a  justice's  court  was  not  a  court  of  record, 
nor  the  justice  usually  a  man  learneu  in  the  law,  and  they 
never  intended  that  upon  his  shoulders  should  be  imposed 
the  laborious  task  of  instructing'  juries  on  intricate  and 
difficult  points  of  law,  and  of  making*  up  and  signing"  bills 
of  exceptions  embodying  his  rulings.  The  jury  was  re- 
duced to  six  in  number  for  the  very  reason  that  an  appeal 
as  a  matter  of  right  would  furnish  an  adequate  remedy,  if 
they  erred,  or  there  was  dissatisfaction  with  their  verdict. 
It  is  foolishness  to  talk  about  the  great  common-law  right, 
of  trial  by  jury,  and  yet  say  that  such  jury  may  consist  of 
less  than  twelve  persons,  and  that  six  or  three  or  one  per- 
son may  be  such  jury,  if  the  people  so  declare.  It  is  like 
sticking  a  knife  into  a  man's  heart,  and  at  the  same  time 
assuring  him  you  do  not  intend  to  hurt  him.  When  the 
people  depart  from  the  number  twelve,  they  do  away  with 
the  common  law  right  of  trial  by  jury.  Not  only  is  this 
true,  but  the  rules  of  common-law  jury  trials  have  been 
greatly  encroached  upon  by  legislative  enactment;  so  that 
the  Constitution  must  beconsidered  to  read,  "No  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  case  than 
according  to  the  rules  of  the  common  law"  as  modified  by 
legislation.  Especially  is  this  true  when  this  section  is 
construed  in  connection  with  section  21,  Art,  VIII,  to-wit, 
'*Such  parts  of  the  common  law,  and  of  the  laws  of  this 
State  as  are  in  force  when  this  article  goes  into  operation 
and  are  not  repugnant  thereto,  shall  be  and  continue  the 
law  of  the  State  until  altered  or  repealed  by  the  legisla- 
ture." The  rules  of  common  law  are  subject  to  al- 
teration or  repeal  by  the  legislature.  Hence  the 
conclusion  is  inevitable  that  the  meaning  of  the  words 
used  in  the  Constitution,  to-wit,  "according  to  the 
rules  of  the  common  law,"  were  intended  to  be  ac- 
cording to  the  procedure  of  common-law  courts  in  con- 
tradistinction to  equity  courts,  as  modified,  prescribed, 
and  fixed  by  legislative  enactment,  and  that  a  fact  once 
tried  by  a  jury  could  not  be  re-examined  or  retried  except 
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by  another  jury,  if  either  party  required  it,  according*  to 
such  procedure.     Questions  of  law  or  questions  of  mixed 
law  and  fact  may  be  reviewed  by  appeal,  or  in  any  other 
manner  the  legislature  may  prescribe,  as  the  section  can 
only  apply  to  a  fact  alone  tried  by  a  j  iry,  and  re-examina- 
tion and  retrial  before  another  jury  according-  to  common- 
law  procedure,  as  provided  and  regulated  by  legislative  en- 
actment,  fully    satisfy    the    constitutional    requirement. 
This  gives  the  legislature  full  control,  except  that  facts 
must  be  re-examined  and  retried  until  finally  settled,  if 
either  party  require,  by  a  jury,  leaving  questions  of  law  to 
be  determined  by  the  courts.     Thus  is  the  great  common- 
law  right  of  trial  of  facts  by  a  jury  of  twelve  persons  im- 
partially selected  preserved,  untouched  either  by  constitu- 
tional or  legislative  enactment.     The  right  of  appeal  from 
the  crude  rulings  of  the  justice  secures  it  in  a  court  of 
record  presided  over  by  a  judge  learned  in  the  law.  These 
considerations  lead  to  the  conclusion  that  the  legislature, 
in  bestowing  on  the  circuit  courts  or  judges  the  authority 
to  review  the  facts  as  found  by  a  jury  of  six  in  a  justice's 
trial,  intended  to  give  them  a  large  discretion,  so  that  the 
"great  common-law  right  of  trial  by  jury"  might  be  pre* 
served,  not  only  in  name  and  form,  but  in  pristine  purity, 
vigor,  and  substance.     The  circuit  court  or  judge  is  not 
authorized    by  sections  2,  3,  chapter  110,  Code,  to  grant 
such  '^appear'as  a  matter  of  right,  but  as,  in  his  discretion, 
law  and  justice  may  require.     If  the  judgment  brought  in 
review  is  plainly  right,  law  and  justice  require  that  it  shall 
be  final,  that  there  may  be  an  end  to  useless  litigation.  But 
if  there  are  strong  probable  grounds  to  suppose  that  the 
merits  have  not  been  fairly  and  fully  heard,  and  that  the 
decision  is  not  agreeable  to  the  justice  and  truth  of  the 
case,  it  should  be  retried.     If  the  circuit  court  on  review 
reaches  the  conclusion  that  the  matter  ought  to  be  retried, 
and  the  evidence  presents  such  a  case  that  reasonable  men 
learned   in  the  law,  might  differ  in  regard   thereto,  this 
Court  ought  not  to  interfere  until  at  least  there  has  been 
a  retrial.     Otherwise  the  sacred  common-law  right  of  trial 
by  jury,  instead  of  being  preserved,  is  perverted  into  an 
instrument  of  wrong  and  injustice. 
In  the  present  case  the  justice    permitted,  as  is  usual  in 
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such  trials,  the  witness  Michaelson  to  testify,  ag-ainst  the 
objection  of  the  defendant,  that  he  thought  **that  the  pipe 
had  been  frozen  and  bursted  during-  Thursday,  the  3d,  and 
that  the  ice  in  the  pipe  prevented  the  water  from  flowing, 
and  that  the  plumber  failed  to  see  and  repair  it,  and  that 
afterwards,  when  the  weather  moderated,  the  water  dis' 
solved  the  ice, and  flowed  out  and  run  down  on  the  goods  of 
the  plaintiff  ;"  **that  the  loss  was  occasioned  by  bad  plumb- 
ing, or  negligence  in  placing  the  pipes  in  the  building,  as 
they  were,  or  by  the  negligence  of  nonrepair,  and  over- 
looking the  break,  and  leaving  the  same  unrepaired  ;  that 
it  was  this  negligence  that  caused  the  injury  to  the  plain- 
tiff, and  that  without  any  fault  on  his  part ;"  '*that  he  has 
suffered  loss  from  the  negligence  of  the  defendant  and  her 
agents  or  servants."  This  is  all  mere  opinion  evidence, 
which  was  highly  improper,  and  would  not  have  been  ad- 
mitted in  a  court  learned  in  the  law.  Other  evidence  of  an 
expert  character  was  also  erroneously  introduced  and  ad- 
mitted. This  would  not  be  allowed  to  disturb  the  verdict, 
if  the  legal  evidence  plainly  justified  it.  But,  while  the 
evidence  tends  to  show  the  negligence  of  the  defendant  in 
allowing  the  water  pipe  to  be  exposed  in  a  vacant  room  en- 
tirely under  her  control,  it  also  tends  to  show  that  the 
plaintiff  was  aware  of  her  negligence  and  of  the  danger  of 
the  pipes  freezing,  and  refused,  in  the  daytime,  to  turn  on 
the  water  or  have  anything  to  do  therewith,  and  that  at 
night,  when  he  closed  his  store,  he  had  under  his  control 
the  only  means  of  turning  off  the  water,  except  the  out- 
side street  connection,  in  charge  of  the  waterworks  of- 
ficials; and  without  turning  off  the  water,  which  he  had 
the  right  to  do  for  his  own  protection,  he  left  the  store, 
taking  the  key  thereof  with  him,  so  that  no  one  else 
could  turn  off  the  water  until  he  could  be  found  and  the  key 
obtained,  while  the  defendant,  having  provided  the  plaintiff 
with  means  of  selt-protection,  so  far  as  the  proof  shows, 
was  entirely  in  ignorance  as  to  whether  the  water  was 
off  or  on  the  night  the  damage  occurred,  thus  tending  to 
show  the  plaintiff  guilty  of  contributory  negligence ;  and 
instead  of  permitting  thisquestion  to  be  settled  by  the  jury 
from  the  admissible  facts  and  circumstances,  the  plaintiff 
is  permitted  to  tell  them  that  he  was  injured  by  the  neg- 
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lig-enceof  the  defendant  without  any  fault  on  his  part,  thus 
allowing  him  to  state  a  conclusion  of  law  and  fact  improp- 
ly,  and  to  the  prejudice  of  the  defendant.  In  the  case  of 
Taylor  v.  Railroad  Cb.,33  W.  Va.  39,  (^10  S.  E.  29,  syl. 
point  3),  the  laws  is  settled  to  be  "where  illegal  evidence  is 
admitted  against  the  objection  of  a  party,  it  will  be  presum- 
ed that  it  prejudied  such  party,  and  if  it  may  have  preju- 
diced, though  it  be  doubtful  whether  it  did  or  did  not,  it 
will  be  cause  for  the  reversal  of  the  judgment."  Hall  v. 
Lyons,  29  W.  Va.  410,  (1  S.  E.  582);  Kerr  v.  Lunsford,  31 
W.  Va.  659,  (8  S.  E.  493);  Moore  v.  Huntington,  31  W. 
Va.  842,  (8  S.  E.  512);  State  v.  Kinney,  26  W.  Va.  141; 
Beach  v.  O* Riley,  14  W.  Va.  55;  State  v.  Musgrave,  43 
W.  Va.  673,  (28  S.  E.  813).  As  to  a  case  resembling  the 
present  one  in  some  particulars,  see  Brown  v.  Elliott,  4 
Daly  329. 

From  these  considerations,  the  conclusion  follows  that 
the  circuit  court  did  not  abuse  its  appellate  powers  in  set- 
ting aside  the  verdict  of  the  jury  and  granting  the  defend- 
ant a  new  trial;  and  therefore  the  writ  of  error  granted  by 
this  Court  is  dismissed,  as  improvidently  awarded. 

Dismissed, 
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Submitted  Sept.  9,  1898— Decided  Dec.  7,  1898. 

1.  Tender — Sufficiency  of  Tender— Offer  to  Pay, 

While  in  a  tender  an  actual  visible  production  of  money  is  dis- 
pensed with  where  the  partydeniesallrighttopay  any  sum,  yet  it 
must  appear  that  there  was  an  actual  offer  to  pay,  and  that  the 
tenderer  had  the  money,  and  was  about  to  produce  it,  and  would 
have  done  so  if  he  had  not  been  prevented  b3'  such  denial  of  rig-ht 
to  pay.     (p,  544). 

2.  Tender — Interest— Demand, 

Tender,  to  stop  interest,  must  be  of  an  exact  amount,  and  must 
be  kept  good  and  ready  at  all  times  to  be  paid  to  the  creditor  on 
demand,  which  must  be  shown  by  the  tenderer,     (p.  547). 

3.  Mortgage — Equity  Pleading- -Bill  in  Equity — Tender, 

A  bill  to  redeem  a  mortg-ag-e  must  allege  and  rely  upon  a  tender 
if  one  is  claimed;  and  the  money  must  be  paid  into  court,  (p, 
546). 

4.  Tender — Equity  Pleading — Interest 

One  making"  a  tender,  and  then  using  the  money,  and  after- 
wards failing  to  pay  the  money  into  court,  with  a  pleading-  rely- 
ing upon  such  tender,  loses  its  benefit,  and  will  not  be  released 
from  interest  by  it.     (p.  546). 

Appeal  from  Circuit  Court,  Grant  County. 

Bill  by  Samuel  B.  Shank  against  Samuel  Groff  andothers. 
A  decree  was  rendered,  from  which  defendant  Given  ap- 
peals. 

Reversed, 

George  Baylor  and  Benj.  Bailey,  for  appellant. 

F.  M.  Reynolds,  L.  J.  FoRMANand  J.  N.  Mc^Mullan,  for 
appellee. 
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Brannon,  President: 

This  case  was  once  before  in  this  Court.  43  W.  Va.337, 
(27  S.  E.  340).  The  bill  claimed  that  a  deed,  absolute  on 
its  face,  was  in  fact  but  a  mortgage,  and  it  sougnt  to  com- 
pel the  parties  claiming  under  that  deed  to  so  treat  it,  and 
allow  a  redemption  of  such  mortgage.  This  Court  decided 
that  it  was  a  mortgage,  and  directed  that  a  redemption  be 
allowed.  When  the  case  went  back,  it  was  referred  to  a 
commissioner  to  report  the  proper  sum  "to  be  paid  in  such 
redemption,"  and  his  report  fixed  a  sum  which  excluded 
interest  for  some  years,  because  of  a  tender  which  Shank 
claimed  he  had  made,  and  the  court  sustained  the  commis- 
sioner, and  allowed  a  redemption  at  the  sum  fixed  by  him. 
To  this  abatement  of  the  debt  by  the  allowanceof  said  ten- 
der. Given,  the  party  claiming  the  debt,  objects  and  ap- 
peals. 

I  do  not  think  that  the  evidence  shows  any  tender.  It 
seems  to  show  rather  a  mere  talk  between  the  parties. 
Shank  claiming  the  right  to  redeem,  and  the  other  parties 
denying  it ;  a  mere  expression  by  Shank  that  he  desired 
and  was  willing  to  pay  the  proper  sum  to  redeem,  not  even 
an  actual  ofifer,  with  money  in  his  pocket  to  redeem.  A 
mere  proposition  to  redeem  will  not  do.  The  strict  law  of 
tender  requires  the  actual  production  of  a  precise  and 
proper  sum  of  money  in  the  out-stretched  hand,  so  that  the 
creditor  may  take  it.  I  know  that  circumstances  will  miti- 
gate this  strictness,  but  still  there  must  be  what  shall  be 
called  an  actual  oifer  of  the  actual  monev  ;  it  must  amount 
to  that.  *'Mere  readiness  and  willingness  to  pay  the  debt 
amount  to  nothing  without  an  ofifer  or  tender  of  payment, 
and  a  refusal  by  the  creditors."  25  Am.  &  Eng.  Enc.  Law, 
916 ;  Moore  v.  Harnshergefs  Ex'rs^  26  Grat.  667 ;  Moynahan 
V.  MoorCy  77  Am.  Dec.  474.  Though  it  is  claimed  in  this 
case  that  the  parties  entitled  to  the  money  at  the  time  of 
this  alleged  tender  refused  to  allow  a  redemption,  and  that 
such  refusal  dispenses  with  the  production  of  actual  mon- 
ey, yet  it  must  be  clear  that  the  ofifer  to  pay  was  an  actual 
ofifer,  with  money  present  on  the  person  of  the  tenderer, 
though  not  presented  to  sight.  If  the  party  had  not  the 
money,  and^  his  proposals  to  pay  were  a  mere  pretense. 
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surely  it  would  be  no  g'ood  tender.  Therefore  the  circnm- 
stances  must  be  such  as  to  show  that  the  party  was  ready 
to  make  actual  payment,  and  that  he  would  have  done  so 
but  for  such  refusal.  **Actual  tender  of  money  is  dispensed 
with  if  the  debtor  is  willing  and  ready  to  pay,  and  about 
to  produce  it,  but  is  prevented  by  the  creditor  declaring 
he  will  not  receive  it."  McCalley  v.  Otey^  (Ala.)  42  Am.  St. 
Rep.  87  (s.  c.  12  South.  406).  Shank  says  that  he  went  to 
Keneagy  and  Groff  and  said  to  each  one  that  he  was  there 
to  pay  the  money,  but  he  does  not  say  that  he  had  the 
money,  that  he  showed  it,  that  he  actually  offered  it;  nor 
does  he  express  any  sum  that  he  offered.  Indeed,  it  ap- 
pears that  likely  he  did  not  know  the  sum  to  be  paid,  but 
that  it  was  to  be  ascertained  by  calculation.  Anyhow,  he 
does  not  say  what  sum  he  offered  to  pay,  nor  even  that  he 
had  the  money  there  to  pay,  nor  does  he  give  date  of 
offer.  We  must  be  able  to  say  that  he  had  the  money  on 
his  person,  and  we  cannot.  Moynahan  v.  Moore^  77  Am. 
Dec.  474.  "A  plea  of  tender  ought  to  state  particularly  the 
day  when  it  was  made.  Instead  of  pleading  that  he  offered 
the  principal  and  all  the  interest  due,  the  defendant  ought 
to  compute  the  interest,  add  it  to  the  principal,  and  say 
that  he  offered  a  sum  certain."  Downmati  v.  DownmarCs 
ExWs^  1  Wash.  (Va.)  26.  But  a  conclusive  consideration 
against  the  allowance  of  this  tender  is  that  it  was  made  in 
the  fall  of  1891,  and  in  1893  Shank  brought  this  suit,  not  to 
enforce  a  tender,  nor  to  declare  the  deed  a  mortgage,  and 
allow  the  sum  that  had  been  tendered  to  be  paid  in  full  re- 
demption, showing  the  truth  of  the  tender,  and  that  he 
still  insisted  upon  it ;  but  the  bill  and  two  amended  bills 
waived  such  tender,  if  it  ever  existed,  by  admitting  re- 
peatedly that  there  was  due  and  owing  from  Shank  the 
sum  of  sixteen  thousand  dollars,  with  interest  thereon 
from  the  1st  day  of  April,  1889,  and  averring  a  willingness 
to  pay  that  sum  and  that  interest,  and  offering  to  pay  it, 
and  asking  the  court,  not  to  declare  that  he  owed  a  specific 
amount  as  one  tendered,  but  to  ascertain  the  amount  by 
reference  to  a  commissioner.  He  insisted  in  his  bill  that 
he  had  the  right  to  force  Keneagy  and  Groff  to  convey  and 
release  the  land  *'upon  the  payment  of  the  sum  of  $16,000, 
with  interest  thereon  from  the   1st  day  of  April,  1889." 
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Ag-ain  and  ag-ain,  in  these  bills,  did  Shank  admit  that  that 
sum  and  that  interest  were  due  from  him.  After  be  had 
made  a  tender  in  1891,  why  did  he  not  insist  upon  it  in 
these  bills  filed  in  1893?  Why  offer  to  pay  more  than  was 
due  from  him?  And  he  swore  to  the  bills.  The  bills  are 
utterly  inconsistent  with  any  idea  that  a  tender  stopping- 
the  interest  in  1891  had  been  made.  After  he  had  made 
that  tender,  he  should  have  pleaded  and  relied  upon  it  in 
his  bill ;  and,  not  only  that,  but  he  must  bring-  the  money 
into  court  with  his  bill,  else  the  tender  is  unavailing-,  even 
if  he  had  made  it,  and  made  a  legal  one.  He  neither  pleaded 
that  tender  nor  brought  the  money  into  court.  He  must 
bring  it  into  court  with  his  bill,  so  that  the  creditor  can  ac- 
cept it  if  he  wishes.  Gilkeson  v.  Smithy  15  W.  Va*  44  ;  Shu- 
maker  v.  Nichols^  6  Grat.  592;  25  Am.  &  Eng*.  Enc.  Law, 
932 ;  Sfann  v,  BaltzelU  46  Am.  Dec.  346.  The  nearest  ap- 
proach to  mention  of  any  tender  in  the  bill  is  the  very  g-en- 
eral  language  that  he  **ofifered  to  pay  them  whatever  was 
due  on  the  Henning  interest,  but  they,  and  each  of  them, 
refused  to  accept  said  amount,  or  any  part  thereof,"  and 
that  he  was  ready  to  pay  into  court  whatever  sum  the 
court  might  determine  to  be  due;  but  he  mentioned  no 
amount  as  having  been  tendered,  and  relied  on  no  tender, 
but  repeatedly  admitted  that  he  owed  sixteen  thousand 
dollars,  with  interest  from  April  1,  1889.  This  tender  was 
not  in  the  pleadings,  but  was  first  presented  before  the 
commissioner  by  a  claim  made  for  abatement  of  interest 
This  is  no  plea  of  tender.  It  is  simply  a  bill  to  redeem  on 
the  payment  of  such  sum  as  the  court  should  fix.  **If  the 
bill  be  brought  on  the  ground  of  a  tender  made  and  refused, 
the  tender  should  be  followed  up  by  payment  into  court  at 
the  time  of  the  filing  of  the  bill,  which  should  contain  a 
proper  averment  of  a  compliance  with  this  repuirement." 
Jones,  Mortg.  s.  1095.  I  should  think,  if  no  actual  money 
is  produced,  there  ought  to  be  a  statement  of  the  sum  of- 
fered or  ready  to  be  offered.  "Tender  made  and  refused, 
to  stop  interest,  must  be  the  exact  amount  due,  and  must 
be  kept  good  and  ready  at  all  times  to  be  paid  to  the  credi- 
tor at  his  demand,  and  on  plea  must  be  followed  by  the 
payment  of  money  into  court."  McCalley  v.  Otey  (Ala.)  42 
Am.  St.  Rep.  87  (s.  c.  12  South  406).  No  sum  was  tendered 
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or  named,  but  it  seems  that,  if  he  was  ready  to  pay,  the 
creditor  must  count  the  debt,  and  fix  the  sum.  This  is 
no  tender. 

But  there  is  another  strong  argument  against  abating 
from  the  creditor's  debt  interest  by  reason  of  the  alleged 
tender.  The  money  was  not  paid  into  court,  nor  deposited 
where  the  creditor  could  get  it,  nor,  in  a  legal  sense,  kept 
ready  for  him.  Shank  seeks  to  cut  the  creditor  out  of  in- 
terest, when  he  used  the  money  himself, and  derived  inter- 
est therefrom.  Money  of  one  man,  used  by  another,  as 
justly  calls  for  compensacion  by  way  of  lawful  interest  as 
does  the  use  of  a  horse  or  any  other  property,  and  the  case 
must  be  plain  to  deprive  its  owner  of  this  legal  reward. 
All  books  say  that  the  tender  must  be  kept  good,  and  many 
strong  cases  say  that,  if  the  tenderer  use  the  money,  it  de- 
stroys the  tender.  Judge  Dent  strorigly  presents  this 
view  in  Thompson  v.  Lyon,  40  W.  Va.  97,  (20  S.  E.  812).  I 
quote  from  a  strong  opinion  in  McCalley  v.  Otey  (Ala. )  42 
Am.  St.  Rep.  90  (s.  c.  12  South.  407),  as  follows:  "Unless 
the  tender  is  kept  good  all  the  time, — that  is,  unless  the 
debtor  is  willing  and  prepared  to  make  payment  at  any 
time  after  the  tender,  if  the  creditor  should  conclude  to 
receive  it,  and  until  the  money  is  paid  into  court  upon  a 
plea, — the  debtor  is  chargeable  with  interest.  He  cannot 
make  a  tender  to-day,  and  then  use  the  money  for  his  pro- 
fit, and  escape  payment  of  interest.  He  is  released  from 
the  payment  of  interest  upon  the  supposition  that  he  has 
been  deprived  of  the  use  of  the  money  by  holding  himself 
in  readiness  all  the  time  to  pay  his  creditor  upon  demand. 
The  burden  to  make  this  proof,  when  the  tender  is 
denied,  rests  upon  the  debtor  who  seeks  to  avail 
himself  of  the  benefit  of  a  tender."  I  held  the  view  in 
the  Thompson  Case  that  generally  the  use  of  the  money 
by  the  debtor  did  not  deprive  him  of  his  tender;  but 
where,  as  in  this  Case,  there  is  a  claim  of  tender,  and  later 
a  bill  filed,  and  the  party  does  not  yet  even  pay  the  sum  in- 
to court,  but  still  uses  it,  his  tender  cannot  stop  interest. 
What  right  or  justice  has  he  to  receive  interest  and  pay 
none?  I  am  not  sure  now  but  that  Judge  Dent's  position 
was  right  in  all  cases,  though  the  authorities  are  divided 
on  it.     We  think  the  sum  proper  to  be  decreed  in  this  case 
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is  sixteen  thousand  dollars,  with  interest  from  the  1st  day 

of  April,  1889,  and  that  the  alleged   tender  is  unavailing-. 

We  reverse  the  decree,  and  remand  the  case  that  a  decree 

may  be  entered  as  herein  directed. 

Reversed. 


CHARLESTON. 

ViNTROUX  V,  SiMMS. 

Submitted  Sept,  20,  1898— Decided  Dec.  7,  1898. 

1.  New  Trial — Verdict — Evidence, 

Where  the  verdict  of  a  jury  is  wholly  without  evidence  on  a 
pK)int  essential  to  a  finding-,  or  the  evidence  is  plainly  insufficient 
to  warrant  such  finding-  by  the  jury,  the  same  should  t>e  set  aside 
and  a  new  trial  awarded,     (p.  552). 

2.  Adverse  Possession — Boundaries — Interlock — Color  of  Title, 

Where  the  claims  asserted  by  adjoining-  landowners  as  to  their 
respective  boundaries  are  such  as  to  cause  an  interlock,  and  either 
of  the  parties  is  in  actual  adverse  possession  of  a  part  of  the  land 
claimed  by  him  under  his  deed  outside  of  the  interlock,  and  the 
other  is  in  actual  adverse  |x>ssession  under  color  of  title  of  the 
land  embraced  in  the  interlock  or  land  in  controversy,  claiming' 
under  and  to  the  limit  of  his  deed,  the  latter  will,  In  contempla- 
tion of  law,  be  reg'arded  as  being-  in  actual  adverse  possession  of 
all  the  land  in  the  interlock,  not  simply  that  actually  occupied  or 
enclosed  by  him.     (p,  553). 
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3.    Advbksb  PosSKSSiON—fnierlock— Color  of  Title, 

If  such  party  actually  in  adverse  possession  of  the  interlock- 
under  color  of  title  retains  such  possession  for  ten  years,  he  will 
be  entitled  to  hold  the  same,  although  the  other  party  may  be  in 
possession  of  his  land  outside  of  the  interlock,     (p.  553). 

Error  to  Circuit  Court,  Putnam  County. 

Ejectment  by  C.  A.  Viutroux  against   W.  H.  "imms. 

There  was  a  judgement  for  plaintiff,  and  defendant  brings 

error. 

Reversed. 

Warth  &  Briggs,  for  plaintiff  in  error. 
Brown,  Jackson  &  Knight,   W.  K.  Gunn,  and  Rufus 
SwiTZER,  for  defendant  in  error. 

English,  Judge: 

This  was  an  action  of  ejectment  brought  in  the  circuit 
court  of  Putnam  County  by  C.  A.  Vintroux  against  W.  H. 
Simms  to  recover  a  certain  tract  of  land  described  in  the 
declaration  as  containing  three  hundred  and  eighty-four 
acres  and  described  by  metes  and  bounds.  The  question 
is  one  of  boundary,  and  its  solution  requires  the  ascertain- 
ment of  the  true  location  of  the  division  line  between  the 
lands  of  the  plaintiff  and  defendant.  On  the  27th  of  May, 
1896,  it  was  ordered,  by  consent  of  parties  by  their  attor- 
neys, that  G.  F.  Anderson,  of  Putnam  County. and  Thomas 
Matthews,  of  Kanawha  County,  be  appointed  to  go  upon 
the  lands  and  do  such  surveying  as  either  party  might  re- 
quire, and  return  three  fair  plats  and  reports  of  said  sur- 
vey. On  September  30,  1896.  the  general  issue  was  plead- 
ed, and  on  the  27th  of  May,  1897,  the  cause  was  submitted 
to  a  jury,  which  resulted  in  a  verdict  for  the  plaintiff.  The 
defendant  thereupon  moved  the  court  to  set  aside  the  ver- 
dict as  being  contrary  to  the  law  and  the  evidence  and  to 
award  a  new  trial.  This  motion  was  overruled  by  the 
court,  defendant  excepted  and  took  a  bill  of  exceptions, 
judgment  was  rendered  upon  the  verdict,  and  the  defend- 
ant obtained  this  writ  of  error. 

The  defendant  claims  that  the  court  erred  in  rejecting 
instruction  No.  4  asked  by  him  to  be  given  to  the  jury  up- 
on the  trial,  which  reads  as  follows  :    *'The  court  instructs 
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the  jury  that  in  an  action  of  ejectment  the  plaintiff  cannot 
establish  his  own  lines  by  running  and  locating*  the  lines  of 
the  defendant's  land,  unless  the  plaintiff  also  show,  to  the 
satisfaction  of  the  jury,  that  the  plaintiff's  and  defendant's 
lands  join  along  the  disputed  line  or  lines,  and  that  unless 
they  believe  fiom  the  evidence  in  this  case  that  the  line 
from  A  to  C,  as  laid  down  on  the  Matthews  map  in  this  ac- 
tion, is  the  line  of  the  plaintiff's  land  as  called  for  in  her 
deed,  they  cannot  find  that  as  the  true  line  between  the 
plaintiff  and  the  defendant."     Now  it  surely  was   neces- 
sary as  a  prerequisite  to  recovery  that  the  plaintiff  should 
not  only  show  a  good  title  in  herself,  but  that  she  should 
show  by  competent  evidence  that  the  calls  of  her  deed  em- 
brace the  land  in  controversy.     The  line  on  the  map  run 
by  said  Anderson  and  Matthews  from  A  to  C  is  claimed  by 
the  plaintiff  to  be  the  true  line  between  herself  and  defend- 
ant, and  the  witness  Anderson,  in  giving  his  testimony, 
states  that  A  represent  a  known  corner,  and  that  he  ran  by 
the  calls  of  plaintiff's  deed  from  A  to  C ;  that  he  went   to 
the  corner  at  A,  and,  reversing  the  call  of  plaintiff's  deed 
N.  5  deg.  E.  to  S.  5  deg.  W.,  and  adding  the  variations    he 
ran  the  course  given,  and  it  took  him  to  C,  and,  having 
previously  stated  that  he  calculated  the  variation  in  the 
courses  since  1838  and  found  it  2  deg.  54  min.,  and  that  by 
beginning  at  the  dogwood  corner  at  A  and  reversing  the  call 
N.  9  deg.  3  min.  E.  to  S.  9  deg.  3  min.  W.  and  following 
that  course  it  brought  him  to  C  on  the  map,  and,  when 
asked  on  cross-examination  to  explain  how  he  was  able  to 
make  the  line  called  for  on  the  plaintiff's  deed  when  run  at 
a  variation  of  S.  8  deg.  W.  from  the  dogwood  corner  at  A 
bring  him  to  the  same  point  as  the  line  of  the   defend- 
ant's  deed    which   he  ran  S.   9  deg.   3   min.    W.,  he  re- 
plied,   **I    can't    explain    how    or    why    it   is,    but  it  is 
so."    His  attention   was  also  called  to  the  fact  that  the 
earliest  deed   in   plaintiff's  chain  of  title  giving  the  same 
course  and  distance  as  the  plaintiff's  deed  along  the  line  in 
controversy  was  the  deed  made  in  1853  by  Sam   Lewis  to 
W.  T.  and  L.  E.  Vintroux.     He  was  asked  if  he  calculated 
any  of  the  variations  used  by  him  in  making  his  survey  of 
the  A^ — C  line   from   that  deed,  and   he  replied,  "  I  didn't 
know  anything  about  such  a  deed;  I  was  not  shown  it;" 
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and,  when  asked  what  would  be  the  proper  variation  calcu- 
lated from  the  difference  of  time  between  the  date  of  the 
deed  from  Lewis  to  Vintroux  and  the  date  of  the  survey  of 
1894,  he  replied  that  the  variation  would  be  about  3  min- 
utes per  year,  or  2  degfrees  and  3  minutes  for  the  whole 
time,  and  that  if  the  line  of  the  plaintiff's  deed  arriving  at 
the  dog-wood  A  should  be  reversed  and  run  according-  to 
the  mathematical  variation,  it  would  run  to  the  left  or  east 
side  of  the  point  C,  but  he  could  not  say  just  where,  with- 
out instruments,  as  he  had  not  run  the  line  on  that  varia- 
tion anddid  not  know  just  where  it  would  g-o;  and  when 
handed  instruments,  and  asked,  if  the  line  from  A  to  C  was 
correctly  laid  down  on  the  map  as  S.  9  deg.  3  min.  W.,  to 
show  on  the  map  approximately  where  a  line  would  run  on 
a  course  S.  7  deg*.  3  min.  W.,  he  replied  that  he  could  not 
do  it  without  additional  instruments,  and  when  handed  the 
instruments  called  for,  replied  he  did  not  think  they  were 
sufficiently  accuate,  and  for  that  reason  he  could  not  tell 
where  the  line  would  run.  When  asked  if  it  would  not  run 
near  the  red  line  or  the  green  line  (the  red  being  claimed 
by  the  defendant  as  the  true  line),  he  replied  he  thought  it 
would  run  somewhere  a  little  to  the  left  of  the  red  line,  but 
he  could  not  tell  exactly  where.  When  asked  if  the  corner 
established  at  K  was  not  a  compromise  corner  between 
the  plaintiff  and  Mr.Kirtly,  who  owned  the  adjoining  land, 
he  said  the  corner  at  K  was  gone,  "and  I  ran  the  two  lines, 
I  have  spoken  of  from  A  to  K  and  from  J  to  K,  and  they 
both  agreed  to  the  corner  which  I  established  at  the  point 
whei:e  I  brought  the  lines  together."  Now,  it  was  a  mat- 
ter 6f  vital  importance,  in  properly  adjusting  the  contro- 
versy between  the  plaintiff  and  defendant,  that  the  plain- 
tiff's line  running  south  fiom  the  point  A  should  be  cor- 
rectly and  accurately  established,  and  yet  the  jury  was 
asked  to  determine  this  question,  and  did  so  in  favor  of 
the  plaintiff,  reaching  their  conclusion  as  to  the  locality  of 
the  plaintiff's  line  influenced  largely,  as  we  must  believe, 
by  listening  to  testimony  of  the  character  above  detailed 
by  the  county  surveyoi ,  who  assisted  in  executing  the  or- 
der of  survey,  who  had  been  upon  the  land,  and  whose  evi- 
dence we  must  presume  had  a  controlling  influence  upon 
their  verdict.      Considering,  then,  the  character  of  this 
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testimony  upon  this  vital  point  as  to  the  proper  location  of 
said  line,  I  regard  said  instruction  No.  4  which  was  reject- 
ed by  the  court  as  pertinent  and  proper,  and  hold  that  the 
court  erred  in  rejecting-  it.  The  testimony  in  the  case 
shows  that  marked,  trees  were  found  along  the  line  as 
run  from  A  to  C  by  Anderson,  but  nothing  is  shown  as  to 
the  age  of  the  marks,  or  by  whom  made,  although  other 
lines  had  been  run  in  that  locality  at  former  periods.  Can 
we,  then,  say  there  was  any  testimony  before  the  jury  of 
such  character  as  would  warrant  them  in  definitely  fixing 
and  determining  the  true  division  line  between  the  lands 
of  plaintiff  and  defendant?  This  may  be  said  to  be  a  mat- 
ter for  the  jury  to  determine,  but  can  a  jury  ascertain 
matters  of  this  kind  in  the  absence  of  proper  testimony? 
Surely  not.  In  the  case  of  Beallv,  Railway  Co,^  38  W.  Va. 
526,  (18  S.  K.  729,  syl.  point  2),  it  was  held:  '*Where  the 
verdict  of  a  jury  is  wholly  without  evidence  on  a  point  es- 
sential to  a  finding,  or  the  evidence  is  plainly  insufficient  to 
warrant  such  finding  by  the  jury,  the  same  should  be  set 
aside,  and  a  new  trial  awarded."  This,  I  think,  states  the 
law  correctly. 

Again.:  The  uncontradicted  evidence  of  the  defendant 
shows  that  for  more  than  ten  years  he  and  those  uuder 
whom  he  claims  had  held  open,  notorious,  and  uninter- 
rupted possession  of  the  land  in  controversy  under  color 
of  title,  which  of  itself  would  prevent  the  plaintiff  from  re- 
covering in  her  action.  On  this  question  Snvdick,  Judge, 
delivering  the  opinion  of  the  Court  in  the  case  of  Core  v. 
Fatipel,  24  W.  Va.  242,  says:  *'The  effect  of  the  statute  is 
to  render  a  continued  adversary  possession  for  10  years 
conclusive  in  the  action  of  ejectment,  not  only  against  the 
possession,  but  the  title,  of  the  true  owner.  The  result 
is  so  absolute  that  such  adversary  possession  operates  as 
a  transfer  of  the  legal  title,  and  is  not  only  a  sufficient  de- 
fense on  the  part  of  the  defendant,  but  a  sufficient 
ground  for  the  plaintiff  to  recover  the  land  to  which  he  has 
so  acquired  title,  against  the  stron<rest  proof  of  better  ti- 
tle." At  this  point  we  may  call  attention  to  the  evidence 
of  Pat  Miner,  whose  testimony  is  short,  and  who  says:  **! 
know  where  the  clearing  is  out  there  on  the  hill  next  to  the 
line  between  Mr.  Simms  and  Mr.  Vintroux.     I  cleared  up 
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the  ground  and  built  the  cabin  .and  fence,  myself,  under  a 
contract  with  Mr.  Joe  Simms,  the  father  of  W.  H.  Simms. 
He  let  me  stay  there  two  years,  for  the  work  I  done.  I 
left  there  and  went  to  St.  Albans  to  live.  Mr.  Simms 
showed  me  where  to  put  the  fence,  so  as  not  to  get  over 
the  line,  and  I  put  the  fence  right  where  he  showed  me." 
This  testimony  clearly  shows  that  Joseph  Simms  in  his 
lifetime  claimed  to  the  red  line,  which  the  map  shows  near 
the  cabin  that  Pat  built,  and  just  outside  of  the  inclosure. 
John  Grieser  states  in  his  testimony  that  he  is  acquainted 
with  the  clearing  and  improvement  claimed  by  Simms  in 
this  suit;  that  he  has  known  it  for  a  long  time, — he  thinks 
about  sixteen  years;  that  the  house  and  fence  have  been 
there  ever  since  he  has  known  it.  Joseph  Simms,  as  we 
have  seen,  was  not  only  in  possession  of  this  land,  but 
claimed  it  under  color  of  title,  and  he  would  not  there- 
fore be  limited  to  his  inclosure.  Section  19,  chapter  90, 
of  the  Code  provides  that :  "In  a  controversy  affecting 
land,  when  a  person  claiming  under  a  patent  deed  or  other 
writing  shall  enter  upon  and  take  possession  of  any  part 
of  the  land  in  controversy  under  such  patent  deed  or 
other  writing,  for  which  some  other  person  has  the  better 
title,  such  adversary  possession  under  such  patent  deed  or 
other  writing  shall  be  taken  and  held  to  the  boundaries 
embraced  or  included  by  such  patent  deed  or  other  writing, 
unless  the  person  having  the  better  title,  shall  have  actual 
adverse  possession  of  some  part  of  the  land  embraced  by 
such  patent  deed  or  other  writing."  See  Oney  v.  Clenden^ 
in,  28  W.  Va.  35  (Syl.  point  4);  Keichum  v.  Spurlock,  34 
W.  Va.  597,  (12  S.  E.  832);  Industrial  Co.  v.  Schultz,  43  W. 
Va.  471,  (27  S.  E.  255,  Syl.  point  5);  Garrett  v.  Ramsey,  26  W. 
Va.  345;  Congroves  v.  Burdeti,  28  W.  Va.  220,  (Syl.  point 
1>, — in  the  latter  of  which  the  law  is  thus  stated  : 
"Where  therf;  is  a  lap  or  interlock  of  two  deeds  whereby 
both  embrace  the  land  in  controversy,  and  the  person  hav- 
ing the  elder  deed  or  the  title  to  the  land  is  in  actual  pos- 
session of  a  part  of  his  land  outside  of  the  interlock,  and 
the  person  having  the  junior  deed  or  color  of  title  is  in  the 
actual  adverse  possession  of  the  interlock,  or  land  in  con- 
troversy, claiming  under  and  to  the  limits  of  his  deed,  the 
latter  will  in  contemplation  of  law  be  regarded  as  being 
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in  the  actual  adverse  possession  of  all  the  land  in  the  inter- 
lock, not  simply  that  actually  occupied  or  enclosed  by  him." 
The  same  law  would  apply  if  the  party  holding*  the  elder 
title  was  in  possession  claiming*  the  interlock  in  the  same 
manner.  In  view  of  the  facts  shown  to  have  been  proven 
in  this  cause,  and  considering  the  authorities  above  cited, 
my  conclusion  is  that  the  circuit  court  erred  in  refusing  to 
set  aside  the  verdict  of  the  jury.  The  judgment  com- 
plained of  is  therefore  reversed,  the  verdict  set  aside,  and 

a  new  trial  awarded. 

Reversed. 


CHARLESTON. 

BoGGs'  Executor  z\  Harper's  Administrator. 
Submitted  Sept.  8,  1898— Decided  Dec.  10,  1898, 


46      554         ^-  I^KATH — Presmuption  of  Death. 

^36  A  person  who  absents  himself  from  his  home,  and   is  unheard 

of  by  those  who,  had  he  been  alive,  would  naturally  have  heard 
of  him,  for  seven  years,  will  be  presumed  to  be  dead,  and  treated 
as  such  in  any  litigation  in  which  he  is  concerned,  in  the  ab- 
sence of  proof  to  the  contrary,     (p.  559). 

2.  Vendor   and  Vendee — Contracts— Sale  of  Land — Description-^ 

Records— Deficiency, 

Where  a  party,  by  an  agreement  in  writing,  contracts  to  aell  a 
tract  of  land,  describing  it  by  a  general  local  description,  and 
as  being  the  same  land  conveyed  to  him  by  a  third  party,  the 
vendee  has  a  right  to  look  to  the  record  for  a  description  of  the 
land  ;  and  if  it  there  appears  that  the  land  is  described  by  metes 
and  bounds,  and  containing  a  certain  number  of  acres,  such  ven- 
dor will  be  regarded  as  representing  the  land  to  contain  the 
number  of  acres  mentioned  in  said  recorded  deed.     (p.  561). 
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3.  Vendor  AND  Vendee  —Contracts — Fraud — Sale  of  Land — Equitable 

Relief— Deficiency, 

Where  a  party,  by  written  agreement,  sells  a  tract  of  land  at 
a  specified  pricei  upon  an  unqualified  statement  that  it  contains 
a  definite  quantity  or  specified  number  of  acres,  it  will  be  held 
prima  facia  that  the  vendee  was  influenced  to  pay  or  ag^ree  to 
pay  the  price  specified  because  of  such  statement ;  and  if  it  is  af- 
terwards established  that  there  is  a  deficiency  in  the  quantity, 
in  excess  of  what  may  be  rig-htfully  attributed  to  the  usual  in- 
accuracies in  surveying,  the  vendor,  in  the  absence  of  all  other 
proof,  will  be  presumed  to  have  committed  a  fraud  on  the  rights 
of  the  vendee  by  such  statement  of  the  quantity,  and  a  court  of 
equity  will  for  this  reason  grant  relief  to  the  vendee  for  such  de- 
ficiency,    (p.  562).' 

4.  Vendor  AND  Vendee— C<9«/rar/j — Sale  of  Land— Deficiency — Com- 

pensation. 

The  general  rule  in  such  cases  is  that  the  compensation  al- 
lowed for  the  deficiency  in  quantity  shall  be  at  the  rate  of  the 
average  price  paid  or  agreed  to  be  paid  for  the  entire  tract  pur- 
chased,    (p.  562). 

Appeal  from  Circuit  Court,  Pendleton  County. 

Bill  by  John  Boggs  ag'ainst  Elijah  Harper.  Pending  the 
suit,  the  parties  died.  A  decree  was  rendered,  from 
which  Isaac  P.  Boggs,  executor  of  the  original  complain- 
ant, appeals. 

Reversed, 
F.  M.  Reynolds,  for  appellant. 

Charl^  p.  Jones,  for  appellee. 

English,  Judge: 

By  an  agreement  in  writing,  dated  November  28,  1860, 
Elijah  Harper  contracted  to  sell  to  John  Boggs  certain 
tracts  of  land,  namely,  all  the  landd  deeded  to  him  by 
Philip  Harper,  Sr.,  deceased,  lying  on  both  sides  of  the 
North  Fork,  in  Pendleton  County,  W.  Va.,  for  the  sum  of 
two  thousand  and  eighteen  dollars;  and  said  Elijah  Har- 
per, on  his  part,  bound  himself,  his  heirs,  etc.,  to  make  or 
cause  to  be  made  a  good,  lawful  warranty  deed,  and  free 
it  of  all  incumbrance,  giving  peaceable  possession  of  all  the 
land,  except  the  field  seeded  in  grain  on  March  1, 1861,  and 
possession  of  the  dwelling  house  the  1st  of  April,  1861,  all 
in  the  same  order  it  then  was,  and  possession  of  the  seeded 
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field  when  the  crop  was  off ;  said  deed  to  be  made,  and  the 
above  obligations  complied  with,  on  or  before  April  1,1861. 
John  Boggs  paid  in  cash  five  hundred  dollars,  and  after  de- 
ducting* the  amount  of  vendor's  lien  on  the  land,  which 
Boggs  subsequently  paid,  a  balance  of  five  hundred  and 
eighteen  dollars  was  left,  for  which  Boggs  executed  his 
single  bill,  dated  November  28,  1860,  payable  October  1, 
1861.  In  December,  1869.  Elijah  Harper  instituted  an  ac- 
tion at  law  on  said  single  bill.  This  suit  was  continued 
until  October,  1876,  when  Boggs  withdrew  his  defence  to 
said  action  at  law,  reserving  to  himself  all  rights  in  equity; 
and  a  judgment  was  rendered  against  Boggs  on  said  single 
bill  for  nine  hundred  and  eighty-four  dollars  and  forty-six 
cents,  with  interest  from  October,  1876.  On  December 
25,  1876,  said  Boggs  obtained  an  injunction  to  said  judg- 
ment, on  the  ground  that  there  was  fraud  and  misrepre- 
sentation as  to  the  quantity  of  land  sold  by  Harper,  and  on 
the  ground  that  there  was  a  large  deficiency  in  one  tract  of 
land  described  in  one  of  the  deeds  from  Philip  Harper  to 
Elijah  Harper.  The  plaintiff,  Boggs,  in  his  bill,  praying 
for  an  injunction,  stated  these  facts,  and  also  that  some 
time  in  1876  said  Harper  sued  out  an  execution  against 
him  on  said  judgment,  which  was  then  in  the  hands  of  the 
sheriff;  Also  alleging  that,  at  the  time  he  purchased  said 
lands,  Elijah  Harper  represented  to  him  that  they  con- 
sisted of  four  tracts, — one  tract  of  one  hundred  and  four, 
one  of  ten,  one  of  forty,  and  the  remaining  tract  twenty- 
eight  acres, — which  representations  were  false,  but  that 
they  were  relied  on  by  him,  and  that  it  was  by  reason  of 
these  misrepresentations  he  was  induced  to  purchase 
as  aforesaid,  especially  the  representation  as  to  the  one 
hundred  and  four  acre  tract;  that  this  tract,  instead  of 
one  hundred  and  four  acres,  contained  only  fift3'-t wo  acres; 
that  said  Harper  did  not  have  any  title  or  right  to  more 
than  fifty-two  acres  in  the  one  hundred  and  four  acre  tract, 
nor  did  Philip  Harper,  Sr.,  have  any  title  thereto;  that  on 
May  15,  1848,  Reuben  Harman  and  Joseph  Lantz,  execu- 
tors, or  Thomas  Miller,  deceased,  conveyed  to  Jonas  Miller 
and  George  Miller  a  tract  of  land  of  fifty-two  acres  on  the 
North  Fork,  in  Pendleton  County,  lying  wholly  with  in,  and 
forming  a  portion  of  said  one  hundred  and  four  acres;  that 
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by  a  survey  made  by  the  county  surveyor,  it  fully  ap- 
peared that  Harper  or  said  Philip  Harper,  Sr.,  had  no  title 
to  any  portion  of  said  one  hundred  and  four  acres,  except 
that  part  not  covered  by  said  deed  to  Jonas  and  George 
Miller,  above  mentioned;  and  that  the  portion  of  said  one 
hundred  and  four  acre  tract  embraced  in  the  Miller  deed 
is  of  great  value,  to-wit,  one  thousand  four  hundred  dol- 
lars, and  if  he  had  known  that  Elijah  Harper  had  no  title 
to,  and  could  not  have  conveyed  to  him,  that  valuable  por- 
tion of  the  one  hundred  and  four  acres,  he  would  never  have 
made  the  purchase;  that,  by  reason  of  the  defendant  Har- 
per's failure  to  convey  him  this  valuable  portion  of  said 
tract  he  has  suffered  damage  to  a  greater  amount  than  the 
judgment  above  mentioned;  that  he  has  never  given  plain- 
tiff possession  of  said  land,  or  at  least,  the  most  valuable 
portion  thereof,  and  has  never  made  him  a  deed  for  any 
part  of  said  land. 

Plaintiff  further  alleged  that,  at  the  time  of  said  sale, 
said  Philip  Harper,  Sr.,  had  a  vendor's  lien  on  said  land,  to 
secure  the  payment  of  the  purchase  money  still  due  on  his 
sale  to  Elijah  Harper;  that  in  1868  the  executor  of  Philip 
Harper,  Sr.,  brought  a  suit  in  equity  to  enforce  said  lien, 
and,  under  a  decree  in  said  suit,  H.  H.  Masters,  as  special 
commissioner,  sold  said  lands,  at  which  sale  the  plaintiff 
became  the  purchaser,  at  the  price  of  one  thousand  three 
hundred  and  sixty-nine  dollars,  and  paid  the  money;  that 
it  was  understood  between  plaintiff  and  the  defendant 
and  Harper  at  the  time  of  said  sale,  that  the  vendor's  lien 
aforesaid  should  be  discharged  by  complainant,  and  that 
he  should  have  credit  for  the  amount  thereof  on  said  two 
thousand  and  eighteen  dollars,  but  that,  failing  to  get  any 
deed  for  said  land  from  Harper,  he  suffered  a  sale  of  said 
land  under  a  decree  of  court,  in  order  that  he  might  re- 
ceive some  title  thereto;  that  Harper  left  Pendleton 
County  soon  after  the  war,  and  has  not  yet  returned,  and 
it  is  not  known  where  he  resides;  that,  if  compelled  to  sat- 
isfy said  judgment,  it  would  be  impossible  for  him  to  be  re- 
imbursed for  the  loss  sustained  by  Harper's  failure  o 
comply  with  his  contract;  that  he  only  desired  a  good  legal  ' 
deed  for  all  the  land  the  defendant  Harper  sold  and  agreed 
to  convey  to  him  ;  and  that,  until  such  deed  is  made  and 
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delivered,  he  should  not  be  compelled  to  pay  the  balance  of 
purchase  money  represented  by  the  judgement  aforesaid  ; 
and  he  prayed  that  the  sheriflF  of  said  county  and  Elijah 
Harper  migfht  be  restrained  by  injunction  from  the  collec- 
tion, by  execution  or  other  process,  of  said  judg'ment,  and 
for  general  relief.  An  injunction  was  awarded  as  prayed 
for,  and  perfected.  The  bill  was  answered  by  D.  S,  Mc- 
Clung,  administrator  of  Elijah  Harper,  deceased,  denying* 
that,  at  the  time  plaintiff  purchased  said  land  of  Harper, 
he  represented  to  said  Boggs  that  it  consisted  of  four 
tracts,  containing,  respectively,  one  hundred  and  fpur,  ten, 
forty  and  twenty-eight  acres;  but,  on  the  contrary,  he  al- 
leged that  on  November  28, 1860,  said  Elijah  Harper  had  all 
of  his  land  put  up  for  sale  in  gross  at  public  auction,  and 
employed  Boggs  to  make  the  sale,  and  he  cried  it  off  to  one 
Jonas  Miller,  who  owned  the  ad  joining  land,  at  the  price  of 
two  thousand  and  eighteen  dollars  for  the  whole,  in  gross, 
and  not  by  the  acre;  that,  after  said  Miller  bought  said  land 
at  said  sale,  he  agreed  that  Boggs  might  take  the  land  at  the 
same  price  at  which  it  had  been  knocked  to  him,  and  then 
said  agreement  was  executed  between  Elijah  Harper  and 
plaintiif ;  that  the  fifty-one  and  three-fourth  acres  claim- 
ed by  plaintiff  was  part  of  said  one  hundred  and  four 
acre  tract,  was  highly  improved,  and  had  been  in  the 
possession  of  Jonas  Miller  and  his  heirs  for  seventy- 
five  or  one  hundred  years,  and  had  on  it  a  dwelling 
house  only  about  forty  yards  from  the  line ;  that  the 
sale  of  said  land  by  said  Harper  to  Boggs  was  in  gross 
and  not  by  the  acre;  that  Boggs  got  all  the  land  he  thought 
he  was  buying,  and  that  his  knowledge  thereof  was 
nearly,  if  not  quite,  equal  to  that  of  Harper;  that  the  land, 
exclusive  of  said  fifty-one  and  three-fourth  acres,  was  in 
1850  worth  more  than  Boggs  agreed  to  pay  for  it ;  that  it 
was  then  worth  two  thousand  five  hundred  dollars  or  three 
thousand  dollars,  and  he  prayed  that  the  injunction  be  dis- 
solved. Depositions  were  taken,  and  among  them  that  of 
John  Boggs,  the  plaintiff,  which  was  excepted  to;  and  on 
November  12,  1894,  the  court  sustained  exceptions  to 
the  testimony  of  said  Boggs  in  so  far  as  related  to  trans^ 
actions  formerly  had  with  said  Harper,  and  leave  was  given 
plantifT  to  take  other  depositions.     On  the  20th  of  April, 
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1897,  the  cause  was  finally  heard,  the  injunction  dissolved, 
and  it  was  decreed  that  said  McClung-,  administrator  of 
Elijah  Harper,  deceased,  recover  against  Isaac  P.  Bogg's, 
executor  of  John  Boggs,  deceased,  three  thousand  one 
hundred  and  seventy-two  dollars  and  sixty-four  cents,  with 
interest  from  April  20,  1897,  till  paid,  but  directed  that  be- 
fore any  execution  on  said  judgment  should  be  issued,  the 
widow  of  Elijah  Harper,  with  her  husband  and  Philip  C. 
Harper,  Job  D.  Harper,  and  John  D.  Harper,  heirs  of 
Elijah  Harper,  deceased,  should  file  in  the  papers  of  the 
cause  a  sufficient  deed,  with  general  warranty,  conveying 
said  land  to  the  heirs  of  John  Boggs,  deceased,  which  deed 
should  be  delivered  when  the  amount  therein  decreed 
should  have  been  paid.  Isaac  P.  Boggs,  executor,  etc., 
thereupon  obtained  this  appeal. 

The  second  error  claimed  and  relied  on  by  appellant  is 
as  to  the  action  of  the  court  in  sustaining'  the  exception  to 
the  deposition  of  John  Boggs,  so  far  as  it  related  to  trans- 
actions with  Elijah  Harper,  because  there  was  no  suffi- 
cient evidence  that  he  was  dead  when  said  John  Boggs  was 
examined  and  his  evidence  taken.  The  deposition  was 
taken  on  the  11th  of  August,  1877.  At  that  time  the  where- 
abouts of  said  Harper  had  not  been  known  for  twelve  years. 
His  wife  had  married  again.  An  administrator  had  been 
appointed  of  his  estate,  who  filed  his  answer  as  such  to 
plaintiff's  bill,  to  which  the  plaintiff  replied  generally;  and 
on  November  12,  1894,  the  court  sustained  the  exceptions 
to  the  deposition  of  said  John  Boggs  so  far  as  related  to 
transactions  held  formerly  with  said  Eljah  Harper.  In 
determining  questions  of  this  character  where  positive 
proof  is  lacking,  the  court  is  compelled  to  rely  on  presump- 
tion. At  the  time  the  deposition  was  taken,  more  than 
twelve  years  had  elapsed,  and,  when  the  exception  was 
sustained,  nearly  twenty  years  had  passed,  since  Harper 
bad  been  definitely  heard  from ;  and  the  court  was  well 
warranted  in  presuming  him  dead  when  the  deposition 
was  taken.  In  Davis  v.  Briggs^  97  U.  S.  628,  the  Supreme 
Court  held  "that  a  person  who  for  seven  years  has  not  been 
heard  of  by  those  who,  had  he  been  alive,  would  naturally 
have  heard  of  him,  is  presumed  to  be  dead  ;  but  the  law 
raises  no  presumption  as  to  the  precise  time  of  his  death." 
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The  same  thing  was  held  in  Evans  v.  Stewart^  81  Va.  724. 
We  also  find  that  sections  44,  45,  chapter  130,  Code,  provide 
that  "if  any  person  who  shall  have  resided  in  this  State 
go  from,  and  do  not  return  to,  the  State,  for  seven 
years  successively,  he  shall  be  presumed  to  be  dead  in 
any  case  where  his  death  shall  come  in  question,  unless 
proof  be  made  that  he  was  alive  within  that  time."  So, 
also,  in  Hoy  v.  Newbold^  45  N.  J.  Law,  219,  it  was  held: 
**A  person  who  absents  himself  from  this  state  for  sev- 
en successive  years  is  presumed  to  be  dead,  and  the 
party  asserting  he  is  living  must  prove  it."  See  also,  1 
Am.  &  £ng.  Enc.  Law,  37,  and  note.  This  case  was  con- 
tinued from  time  to  time,  and  frequent  opportunities 
were  allowed  the  plaintiff  to  overthrow  the  presumption 
that  Eljah  Harper  was  dead,  but  the  proof  was  not  forth- 
coming; and  I  conclude  that  the  circuit  court  acted  prop- 
erly in  excludifig  the  testimony  of  Boggs  as  to  transactions 
and  communications  had  with  said  Harper. 

Was  this  a  sale  in  gross,  or  a  sale  by  the  acre?  It  ap- 
pears from  the  evidence  that  the  plaintiff  was  well  ac- 
quainted with  the  land ;  that  he  sold  it  as  agent  of  said 
Harper,  at  auction,  to  Jonas  Miller,  for  two  thousand  and 
eighteen  dollars,  who  agreed  that  said  Boggs  might  take 
it  oflF  his  hands  at  the  same  price  and  then  the  agreement 
in  writing  was  entered  into  with  Harper.  At  the  time 
Boggs  offered  said  land  for  sale  at  auction,  he  offered  the 
four  tracts  together,  and  sold  them  in  that  way  to  Miller; 
and,  when  Miller  consented  toallowBoggs  to  take  the  lands 
at  the  same  price,  he  contracted  for  the  land  with  said 
Harper  in  the  same  way.  Now,  when  the  testimony  of 
Boggs  was  e^^cluded  as  to  transactions  and  communi- 
cations had  with  said  Harper,  there  remained  no  evidence 
as  to  any  representations  made  by  him  as  to  the  quantity 
of  land  in  either  of  said  tracts;  but,  when  we  look  to  the  ti- 
tle bond  itself,  we  find  that  the  land  is  therein  described 
as  **certain  parcels  of  land,  namely,  all  the  lands  deeded  or 
conveyed  to  him,  Elijah  Harper,  by  Philip  Harper,  Sr., 
deceased,  lying  on  both  sides  of  the  North  Fork,  in  the 
county  and  state  aforesaid,  for  the  sum  of  $2,018;"  and 
said  Harper  bound  himself  and  his  heirs,  etc.,  to  make  or 
cause  to  be  made  a  good,  lawful  warranty  deed,  and  free  it 
of  all  incumbrance. 
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It  appears  from  exhibits  filed  with  the  bill  that  on  the 
19th  of  January,  1860,  Phillip  Harper  conveyed  to  said 
Elijah  Harper  a  tract  of  land  by  metes  and  bounds,  con- 
taining"  one  hundred  and  four  acres,  less  ten  acres, 
which  was  admitted  to  record  on  the  10th  of  April,  1860, 
which  deed  fixes  the  number  of  acres  in  said  so-called 
**104-acre  tract"  at  ninety-four  acres,  which  land  was  con- 
veyed to  Elijah  Harper,  with  covenants  of  g^eneral  warran- 
ty ;  and  said  Harper,  in  said  title  bond,  by  his  warranty 
therein  contained,  must  be  considered  as  warranting*  the 
land  described  in  said  deed  from  Philip  Harper  to  him,  and 
thereby  representing*  it  to  contain  ninety-four  acres  ;*and, 
while  said  Boggs  had  an  opportunity  of  informing  himself 
as  to  the  number  of  acres  by  reference  to  the  deeds,  yet  it 
appears  that  as  early  as  the  15th  of  May,  1848, Jonas  Miller 
and  George  Miller  acquired  title  to  the  fifty-two  acres  in- 
cluded within  the  boundaries  of  said  ninety-four  acre 
tract,  which  fact  did  not  appear  in  any  way  on  the  face  of 
the  deeds  from  Philip  Harper.  So,  Elijah  Harper,  by  re- 
ferring to  the  source  of  his  title,  represented  the  number 
of  acres  in  the  tracts  of  land  sold.  In  the  case  of  Crisltp  v. 
Cain,  19  W.  Va.  441  (fifteenth  point  of  syllabus),  the  Couit 
held  that  '*as  the  vendee  of  land  has  a  right  to  rely  on  the 
statement  of  the  vendor  as  to  the  number  of  acres  in  a 
tract  of  land  which  he  sells,  and  naturally,  does  rely  upon 
it,  and  as  the  quantity  of  land  is  generally  a  material  mat- 
ter in  the  purchase  of  a  tract  of  land,  it  ought  prima  facia 
to  be  regarded  that  the  vendee  was  induced  to  pay  or  agree 
to  pay  the  price  named  in  the  contractor  deed,  because  the 
statement  in  it  by  the  vendor  of  the  number  of  acres,  which 
statement,  if  positive,  should  be  regarded  as  a  statement 
made  on  the  personal  knowledge  of  the  vendor,  and  there- 
fore, in  the  absence  of  all  other  proof,  the  vendor  must  be 
•  regarded  as  guilty  of  fraud  on  the  vendee ;  and  a  court 
of  equity  should,  for  this  reason,  require  the  vendor  to  make 
a  proportionate  abatement  from  the  purchase  money." 
And,  in  point  twenty  of  syllabus  in  the  same  case,  the 
Court  holds  that  *'a  court  of  equity  has  clearly  jurisdiction 
to  abate  from  the  purchase  money  due  from  a  vendee  for 
the  deficiency  in  such  a  sale  of  land  by  which  the  ven- 
dee was  injured,  through  the  fraud  of  the  vendor  in  mis- 
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stating*  the  quantity  of  the  land  in  the  face  of  the  contract 
or  deed  or  orally."    Also,  in  the  case  of  Heavner  v.  Mor- 
gan, 41  W    Va.  428,  (23  S.  E.  874),  this  Court  held  that 
.**wherea  party,  by  his  title  bond,  covenants  to  sell  a  tract 
of  land  with  general  warranty,  describing*  it  as  containing 
a  certain  number  of  acres,  and  the  vendee  executed  to  him 
his  bond  for  the  purchase  money,  and  it  is  subsequently 
ascertained  that  there  is  a  material  deficiency  in  the  quan- 
tity of  the  land,  and  it  further  appears  that  the  vendor  is 
insolvent,  a  court  of  equity  will  not  require  such  vendee  to 
complete  his  purchase  by  paying  his  bonds,  and  to  rely  up- 
on the  hazard  of  recovering  the  money  so  paid  from  his  in- 
solvent vendor."    Again  in  the  case  of  Kelly  \.  Riley,  22 
W.  Va.  247,  in  the  third  point  of  syllabus,  it  was  held  that 
^'where  a  person  has  made  a  sale  of  land   ing'ross.  ata 
specified  price,  upon  an  unqualified  statement  that  it  con- 
tained a  definite  quantity  or  specified  number  of  acres,  it 
will  be  held  prima  facia  that  the  vendee  was  influenced  to 
pay  or  agree  to  pay  the  price  specified  because  of  such 
statement ;  and,  if  it  is  afterwards  established  that  there 
is  a  deficiency  in  the  quantity  in  excess  of  what  may  be 
rightfully  attributed  to  the  usual  inaccuracies  in  survey- 
ing, the  vendor,  in  the  absence  of  all  other  proof,  will  be 
presumed  to  have  committed  a  fraud  on  the  rights  of  the 
vendee  by  such  statement  of  the  quantity,  and  a  court  oi 
equity  will,  for  this  reason,  grant  relief  to  the  vendee  for 
such  deficiency."     And  in  point  four  it  was  held:  "The 
general  rule  in  such  cases  is  that  the  compensation  allowed 
for  the  deficiency  in  quantity  shall  be  at  the  rate  of  the  av- 
erage price  paid  or  agreed  to  be  paid  for  the  entire  tract 
purchased."     To  the  same  effect,  see  Sinew  Fox,  33  W. 
Va.  521,  (lis.  K.218). 

The  evidence  in  this  case  clearly  shows  that  there  was  a 
deficiency  in  said  ninety-four  acre  tract  of  fift)-two  acres, 
which  portion  was  held  by  an  older  and  better  title;  and, 
applying  the  principles  announced  in  the  decisions  above 
quoted  to  the  facts  of  this  case,  I  must  hold  that  the  circuit 
court  erred  in  dissolving  the  injunction  awarded  in  this 
cause,  and  that  the  estate  of  John  Boggs,  deceased,  is  enti- 
tled to  an  abatement  in  the  purchase  money,  to  be  ascer- 
tained by  multiplying  said  fifty-two  acres  of  deficiency  in 
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said  land  by  the  average  price  per  acre  of  saidninety-fonr 
acre  tract.  The  decree  complained  of  is  therefore  re- 
versed, and  the  cause  remanded. 

Reversed. 


CHARLESTON. 


Cann  v.  Cann's  Heirs  et  al. 
Submitted  Sept.  10,  1898— Decided  Dec.  10,  1898. 

1.  Administrator — Statute  of  Limitations. 

The  syllabus  in  the  case  of  Cann  v.  Cann,  40  W.  Va.  138,  is 
approved,  (p.  566). 

2.  Appeal — Defendants. 

Where  adult  defendants  are  negligent  of  their  defense  in  the 
lower  court,  they  cannot  be  heard  in  an  appellate  court,  (p.  565). 

3.  Commissioner  in  Chancery — Review  on  Appeal. 

A  finding  of  facts  by  a  commissioner,  confirmed  by  the  circuit 
court,  is  viewed  with  peculiar  respect  by  this  Court,  and  such 
finding  will  not  be  disturbed  unless  plainly  erroneous,  (p.  564). 

4.  Statute  of  Limitations — Accrual  of  Action. 

If  an  employer  promise  to  make  compensation  for  services  at 
the  time  of  his  death,  by  will  or  otherwise,  the  statute  of  limita- 
tions does  not  begin  to  run  until  the  death  of  such  person,  (p. 566). 
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Appeal  ftom  Circuit  Court,  Morg-an  County. 
Bill  of  Harrison  Cann  against  Jacob  Cann's  heirs  and 
others.     From  a  decree  for  complainant,  the  heirs  appeal. 

Affirmed. 

Daniel  B.  Lucas,  for  appellant. 

W.  H  .Travers  and  Faulkner  &  Walker,  for  appellee. 

Dent,  Judge: 


This  case  was  in  this  Court  before  (10  W.  Va.  138,  20  S. 
E.  910),  on  an  appeal  from  a  decree  sustaining  an  exception 
to  a  commissioner's  report  and  dismissing  the  bill.     This 
time  it  comes  here  on  an  appeal  from  a  decree  of  the  cir- 
cuit court  overruling  exceptions  to  a  commissioner's  re- 
port, and  confirming  the  same, — two  entirely  different  con- 
ditions, governed  by  different  principles  of  law.     "Every 
presumption  is  made  in  favor  of  the  correctness  of  the  de- 
cision of  the  commissioner  in  chancery.     If  the  testimony 
is  conflicting,  the  court  rarely  interferes  with  his  finding 
on  the  facts,  provided  he  makes  no  error  of  law  affecting' 
the  results."     Hartman  v.  Evans,  38  W.  Va.  670,  (18  S.  E. 
810).     And  this  is  peculiarly  so  in  this  Court  when  such 
finding  has  been  confirmed  by  the  circuit  Court.     Fry  v. 
Feanister,  36  W.  Va.  454,  (15  S.  E.  253);  Reger  v.  O'Neal, 
33   W.  Va.  159,  (10  S.  E.  375);  Handy  v.  Scott,  26  W.  Va- 
710.     The  evidence  is  conflicting,  and  this  Court  is  thereby 
limited  to  th^  question  of  law  raised  in  the  case.     Most  of 
these  were  settled  by  the  former  decision.     The  case  was 
remanded  to  the  circuit  court  to  ascertain  what  sum,  if 
any,  the  plaintiff  was  entitled  to  recover  on  a  quantum  mer- 
uit.     The  commissioner  fixed  the  amount  at  five  thousand 
eight  hundred  and  seventy-four  dollar^,  and  the  court  con- 
firmed his  finding,  and  decreed  accordingly.     The  heirs 
of  Jacob   Cann  appealed.     The  bill  is  taken  for  confess- 
ed as  to  Sarah   Cann,   Catherine  Ziler,  and  Emma  Cann, 
adult  defendants,   who  therefore    have  no  standing*     in 
this    Court,  for  they  should  have  first  made   their  de- 
fense in  the  lower  court.     As  to  them  no  proof  of  plain- 
tiff's claim  was  necessary,  under  section  26,  chapter  125, 
Code,  which  provides:     "Every  material  allegation  of  the 
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bill  not  controverted  by  an  answer  *  *  *  shall  for 
the  purpose  of  the  suit  be  taken  as  true  and  no  proof  there- 
of shall  be  required."  As  to  the  infant  defendants  the  bill 
cannot  be  taken  as  true,  but  when  the  proof  is  satisfactory 
to  the  commissioner  and  the  circuit  court  the  decree  there- 
on will  rarely  be  disturbed  in  their  favor,  they  having  re- 
served rights  by  statutory  enactment  until  after  they  ar- 
rive at  the  age  of  majority.  All  this  was  plainly  enough 
stated  in  the  former  decision  to  put  the  adult  defendants 
on  their  guard,  and  gave  them  the  opportunity  of  making 
any  defense  they  might  have  against  the  plaintiflf*s  de- 
mand. They  made  none.  They  are,  therefore,  without 
standing  in  this  Court.  The  counsel  appear  to  have  mis- 
understood the  former  decision.  The  Court  held  that  the 
duebill  found  written  in  Jacob  Cannes  account  book,  not 
having  been  delivered,  or  the  contents  thereof  made  know, 
was  neither  good  as  a  note  nor  as  a  promise  to  avoid  the 
statute  of  limitations,  but,  if  held  to  be  genuine,  was 
admissible  as  evidence  to  establish  a  quantum  meruiL 
The  genuinenes,  while  admitted  to  be  doubtful  was  left 
open  for  further  consideration  by  the  lower  court  and 
its  commissioner  as  evidence  bearing  on  the  question  of 
quantum  meruit.  The  fact  that  the  adult  defandants  fail- 
ed to  answer  denying  the  plaintiff's  right  of  recovery 
weighs  heavily  in  favor  of  the  justice  of  plaintiff's  demand. 
They  were  his  sisters  and  should  have  been  acquainted 
with  the  circumstances  ;  and  a  legal  admission  by  them  is 
almost  equivalent  to  positive  proof  or  affirmation.  As  to 
themselves  it  certainly  is  so  regarded  by  the  law  of  plead- 
ing. So  the  only  legal  question  presented  is  as  to  the  statute 
of  limitations,  and  this  was  virtually  settled  before.  It  does 
not  begin  to  run  until  the  right  of  action  accrues.  See 
first  point  in  syllabus,  Canftw.  Cann^  above.  If  this  had 
been  a  claim  for  a  sum  to  be  paid  annually,  the  right  of  ac- 
tion would  accrue  soon  as  the  day  of  payment  expired. 
Such  is  not  the  demand,  but  it  is  for  the  lump  services  of 
the  plaintiff  for  about  twenty  years,  for  which  he  was 
promised  compensation  by  deed  or  will,  in  real  estate,  a 
lump  amount.  While  he  cannot  recover  the  real  estate 
promised,  if  he  has  rendered  the  services  in  expectancy 
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thereof,  the  law  will  gfive  him  the  true  value  of  such  ser- 
vices in  lieu  of  such  land  in  money.  And  as  he  labors  in 
expectancy  of  such  provision  to  be  made  by  the  will  of  bis 
employer,  he  has  no  rig-ht  to  sue,  and  action  does  not  ac- 
crue until  after  the  death  of  his  employer,  unless  he  soon- 
er repudiates  the  contract,  for  until  such  occurence  he  mav 
fulfill  his  promise;  nor  can  it  be  known  whether  he  has 
done  so  or  not  until  the  existence  or  non-existence  of  a  will 
is  ascertained.  The  opinion  of  Judge  Holt  in  the  former 
case  of  Cann  v.  Cann,  40  W.  Va.  154,  (20  S.  E.  910),  is 
very  full  and  satisfactory  on  this  point,  and  is  referred  to 
and  adopted  as  a  part  hereof  as  a  true  exposition  of  the 
law  and  careful  collection  of  the  authorities  on  this  ques- 
tion. "Where  a  rig-ht  depends  upon  some  condition  or 
contingency,  the  cause  of  action  accrues  and  the  statute 
runs  only  from  the  fulfillment  of  the  condition  or  the  con- 
tingency." 13  Am.  &  Eng.  Enc.  Law,  720.  "On  a  promise 
to  pay  for  services  by  will,  the  cause  of  action  accrues  at 
the  employer's  death."  Stone  v.  7Wrf,  49 N.  J,  Law,  274, 
(8  Atl.  300).     The  decree  complained  of  is  affirmed. 

Affirmed. 
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CHARLESTON. 

Crumlish's  Administrator  v,  Shenandoah  Val-  R.  Co. 
Fidelity  Insurance,  Trust  &  Safe-Deposit  Co.  v.  Same. 

(Submitted  Sept.  12,  1898— Decideci  Dec.  10,  1898. 

R  B8  Adj  UDic  AT  A — A  dmissioHS — Record, 

If  a  party  would  be  entitled  to  the   benefit  of  a  decree  as  res 
judicata  to  the   prejudice  of  another  afterwards  make  an  ad- 
mission of  record  in  the  case,  inconsistent  therewith,  detracting- 
from  his  rig-ht   under   said  decree,  and  such  admission  is   the 
truth,  he  cannot  rely  on  such  decree  as  res  judicata,     (p.  S76). 

Appeal  from  Circuit  Court,  Jeflferson  County. 

Bills  by  H.  H.  Crumlish's  administrator  against  the 
Shenandoah  Valley  Railroad  Company  and  the  Fidelity 
Insurance,Trust  &  Safe-Deposit  Company  against  the  same 
defendant.  From  a  decree  settling  the  accounts  of  one 
McDonald,  receiver  of  an  intervening  creditor,  he  appeals. 

AJinned, 

Daniel  B.  Lucas  and  A.  W.  McDonald,  for  appellant. 
F.  P.  Clark,  for  appellee. 

Brannon,  President  : 

It  seems  useless  to  write  an  opinion  in  this  case,  as  it  in- 
volves only  the  construction  of  a  contract,  and  no  legal 
principles  of  guidance  to  the  public.  But  it  is  customary. 
The  Shenandoah  Valley  Railroad  was  under  a  decree  of 
sale  for  its  indebtedness.     A  part  of  such  indebtedness 
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was  a  recovery  in  the  name  of  McDonald,  receiver  of  the 
Central  Improvement  Company,  against  the  Shenandoah 
Valley  Railroad  Company,  amounting,  February  10,  1891, 
to  seven  hundred  and  ninety-one  thousand  three  hundred 
and  thirty-eight  dollars  and  nine  cents  ;  but  that  was  sub- 
ject to  a  prior  lien.     There  was  danger  that  the  debt  of  the 
Central  Improvement  Company  would  be  lost  under  the 
prior  lien  by  failure  of  the  railroad  to  sell  for  enough  to  pay 
both  debts;  and  Moore,  Lucas,  and  others,  representing 
one  hundred  and  twenty-eight  thousand  dollars  out  of  one 
hundred  and  thirty-eight  thousand  dollars  stock  of  the  Cen- 
tral Improvement  Company,  made  an  arrangement  with 
certain  parties  acting  under  the  name  of  the  Memphis  & 
Atlanta  Construction  Company,  to  bid,  at  the  coming  sale 
of  the  road,  a  sum  sufficient  to  pay  the  debt  of  the  Central 
Improvement  Company,  and  for  making  such   bid  agreed 
to  pay  said  Memphis  &  Atlanta  Construction  Company  one 
hundred  and  sixty  thousand  dollars.     Afterwards,  by  a 
written  contract,  dated  September  27,  1890,  between  Lu- 
cas, Moore,  and  McKeehn,  attorneys  for  stockholders  own- 
ing said  one  hundred   and  twenty-eight  thousand  dollars 
stock  of  the  Central  Improvement  Company,  of  the  one  part 
and  the  Norfolk  &  Western  Railroad  on  the  other  part,  the 
said  attorneys  sold  to  the  Norfolk  &  Western  Railroad  Co. 
for  the  consideration  of  five  hundred  thousand  dollars,said 
one  hundred  and  twenty-eight  thousand  dollars  stock.  The 
Norfolk  &  Western  Company  was  already   the  owner  of 
three  hundred  and  sixty-two  thousand  one  hundred  and 
thirty-six  dollars  and  forty-eight  cents  of  three  hundred 
and  eighty-one  thousand  nine  hundred  and  ninety-six  dol- 
lars and  seventy-one  cents  of  the  indebtedness  of  the  Cen- 
tral Improvement  Company.     Thus  the  Norfolk  &  West- 
ern Company  owned  one  hundred  and  twenty-eight  thous- 
and dollars  out  of  one  hundred  arid  thirty-eight  thousand 
dollars  of  the  capital  stock  of  the  Central  Improvement 
Company,  and  three  hundred  and  sixty-two  thousand  one 
hundred   and   thirty-six  dollars  and  forty  .-three  cents  in- 
debtedness against  it.     By  said   agreement   the   Norfolk 
&    Western  Company  agreed  to  purchase  at  the  coming 
sale   of  the  Shenandoah   Valley   Railroad  at  a  price  large 


W.  Va.]        Crumlish's  Adm'r  v.  S.  V.  R.  Co.  569 

enoug-h  to  cover  the  claim  of  the  Central  Improvement 
Company,  and  it  did  later  buy  the  property,  and  paid  to 
McDonald,  receiver,  fifty  thousand  dollars,  retaining'  in  its 
hands  the  balance  of  the  sum  for  vtrhich  it  purchased  the 
property,  it  being-  thought  by  the  parties  useless  to  require 
the  Norfolk  &  Western  Company  to  pay  the  full  amount, 
since  it  owned  the  bulk  of  the  stock  and  of  the  indebted- 
ness ot  the  Central  Improvement  Company;  and,  if  it  had 
paid  the  whole,  it  would  be  decreed  at  once  back  to  it  on 
account  of  its  ownership  of  debts  and  stock.  After  these 
transactions,  Scott,  Jewett,  and  McFadden,  claiming  to  be 
owners  of  the  stock  of  the  Central  Improvement  Company, 
came  into  this  litigation  asking  to  be  permitted  to  partici- 
pate in  the  fund  going  to  the  Central  Improvement  Com- 
pany as  such  stockholders,  and  the  litigation  touchingthem 
resulted  in  the  disallowance  of  the  claims  of  Scott  and  Jew- 
ett as  stockholders,  and  the  allowance  of  the  claim  of  Mc- 
Fadden to  the  extent  of  four  one  hundred  and  thirty-eighths 
of  the  stock.  This  will  appear  from  a  former  decision  of 
this  Court  in  this  case,  found  in  40  W.  Va.  627,  (22  S.  E. 
90),  where  facts  will  more  at  large  appear.  Some  time  af- 
ter the  agreement  of  September  27,  1890,  when  the  Nor- 
folk &  Western  acquired  the  one  hundred  and  twenty-eight 
thousand  dollars  stock  of  the  Central  Improvement  Com- 
pany, and  before  our  said  former  decision,  the  Norfolk  & 
Western  Company  bought  in  from  Hunt  and  Hilliard  six 
thousand  dollars  of  stock  of  the  Central  Improvement  Com- 
pany, and  was  thus  the  owner  of  one  hundred  and  thirty- 
four  thousand  dollars  of  the  one  hundred  and  thirty-eight 
thousand  dollars  total  stock.  McFadden  owning  four 
thousand  dollars.  When  the  cause  went  back  to  the  cir- 
cuit court,  an  order  was  made  referring  the  cause  to  a  com- 
missioner, to  settle  the  accounts  of  McDonald,  receiver, 
and  upon  his  report  a  decree  was  entered  requiring  him  to 
pay,  as  the  balance  in  his  hands,  twenty-two  thousand  nine 
hundred  and  forty-seven  dollars  and  ninety-four  cents,  and 
from  this  decree  McDonald  appealed. 

McDonald  complains  that  the  circuit  court  rejected  cer- 
tain credits  claimed  by  him.  I  shall  therefore  take  them 
up  for  consideration.     One  is  the  sum  of  eleven  thousand 
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five  hundred  and  ninety-four  dollars  and  twenty  cents, 
claimed  by  the  receiver  as  paid  McDonald,  Moore,  and 
Lucas,  attorneys,  as  ten  one  hundred  and  thirty-eights  of 
the  one  hundred  and  sixty  thousand  dollars  expended  in 
procuring  the  Memphis  &  Atlanta  Company  to  make  the  by- 
bid  above  spoken  of.  The  Court  in  40  W.  Va.  627,  (22  S. 
E.  90),  held  said  one  hundred  and  sixty  thousand  dollars 
to  be  a  proper  expenditure  so  as  to  enable  those  stockhold- 
ers of  the  Central  Improvement  Company  who  incurred  the 
expenditure  to  charge  other  stockholders  outstanding, and 
not  concurring  in  the  expenditure,  with  a  portion  thereof, 
conforming  to  the  amount  of  their  stock.  It  expressly 
decreed  that  McFadden  should  be  charged  therewith.  The 
question,  then,  is,  did  the  court  properly  reject  the  said 
credit  of  eleven  thousand  five  hundred  and  ninety-four  dol- 
lars and  twenty  cents  so  paid  by  McDonald  for  the  por- 
tion of  the  one  hundred  and  sixty  thousand  dollarsas 
chargeable  to  the  Hunt  and  Hilliard  stock  and  the  McKad- 
den  stock?  It  is  claimed  that  our  former  decision,  holding 
that  outstanding  stock  should  be  charged  to  contribute  to 
pay  said  one  hundred  and  sixty  thousand  dollars  is  res  ju- 
dicata^ and  concludes  the  question  in  favor  of  the  said 
credit.  It  clearly  would  compel  Hunt  and  Hilliard,  if  they 
yet  owned  the  stock,  to  pay  their  portion,  but  the  Norfolk 
&  Western  Company  owned  the  stock  at  the  time  of  our 
decision.  That  decision  was  in  a  contest  between  the 
stockholders  of  the  Central  Improvement  Company — that 
is,  the  Norfolk  &  Western  Company,  as  purchasers  of  the 
one  hundred  and  twenty-eight  thousand  dollars  stock,  and 
Scott,  Jewett,  and  McFadden,  who  were  outstanding 
stockholders,  not  consenting  to  the  expenditure  of  the  one 
hundred  and  sixty  thousand  dollars — as  to  whether  said 
outstanding  stockholders  should  be  let  in  as  stockholders, 
and,  if  so,  whether  they  should  be  charged  with  a  portion 
of  the  one  hundred  and  sixty  thousand  dollars;  whereas 
we  now  have  in  hand  a  contest  between  the  Norfolk  & 
Western  Company  and  those  parties  who  acted  as  attor- 
neys, selling  to  it  one  hundred  and  twenty-eight  thousand 
dollars  stock  of  the  Central  Improvement  Company,  under 
the  contract  of  September  27,   18'i0,  as  to  whether  they 
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shall  charg-e  against  the  Norfolk  &  Western  Company  a 
portion  of  the  one  hundred  and  sixty  thousand   dollars ; 
whether  the  receiver  could  pay  them,  and  get  credit  for  so 
doing".     It  is  not,  therefore,  res  judicata  as  to  this  credit. 
The  question  now  is   upon  a  settlement  between  receiver 
and  depositor.     The  question  then  was  not,  shall  the  Nor- 
folk &  Western  Company,  as  owners  of  the  Hunt  and  Hill- 
iard  stock,  be  charged  with  contribution  to  reimburse  the 
expenditure?  but  that  is  the  question  now.     The  decision 
would  not  bind  Hunt  and  Hilliard.     Though  they  had  sold 
their  stock  to  the  Norfolk  &  Western  at  the  date  of  the 
former  decree;  yet  what  that  company  should  pay  for  such 
contribution  on  the  Hunt  and  Hilliard  stock,  or  whether 
anything,  was  not  an  issue,  and  was  not  decided.     The 
said  contract  of  September  27,18*J0,  was  then  in  evidence  in 
the  case,  but  its  construction  was  not  in  issue.     Its  con- 
struction, as  between  the  parties  to  it,  was  not  passed  on. 
I   did    say  in  argument  that   I  did  not  think  that  con- 
tract forbade  those   stockholders  who  paid  one  hundred 
and  sixty  thousand  dollars  from  charging  other  stockhold- 
ers with  contributions,  but  I  said  nothing  as  to  the  rights 
under  that  contract  of  the  parties  to  it  between  themselves. 
We  are  thus  called  on  to  construe  that  contract.   By  it  Lu- 
cas, Moore,and  McKeehn,  attorneys  for  certain  stockhold- 
ers of  the  Central  Improvement  Company,  sold,  for  five 
hundred  thousand  dollars,  one  hundred  and  twen.y-eight 
thousand  dollars  of  the  one  hundred  and  thirty-eight  thous- 
and dollars  stock  of  that  company.     Now,  after  this  sale  I 
take  it  that  these  attorneys  or  stockholders  could  not  have 
maintained  any  suit  to  demand  of  the  Norfolk  &  Western 
Company  any  part  of  the  one  hundred  and  sixty  thousand 
dollars ;  nor  could  they  have  maintained  any  suit  against 
Hunt  and  Hilliard,  nor  against  McFadden,  for  their  right 
on  account  of  having  paid  that  one  hundred  and  sixty 
thousand  dollars  was  not  such  as  could  constitute  the  basis 
of  a  suit.     True,  if  they  had  remained  stockholders,  and 
Hunt  and  Hilliard  or  McFadden  had  applied  for  admission 
as  stockholders  to  the  fund  going  to  stockholders,  they 
could  have  compelled  them,  as  a  condition  of  admission,  to 
abate  from  their  stock  its  ratable  contribution  to  reim- 
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burse  those  stockholders  who  had  incurred  the  outlay;  but 
they  had  sold  their  stock  to  the  Norfolk  &  Western  Com- 
pany. Had  they  any  longer  any  rig-ht  to  demand  anything 
of  Hunt  and  Hilliard?  Their  right  as  stockholders  had 
passed  to  the  Norfolk  &  Western  Company,  and,  if  any- 
body had  right  to  demand  contribution,  that  company 
had,  as  purchasers  of  the  stock.  I  do  not  see  that,  after 
such  sale,  those  former  stockholders  had  any  longer  any 
right  under  their  expenditure  of  the  one  hundred  and  six- 
ty thousand  dollars.  The  Norfolk  &  Western  Company 
acquired  the  Hunt  and  Hilliard  stock  after  the  sale  of  the 
one  hundred  and  twenty-eight  thousand  dollars  stock  to 
the  Norfolk  &  Western  Company,  and  it  seems  to  me  that 
thereafter  there  remained  not  a  vestage  of  demand  which 
could  be  set  up  by  those  stockholders  who  had  sold  aguinst 
Hunt  and  Hilliard  or  the  Norfolk  &  Western,  their  as- 
signee. So  much  for  the  force  of  the  mere  sale  itself.  But, 
in  addition  to  the  mere  force  of  the  sale  itself,  let  us  con- 
sider other  positive  provisions  of  the  contract  of  Septem- 
ber 27,  1890.  By  its  fourth  clause  the  said  sellers  of  the 
stock  became  responsible  for  all  prior  costs  in  the  litiga- 
tion, "and  the  counsel  and  receiver  in  these  cases  agree  to 
relinquish  all  claims  for  fees  or  commissions,  except  such 
as  is  paid  them  out  of  the  $500,000  they  may  now  or  they 
may  hereafter  have  for  fees  or  compensation  of  any  na- 
ture;" and  one  of  the  attorneys  agreed  to  continue  in  the 
litigation  for  the  Norfolk  &  Western  without  further  pay. 
Does  not  this  mean  that  the  sellers  would  not  hold  the 
Norfolk  &  Western  Company,  their  vendee,  responsible 
for  any  further  demand  for  fees,  commissions,  or  "com- 
pensation of  any  nature?"  This  broad  language  evinces  a 
purpose  to  sell  the  Norfolk  &  Western  all  their  interest 
and  rights  outright  when  they  sold  the  stock.  The  words 
"compensation  of  any  nature"  would  seem  aptly  to  fit  the 
demand  for  compensation  for  the  money  they  had  paid  out 
in  the  expenditure  of  one  hundred  and  sixty  thousand  dol- 
lars. At  any  rate,  the  language  and  spirit  of  the  contract 
manifest  a  purpose  to  sell  all  their  interest  outright  to  the 
Norfolk  &  Western  Company,  free  of  further  demand 
from  them.     It  seems  neither  equitable  nor  within  the  let- 
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ter  of  this  stipulation  that  the)'^  should  now  demand  of  the 
Norfolk  &  Western  Company  a  large  contribution  on  ac- 
count of  the  Hunt  and  Hilliard  stock,  afterwards  acquired 
by  it.  I  think  they  are  estopped  by  the  very  meaning  of 
that  contract.  All  their  rights  were  embodied  in  the  con- 
sideration paid  for  this  stock.  That  was  to  pay  them  in 
full.     The  writing  breathes  and  speaks  this  meaning. 

Appellant  McDonald  also  complains  that  the- court  be- 
low rejected  a  credit  claimed  by  him  of  eight  thousand 
six  hundred  and  ninety-live  dollars  and  sixty-two  cents,  as 
paid  himself  (McDonald),  Moore  and  Lucas,  attorneys, — 
the  portion  of  the  two  hundred  thousand  dollars  attor- 
neys' fees,  charged  upon  the  six  thousand  dollars,  of  the 
Hunt  &  Hilliard  stock  acquired  by  the  Norfolk  &  Western 
Company  after  agreement  of  September  27,  1890.  I  need 
say  nothing  further  as  to  this  item  than  what  I  have  said 
above.  The  fourth  clause  relinquishes  all  claim  to  attor- 
neys'fees.  The  former  decision  of  this  Court  as  to  the 
McFadden  stock  denied  the  right  to  charge  it  for  its  frac- 
tional sharje  of  two  hundred  thousand  dollars,  and  directed 
that  it  be  charged  only  with  a  reasonable  sum;  and  how, 
under  that  ruling,  the  receiver  could  pay  those  attorneys,  he 
being  one  of  them,  six  one  hundred  and  thirty-eighths  of 
two  hundred  thousand  dollars  for  attorneys'  fees  against 
the  Hunt  and  Hilliard  stock,  I  cannot  see.  If  charged  at 
all,  it  would  only  be  a  sum  fixed  by  the  circuit  court,  as 
held  in  said  former  decision;  and  it  has  refused  to  allow 
anything,  and  properly  so,  because  these  attorneys  relin- 
quished all  claim  of  further  fees  against  the  Norfolk  & 
Western  Company  by  said  agreement.  The  Court  decided 
in  40  W.  Va.  627  (S.  E.  90),  that  stockholders  whose  stock 
was  held  by  the  attorneys  and  sold  to  the  Norfolk  &  West- 
ern Company  could  charge  other  stockholders  with  a  fair 
sum  for  attorneys'  services,  but  we  did  not  decide  that 
the  attorneys  could  charge  the  Norfolk  &  Western  Com- 
pany for  attorneys'services  rendered  on  stock  then  bought 
by  it  from  them,  or  on  stock  which  it  might  acquire  from 
others.  The  rights  of  the  parties  under  that  agreement 
were  not  before  the  court.  It  was  only  said  that  it  did  not 
debar   those  stockholders  who  had  paid   attorneys'  fees 
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from  claiming'  from  other  stockholders  contribution  there- 
for. So  far  that  contract  was  construed,  but  no  further, 
Whether  it  debarred  the  attorneys  from  claiming'  fees 
ag-ainst  their  vendee,  the  Norfolk  &  Western  Company, 
was  not  before  us.  And  then,  again,  this  receiver  had  no 
right  to  pay  this  sum  to  himself  and  others  without  speci- 
fic orders  from  the  court.  We  agree  with  the  circuit  court 
in  denying  this  item  of  eight  thousand  six  hundred  and 
ninety-five  dollars  and  six-two  cents. 

We  also  agree  with  the  circuit  court  in  denying  the 
credit  of  seven  hundred  and  thirteen  dollars  and  fifty-six 
cents,  his  receiver's  commission  on  the  Hunt  and  Hilliard 
stock.  The  reasons  are  (1)  McDonald  was  a  co-attor- 
ney with  Lucas  and  others,  and  as  an  individual  knew 
all  and  assented  to  the  whole  agreement  whose  fourth 
clause  relinquished  commissions.  (2)  He  signed  a  mem- 
orandum on  the  said  contract  of  September  27th,  1890, 
binding  him  to  become  jointly  responsible  with  other 
parties  of  its  first  part  for  the  guaranty  of  the  fifth  article, 
and  thus  knew  of  and  assented  to  the  fourth  clause.  He 
thus  became  a  party  to  it.  The  clause  says  that  '*the 
counsel  and  receiver  in  these  cases  agree  to  relinquish  all 
claims  for  fees  and  commissions."  What  receiver?  None 
other  than  McDonald.  What  counsel?  None  other  than 
he  and  others,  his  associate  counsel.  It  estops  the  receiv- 
er and  attorneys  from  claim  for  receiver's  commission  and 
attorneys'  fees.  It  is  in  the  case,  and  we  must  give  it 
effect  thus  far. 

For  similar  reasons  we  agree  with  the  circuit  court  in 
disallowing  credit  for  two  hundred  and  eighty-nine  dollars 
and  eighty-four  cents,  receiver's  commissions  on  McFad- 
den's  stock. 

We  agree  with  the  circuit  court  in  disallowing  credit  for 
ten  dollars  for  copying  petitions  for  Scott  and  Jewett's  ap- 
peal, and  sixteen  dollars  and  fifty  cents  for  a  copy  of  Judge 
Brannon's  opinion.  We  see  no  need  of  them  such  as  to 
charge  the  fund.  The  receiver  was  not  called  upon  to  de- 
fend the  claim  of  Scott  and  Jewett,  and,  if  he  wanted  these 
documents  to  use  for  himself  and  other  attorneys,  they  are 
not  chargeable  to  the  fund. 
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HaviDgf  disposed  of  the  objections  to  the  decree  made  by 
appellant  McDonald  without  finding-  any  error,  I  come  to 
complaints  against  it  made  by  the  Norfolk  &  Western 
Company.  It  claims  that  the  sum  of  six  thousand  six 
hundred  and  forty-six  dollars  and  two  cents,  paid  by  the 
receiver  to  satisfy  the  McFadden  recovery,  should  not 
have  been  allowed  McDonald.  The  former  decree  entitl- 
ed McFadden  to  it  as  against  the  Norfolk  &  Western  Comr 
pany,  and  it  was  rig-ht  to  pay  it  out  of  the  fund.  The 
Norfolk  and  Western  Company  claims  that  by  reason  of 
clause  five  of  said  contract  of  September  27th,  McDonald 
cannot  be  credited  this  six  thousand  six  hundred  and  forty- 
six  dollars  and  two  cents,  as  by  it  Moore,  McKeehn,  Mc- 
Donald, and  Lucas  indemnified  the  company  against  the 
appearance  and  allowance  of  any  outstanding  stock  not 
participating  in  the  ag-reement.  This  fifth  clause  says: 
"The  parties  of  the  first  part  further  agree  to,  and  do 
hereby,  indemnify  it  against  any  demands  which  may  be 
established  ag-ainst  it  before  any  court  by  reason  of  this 
agreement  at  the  suit  of  any  holders  of  stock  in  said  Cen- 
tral Improvement  Company  who  are  not  represented  by  the 
parties  of  the  first  part."  We  have  concluded  that  as  Lu- 
cas, Moore  and  McKeehn  are  not  in  any  way  parties  to  this 
clause,and  McDonald  not  as  an  individual,  we  cannot  con- 
strue that  fifth  clause,  or  say  what  are  the  rights  or  obliga- 
tions of  any  of  the  parties  under  it.  We  could  not  decree 
against  McDonald  on  it  in  this  case,  because  itis  not  involv- 
ed in  the  pleadings,  and  we  could  not  decree  against  him,  or 
fix  any  liability  on  him,  without  Lucas,  Moore  aud  McKeehn 
as  parties.  Therefore  the  question  whether  the  Norfolk 
&  Western  has  the  right  to  hold  them  responsible  under  it 
to  indemnify  it  because  of  the  allowance  of  the  McFad- 
den stock  or  the  Hunt  and  Hilliard  stock  is  left  open  for  an- 
other suit  or  proceedings,  if  any  shall  be  instituted,  with- 
out prejudice  to  any  party  from  this  decision.  Hence  we 
cannot  reverse  the  circuit  court's  action  in  allowing  Mc- 
Donald, as  receiver,  credit  for  said  six  thousand  six  hun- 
dred and  forty-six  dollars  and  two  cents. 

The  Norfolk  and  Western  complains  that  McDonald  was 
allowed  credit  as  receiver  for  one  thousand  and  one  hun- 
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dred  dollars  as  paid  for  attorneys'  fees  to  himself,  Lucas 
and  Moore  for  attorneys'  fees  charged  for  the  McFad- 
den  stock.  We  think  it  was  improperly  allowed,  because 
waived  by  said  fourth  clause.  It  was  right  to  abate  it  from 
McFadden,  but  its  abatement  inured  to  the  benefit  of  the 
Norfolk  &  Western  Company* 

In  view  of  the  contention  of  the  attorneys  for  the  Nor- 
folk &  Western  Company  that  a  decree  of  September  28, 
1893,  is  res  judicata^  and  that  McDonald  must  be  charge- 
able by  it,  it  may  be  proper  to  refer  to  this  subject.  That 
decree,  upon  the  admission  of  McDonald  that  there  was  in 
his  hands,  as  receiver,  sixty-one  thousand  nine  hundred 
and  forty  dollars  and  three  cents,  directed  that  McDonald 
pay  out  of  it  certain  costs,  and  then  pay  to  the  Norfolk  & 
Western  Company  one  hundred  and  thirty-four  one  hun- 
dred and  thirty-eighthsof  the  residue,  which  would  amount 
as  claimed,  to  fifty-nine  thousand  and  sixty-three  dollars 
and  forty-one  cents.  I  feel  the  force  of  the  argument  of 
res  judicata  made  by  the  counsel;  but  the  truth  is  that 
that  result  was  attained  by  a  statement  made  by  a  commis- 
sioner, which  has  not  been  further  acted  on  in  the  case, 
based  on  the  debit  charged  to  the  receiver  of  the  whole 
purchase  money  for  which  the  Norfolk  &  Western  Com- 
pany purchased  the  railroad;  whereas  the  truth  is  that  no 
money  but  fifty  thousand  dollars  ever  went  into  McDon- 
ald's hands,  as  I  have  above  stated,  and  the  Norfolk  & 
Western  Company  made  the  solemn  admission  in  the  sub- 
sequent decreee  of  November  5,  1896,  that  the  sum  paid 
McDonald,  out  of  which  that  company  was  asking  a  decree 
against  him,  was  fifty  thousand  dollars,  and  therefore  I 
think  this  binds  the  company,  and  breaks  the  force  of  the 
argument  of  res  judicata.  Anyhow,  it  is  just  to  charge 
McDonald  with  only  fifty  thousand  dollars.  As  the  com- 
pany was  the  party  retaining  the  money,  and  was  allowed 
to  do  so  at  its  request,  it  would  be  against  equity  to  allow 
it  with  all  the  money  over  fifty  thousadd  dollars  in  its  pock- 
et, to  charge  McDonald  more  than  he  received.  It  asked 
to  retain  all  over  the  fifty  thousand  dollars,  and,  if  we  tol- 
erate this  argument  of  res  judicata^  and  compel  McDon- 
ald to  pay  beyond  fifty  thousand  dollars,  we  would  allow 
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the  Norfolk  &  Western  Company  to  recover  for  money 
which  it  itself  retained.  It  is  estopped  from  so  doing"  by 
its  own  act.  The  true  balance  due  from  Receiver  Mc- 
Donald was  twenty-four  thousand  and  twenty-two  dollars 
and  ninety-four  cents,  on  December  14,  1896,  the  date  of 
the  circuit  court's  decree,  instead  of  twenty-two  thousand 
nine  hundred  and  twenty-two  dollars  and  ninety-four  cents 
as  found  by  said  decree. 

Note  by  Dent,  Judge  : 

I  concur  in  the  conclusion  reached  in  this  case,  but  not  with  por  - 
tions  of  the  argument  contained  in  the  opinion  in  so  far  as  it  is  an 
attempt  to  construe  the  provisions  of  the  bond  of  indemnity  g-iven  by 
Lucas,  Moore,  and  McKeehn,  and  indorsed  by  McDonald.  Such 
bond  has  never  been  brought  before  the  Court  on  an  issue  or  pleadings, 
nor  have  the  parties  thereto  been  summoned  and  impleaded  in  any 
manner.  The  bond  was  introduced  as  a  mere  incidental  part  of  the 
evidence.  The  present  litigation  is  narrowed  down  in  fact  as  being 
between  the  Norfolk  &  Western  Railroad  Company  on  the  one  side 
and  Charles  McFadden  on  the  other.  As  between  the  company  and 
its  guarantors,  at  present  there  is  no  litigation  pending  and  it  is 
improper  and  coram  non  judice  now  to  decide,  as  between  them, 
as  to  who  is  entitled  to  the  pro  rata  contributions  of  the  receiver's 
oommissioners*  and  attorneys*  fees,  and  the  one  hundred  and  sixty 
thousand  dollars  by-bid  expenditure.  The  company  should  be  al- 
lowed to  retain  them  with  all  ultimate  legal  rights  thereto  reserved. 
If  they  are  covered  by  the  bond  of  indemnity,  this  leaves  them  where 
they  properly  belong  ;  and,  if  not,  and  other  persons,  not  parties  to 
the  cause,  think  they  are  entitled  to  them,  and  that  they  can  recover 
them  notwithstanding  the  bond  of  indemnity,  they  should  be  at  liberty 
to  do  so  ;  and  not  being  before  the  court  proper Ij',  they  are  not  bound 
by  a  judicial  determination  made  in  their  absence.  The  decree  of 
the  13th  December,  1895,  should  be  so  modified  as  to  allow  the  one 
thousand  one  hundred  dollars  attorneys*  fee  deducted  from  Charles 
McFadden  to  remain  under  the  control  of  the  Norfolk  and  Western 
Company,  along  with  Hunt  and  Hilliard  and  other  fees.  If  the  at- 
torneys or  receiver  deem  themselves  entitled  to  them  notwithstanding 
their  bond  of  indemnity,  they  have  their  action  at  law  ;  and  if  the 
Norfolk  &  Western  Railroad  Company  deems  itself  entitled  to  recov- 
er from  its  indemniiiers  the  amount  paid  Charles  McFadden,  or  for 
the  Hunt  and  Hilliard  stock,  it  has  its  remedy  on  its  bond.     And 

**Let  the  pjoet  resume  his  pen. 

And  prove  himself  the  best  of  men.  '* 

Affinncd, 
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CHARLESTON. 

Hebb  v,  Cayton. 

Submitted  Sept.  IS,  1898— Decided  Dec.  10,  1898. 

1.  Mandamus — Elections    by  the    People — Board    of    Canvassers — 

Recount, 
Mandamus  Ilea  to  compel  a  board  of  canvassers  canvassing  re- 
turns of  an  election  to  recount   the   ballots    between  competing 
candidates  for  office  on  the  demand  of  either,  when  they  refuse 
such  recount,     (p.  579). 

2.  Elfxtions  by  the  People — Recount, 

A  candidate  asking  a  recount  of  ballots  need  not  assign  errors 
in  the  first  count,  or  give  any  reason  for  a  recount,     (p.  580.) 

3.  Elections  by  the  "Peoi^lk— Recount. 

Where  ballots  once  recounted  as  between  candidates  fur  one 
office  are  agc^u^ sealed  up,  that  will  not  debar  a  candidate  for  an- 
other office  from  demanding  a  recount  as  to  the  office  for  which  he 
was  a  candidate,     (p.  580). 

4.  M  A  ND  A  M  vs— Practice —  Rule — Petition — ^/  nswer. 

Where  upon  a  petition  for  a  mandamus  a  rule  to  show  cause 
why  the  writ  should  not  issue  is  awarded,  instead  of  a  mandam- 
us »/s2,  and  there  is  no  answer  to  the  rule  raising  an  issue  of  fact, 
there  need  be  no  writ  of  mandamus  nisi,  and  a  peremptory  writ  is- 
sues ;  but  where  there  is  an  answer  raising  an  issue  of  fact,  a 
mandamus  nisi,  embodying  the  facts  justifying  the  ntandamus^ 
must  be  awarded,  and  it  is  treated  as  the  declaration,     (p.  581). 

Error  to  Circuit  Court,  Tucker  County. 

Mandamus  by  Charles  M.  Hebb  against  the  county  com- 

missiomers  of  Tucker  County  as  a  board  of  canvassers. 

A  peremptory  writ  issued,  and  William  M.  Cayton  brings 

error. 

Affirmed. 
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W.  B.  Maxwell  and  C.  Wood  Dailey,  for  plaintiff  in 
error. 

Dayton  &  Dayton  and  Fred.  O.  Blue,  for  defendant  in 
error. 

Br ANNON,    PRESroENT : 

Charles  M.  Hebb  and  William  M.  Cayton  were  candi- 
dates for  the  clerkship  of  the  county  court  of  Tucker 
County  at  the  election  in  November,  18%.  While  the  com- 
missioners of  the  county  were  in  session  as  a  board  of 
canvassers  canvassing*  the  returns  of  the  election,  Hebb 
demanded  a  recount  of  the  ballots  for  that  office,  which,  be- 
ing' refused,  he  asked  and  obtained  from  the  circuit  judg'e 
a  mandamus  to  compel  such  recount,  and  Cayton  sued  out 
the  writ  of  error  we  now  decide.  It  is  urg-ed  before  us 
that  certiorari^  not  mandamus^  is  the  proper  remedy.  The 
action  of  canvassers  in  counting*  or  recounting  ballots 
is  purely  a  ministerial  act,  one  which  the  law  commands 
them  to  do,  Brazie  v.  County  ComWs^  42  W.  Va.  213  ;  Mar* 
cum  V.  Commissioners^  42  W.  Va.  263,  (26  S.  E.  281).  They 
have  no  choice  to  do  or  not  do  it,  under  proper  circum- 
stances. At  common  law,  if  having-  entered  upon  a  count 
or  recount,  they  commit  any  error,  it  is  to  be  corrected  by 
certiorari^  not  ?nandamus^  as  mandamus  is  not  an  appellate 
process.  It  does  not  lie  to  direct  the  inferior  tribunal  how 
to  decide,  but  only  to  compel  it  to  act  when  it  refuses  to  act 
at  all.  Board  v.  Minturny  4  W.  Va.  300 ;  State  v.  County 
Court,  33  W.  Va.  589,  (11  S.  E.  72);  Miller  v.  County  Court, 
34  W.  Va.  285,  (12  S.  E.  702);  Railroad  Co.  v.  PaullyVi  W. 
Va.  142,  (19  S.  E.  551).  So  the  statute  giving-  right  to  Hebb 
to  demand  the  performance  of  this  ministerial  act  man- 
damus is  the  proper  remedy  at  common  law.  But,  even  if 
the  act  of  recount  were  not  ministerial  in  character,  as 
chapter  25,  Acts  1893,  amending  section  89,  chapter  3, 
Code,  1891,  provides  that  *'any  officer  or  person  upon 
whom  any  duty  is  devolved  by  this  chapter  may  be  com- 
pelled to  perform  the  same  by  mandamus,^''  it  would  clear- 
ly warrant  the  use  of  mandamus  in  this  case.  Indeed,  we 
held  in  Marcum  v.  Comfnissioners,  42  W.  Va.  263,  (2  S.  E.6 
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281),  that  it  gives  mandamus  in  matters  under  the  election 
law  more  scope  than  at  common  law,  making  it  applicable 'to 
such  matters,  whether  ministerial  or  judicial;  in  other 
words,  giving  it  the  appellate  function  of  certiorari.  One 
excuse  made  for  the  commissioneis  in  refusing  Hebb's  re- 
quest for  a  recount  is  that  they  had  made  a  recount  in  one 
district  of  the  county  between  two  candidates  for  justice,, 
and  those  ballots  had  been  again  sealed,  and  the  commis- 
sioners did  not  think  they  had  the  right  to  reopen  them.  A 
strange  proposition  indeed, — that  because  ballots  of  one  dis- 
trict had  been  sealed  after  a  recount  between  district  of- 
ficers, this  should  forbid  their  recount  in  an  election  be- 
tween candidates  for  county  or  other  officers.  Strange 
that  such  sealing  of  ballots  is  a  burial  without  resurrec- 
tion to  answer  the  loud  call  of  public  justice.  And  for  such 
a  proposition  language  of  Judge  Snyder  in  Chenowith  v. 
Commissioners,  26  W.  Va.  230,  is  cited.  He  said  only  that 
after  one  recount  the  same  candidate  could  not  have  an- 
other, carefully  limiting  his  meaning  to  the  same  candi- 
dates. Those  ballots,  though  sealed,  are  there  to  ascer- 
tain the  true  result  of  the  popular  verdict  as  to  any  and  all 
candidates  voted  for;  to  correct  mistakes  at  the  precincts. 
But  in  truth  the  ballots  had  not  been  actually  sealed  again; 
for  the  commissioners  certify  that  while  yet  they  were 
considering  a  ballot  in  the  justices'  recount,  "and  before 
the  ballots  cast  in  said  district  were  resealed  and  the  re- 
sult declared,  but  after  the  ballots  had  been  counted,  the 
result  ascertained,  the  ballots  tied  up,  and  were  being  seal- 
ed," Hebb  asked  the  recount.  The  plea  that  there  could 
be  no  recount  after  sealing  because  the  ballots  might  be 
tampered  with  in  the  meantime,  can  in  this  case  have  no 
force,  because  they  had  not  left  the  hands  or  eyes  of  the 
commissioners.  If  resealed,  the  mere  possiblityof  fraud 
does  not  stifle  their  verdict. 

It  is  said  Hebb  gave  no  reason  for  a  recount, — specified 
no  error  in  the  first  count.  How  could  he  specify?  He 
wanted  the  officers  of  the  law  to  examine  them  forerror.  He 
did  not  have  to  assign  errors.  He  is  supposed  never  to 
have  seen  the  ballots  to  be  able  to  do  so.  The  statute  gives 
absolute  right  to  demand  a  recount,  without  giving  any 
reason. 
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The  circuit  judge  awarded  a  rule  to  show  cause  why 
a  mandamus  should  not  issue,  and  did  not  award  a 
formal  mandamus  nisty  or,  as  it  is  commonly  called,  an 
alternative  mandamus^  and  it  is  said  that,  treating^  this 
rule  as  an  alternative  writ  of  mandamus^  it  does  not  show 
cause  for  such  writ.  One  reason  given  is  that  it  recites 
that  Hebb  demanded  a  recount  before  the  result  had  been 
declared,  and  that  till  then  he  could  not  do  so.  The  state- 
ment in  the  rule  that  a  "recount"  was  demanded  implies 
that  the  ballots  had  once  been  counted;  and  we  should  not 
unreasonably  presume  that  when  the  demand  was  made 
there  had  as  yet  been  no  first  count.  We  are  to  under- 
stand that  a  table  had  been  prepared  showing  result.  Hebb 
did  not  wait  for  a  formal  declaration  of  result,  as  the  Code 
says  that,  "after  canvassing  the  returns  the  board"  shall 
recount  the  ballots,  if  demanded.  The  only  declaration  of 
the  result  of  the  election — that  is,  legal  declaration — is  that 
made  after  canvass,  and  after  recount,  and  entered  of 
fecord.  Code  1891,  c.  3,  s.  69.  It  might  be  said  that  it  is 
too  late  to  ask  a  recount  after  this  entry  of  record;  but  it 
cannot  be  said  that  it  may  not  be  demanded  before  such 
declaration.  Technicality  going  so  far  should  not  be 
tolerated. 

It  is  next  insisted  that  no  peremptory  w««rfa;w«5  should 
have  issued  because  no  alternative  mandamus  was  issued, 
and  that  under  Fisher  v.  Cily  of  Charleston^  17  W.  Va.  596, 
it  is  improper  to  substitute  the  petition  or  rule,  or  either 
of  them,  in  lieu  of  the  alternative  writ,  and  no  issue 
should  have  been  made  upon  an  answer  to  the  rule.  That 
is  true  when  there  is  an  answer  to  the  rule  raising  an  issue 
of  fact ;  but  there  was  no  such  answer  in  this  case, — only 
a  demurrer  to  the  rule.  The  settled  law  is  that  when,  as 
is  often  the  case,  a  rule  to  show  cause  why  a  mandamus 
should  not  issue  is  awarded  in  the  first  instance,  instead 
of  an  alternative  mandamus^  and  there  is  no  answer  to  the 
rule  raising  an  issue  of  fact,  and  that  rule  and  the  petition 
state  facts  warranting  a  peremptory  ;wa//rf^/w«5,  such  per- 
emptory mandamus  at  once  issues  upon  the  rule  without 
an  alternative  mandamus.  This  is  well  settled.  Merrill, 
Mand.  s.  252;  Fisher  v.  City  of  Charleston,  17  W.  Va.  596, 


582  Hebb  z/.  Cayton.  [45 

(Syl.  point  1).  Where  the  use  of  an  alternative  mandamus 
when  no  answer  raising*  an  issue  of  fact  is  presented  ?  If 
the  ^^tiWonshov^  prima  facie  cause  for  mandamus^  and  it  is 
not  rebutted  by  fact,  of  course  the  mandamus  peremptory 
should  issue.  Hig-h,  Extr.  Rem.  s.  504.  Moreover,  Cay- 
ton demurred  to  that  rule,  treating  it  as  if  a  mandamm 
nisiy  and  it  does  not  lie  with  him  to  demand  in  this  Court 
an  alternative  writ. 

It  is  further  objected  that  the  peremptory  mandamus 
g-oes  further  than  the  rule  ;  that,  whereas  the  rule  only  re- 
quires the  commissioners  to  assemble  and  recount  the 
votes,  the  peremptory  writ  requires  them  to.  recount  the 
ballots  between  these  candidates,  and,  in  addition,  declare 
the  true  result  according  to  the  recount,  and  issue  proper 
certificate  of  election.  Now,  it  is  true  that  the  command 
inserted  in  the  alternative  writ  of  mandamus  must  be 
strictly  followed  in  the  peremptory  writ,  and  the  com- 
mand therein  cannot  be  varied  or  modified  from  the  alter- 
native writ.  This  addition  does  not  vary  or  modify  the 
rule  in  legal  view,  as  the  command  to  recount  would  be 
enough  both  in  the  rule  and  peremptory  writ,  since  it 
would  follow  as  a  legal  duty  that,  after  the  recount,  the 
board  should  declare  the  result,  and  issue  a  certificate. 
This  is  not  the  case  of  a  command  to  do  one  thing  in  the 
rule  or  alternative  mandamus^  and  to  do  another  thing  in 
the  final  writ.  The  addition  to  the  final  writ  complained 
of  was  only  to  do  what  the  court  ought  to  do  without  the 
command  made  by  that  addition.  The  peremptory  writ 
commands  a  recount  of  the  ballots  between  the  parties  for 
the  office  of  ''county  clerk''  of  Tucker  County.  It  is  said 
there  is  no  such  office,  and  that  this  is  a  fatal  defect  of  the 
peremptory  writ.  Very,  very  technical  this  is.  In  com- 
mon parlance,  "county  clerk"  means  "clerk  of  county 
court,"  but  everything  else  in  the  record,  petition  and 
rules  and  ballots,  and  the  names  of  the  candidates  on  the 
ballots,  show  that  these  parties  were  voted  for,  for  clerk  of 
county  court.  Although  the  petition  is  not  a  pleading  so 
the  defects  therein  can  be  a  ground  to  quash  it,  yet,  under 
Doolittle  V.  County  Court,  28  W.  Va.  158  (Syl.  point  3),  the 
petition  may  be  looked  to  for  the  cure  of  an  alternative 
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writ  of  7nandamus.  In  addition,  there  was  the  rule  that 
was  part  of  the  record  and  it  was  rig^ht  in  this  respect. 
The  final  writ  stood  upon  it. 

It  may  not  be  out  of  place  to  emphasize  as  a  matter  of 
practice  what  has  often  been  held  in  this  Court:  that  the 
better  practice  is,  when  a  petition  for  "uandajnus  is  filed, 
to  award  an  alternative  writ  of  mandamus^  stating  all  the 
facts  therein  calling*  for  a  mandamus^  as  would  be  stated  in 
a  declaration;  for  this  alternative  writ  is  treated  as  a 
declaration  in  the  action  called  mandamus.  It  is  not  neces- 
sary to  issue  a  rule;  for,  where  matters  of  fact  come  in  an 
answer  to  it,  it  necessitates  an  alternative  mandajnus^  and 
after  that  a  peremptory  mandamus^  making  three  proces- 
ses or  awards  instead  of  two.  There  is  no  use  of  a  rule. 
The  alternative  writ  should  be  resorted  to  in  the  first  in- 
stance. State  V.  Long,  37  W.  Va.  266.  (16  S.  PI  578.)  I 
cite,  also,  the  article  ^*^ Mandafnus^^  in  that  great  work, 
American  &  English  Encyclopaedia  of  Pleading  &  Prac- 
tice (volume  13,  p.  767).  The  article  is  almost  an  entire 
treatise  on  this  important  remedy.  It  seeins  to  me  that 
Hebb  was  denied,  without  any  reasonable  justification,  of 
a  plain  right,  as  a  citizen,  under  the  law  of  the  land,  to  have 
a  recount  of  the  ballots.     We  affirm  the  judgment. 

Affirmed. 
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53  ^  Hurxthal's  Executrix  v.  Hurxthal's  Heirs  ^/  aL 


m      m'  Submitted  Sept.  24,  1898.— Decided  Dec.  10, 1898. 

1.  Riparian  Lands — Deed-^  Covenants^  Liens — Priority  of  Liens. 

Where  a  party  to  a  deed  agrees  to  pay  to  the  other  party  the 
the  sum  of  seventy-five  dollars  per  annum  for  keeping-  up  a  cer- 
tain dam,  necessary  to  the  mill  property  of  the  obligor,  and  that 
the  obligation  to  pay  the  same,  in  addition  to  being  a  personal 
one,  "shall  be  a  convenant  running  with  the  land,  and  binding 
upon  the  Ronceverte  Flour  Mills,  race,  and  wat^r  power,  into 
whosoever  hands  they  may  pass,**  he  thereby  creates  a  lien  on 
such  mill  property,  which,  duly  recorded,  has  priority  over  sub- 
sequent liens,    (p.  585). 

2.  Mortgage — Chattel  Mortgage — Machinery — Removal  of  Machin- 
ery. 

If  machinery  under  mortgage  is  placed  in  a  mill  already  mort- 
gaged, it  becomes  subject  to  the  realty  mortgage,  to  the  extent 
that  is  necessary  to  keep  the  security  thereof  unimpaired.  So  far 
as  the  personalty  mortgage  is  concerned,  if  such  machinery  is 
mortgaged  to  its  full  value,  and  it  will  not  damage  the  mill  pro- 
perty by  its  removal,  the  mortgagee  or  purchaser  may  remove  the 
same ;  otherwise,  he  must  make  good  the  damage  caused  by  such 
removal.  (p»  586). 

3.  Mortgage — Chattel  Mortgage— fudicial  Sale — Machiftery. 

When  a  mill  and  its  machinery  are  subject  to  separate  mort- 
gages, and  are  sold  under  decree  of  court,  they  should  be  offered 
for  sale  both  separately  and  together,  and  then  sold  in  whichever 
way  they  will  bring  the  larger  sum.   (p.  587). 

Appealed  from  Circuit  Court,  Greenbrier  County. 
Suit  between  the  executrix  and  the  heirs  of  Ben  Hurx- 
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thai,  deceased,  and  others.     A  decree  was  rendered  from 
which  an  appeal  was  taken. 

Reversed  in  Part  and  Modified. 

John  W.  Harris,  for  appellants. 
L.  J.  Williams,  for  appellees. 

Dent,  Judge  : 

In  the  case  of  Josie  M.  Hurxthal, administratrix,  aguinst 
Christine  H.  Hurxthal,  on  appeal  from  the  circuit  court  of 
Greenbrier  County,  two  questions  are  presented,  to  this 
Court: 

1.  Whether  the  following*  provision  in  a  deed  duly  record- 
ed creates  a  lien  on  the  property  involved,  in  favor  of  the 
St.  Lawrence  Boom  &,  Manufacturing  Company,  to-wit : 
"That  the  said  party  of  the  second  part  agrees  to  pay  to 
said  party  of  the  first  part  the  sum  of  seventy-five  dollars 
per  annum,  to  be  paid  on  the  first  day  of  January  in  each 
year  ;  and  the  obligation  to  pay  ♦he  same  shall,  in  addition 
to  being  a  personal  one,  be  a  covenant  running  with  the 
land,  and  binding  upon  said  Ronceverte  Flour  Mills,  mill 
race,  and  water  power,  into  whosoever  hands  they  may 
pass?"  This  question  is  fully  met  and  determined  in  favor 
of  the  lien  in  the  case  of  Parsons  v.  Association^  44  W.  Va. 
335,  (29  S.  E.  999).  The  appellant's  claim  for  this  charge 
at  the  date  of  the  allowance  thereof,  to-wit :  Novem- 
ber 1,  1897,  amounting  to  the  sum  of  three  hundred  and 
twenty-four  dollars  and  seventy-five  cents,  should  have 
been  decreed  as  a  lien  fourth  in  priority  on  said  property. 

2.  Whether  the  court  erred  in  holding  that  Nelson  White, 
appellee,  b}'  virtue  of  a  deed  of  trust  executed  thereon  prior 
to  its  being  fixed  in  the  mill  in  controversy,  held  a  lien  on 
the  machinery  prior  in  right  to  the  lien  of  the  appellant 
Bryanna  Hurxthal,  secured  to  her  by  a  prior  deed  of  trust 
on  the  mill  property?  The  authorities  on  this  subject 
widely  differ.  The  true  equitable  rule  is  stated  in  the  case 
of  Binkley  v.  Forkner,  117  Ind.  176,  (19  N.  E.  753),  to-wit : 
**A  chattel  mortgage  is  effectual  to  preserve  the  character 
of  the  mortgaged  chattels,  as  against  a  mortgage  on  the 
realty  executed  prior  thereto,  if  the  chattels  can  be  re- 
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moved  without  injuring-  or  impairing'  the  value  of  the  real 
estate,  or  the  buildings  thereon.  If  the  detachment  would 
occasion  some  diminution  in  the  value  of  the  realty,  as  it 
would  have  stood  had  the  attachment  not  been  made,  then 
the  depreciation  must  be  made  whole,  and  the  rig-hts  of 
the  parties  adjusted  according  to  the  equity  of  the  case.'' 
This  rule  is  said  to  be  firmly  established  in  the  interest  of 
trade.  That  the  realty  mortg-agee's  security  is  kept  whole 
is  all  that  he  can  ask,  as  against  the  property  of  third 
parties.  When  the  mortg-aged  personal  property  is  at- 
tached to  the  realty,  the  mortg-ag-or  has  only  an  equity  of 
redemption  therein,  to  which  the  mortgage  on  the  realty  at 
once  attaches.  Campbell  w  Roddy ^  44  N.  J.  Eq.  244,  (14 
Atl.  279) ;  Eaves  v.  Esies,  10  Kan.  314 ;  Ford  v.  Cobb,  20  N. 
Y.  344 ;  Sisson  v.  Hibbard,  75  N.  Y.  542 ;  Tifft  v.  Horton, 
53  N.  Y.  377;  Sword  v.  Low,  122  III.  487,  (13  N.  E.  826). 
In  the  present  case,  Bryanna  Hurxthal  had  a  lien  on  the 
mill  property  amounting  to  about  five  thousand  dollars,  the 
mill  being  fitted  up  with  the  old  burr  system  when  the  pro- 
prietor purchased  of  Nelson  White  the  machinery  in  con- 
troversy, giving  him  a  deed  of  trust  thereon,  and  then 
placed  it  in  the  mill  in  lieu  of  the  old  system,  so  far  as  the 
flour  part  thereof  is  concerned,  while  he  continued  the 
burr  system  as  to  the  corn  and  feed.  The  mill  had  to  be 
changed  some  to  suit  the  new  machinery  or  roller  p.ystem. 
What  became  of  the  old  machinery  is  not  shown  in  the 
evidence,  unless  it  was  retained  for  the  corn  and  feed  part. 
No  damage  is  shown  on  account  of  the  change.  It  is  claim- 
ed the  removal  of  the  machinery  will  damage  the  mill.  To 
what  extent,  there  is  no  evidence.  Nor  can  it  be  ascer- 
tained, until  sale  is  effected,  that  the  equity  of  redemption 
in  the  machinery  is  of  any  value.  It  devolves  on  the  mort- 
gagee to  identify  the  property  covered  by  his  lien.  If  he 
is  unable  to  do  so,  he  cannot  have  the  benefit  thereof.  This 
is  admitted  by  his  counsel.  The  court  in  its  decree  pro- 
vided that  the  **special  commissioners,  or  the  one  acting, 
shall  sell  the  said  machinery  named  and  set  forth  in  the 
said  deed  of  trust,  except  said  Case  Purifier,  on  the  same 
terms  as  the  real  estate,  with  privilege  to  the  purchaser  to 
remove  the  said  machinery  from  the  mill  building  with  as 
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little  damagfe  thereto  as  possible."  This  decree  does  not 
protect  the  realty  mortgage  from  the  damage  that  may  ac- 
crue from  a  separate  sale  of  the  properties  involved.  The 
machinery  and  the  mill  may  both  bring  a  better  price,  if 
sold  together ;  and  the  mill  may  be  greatly  damaged,  or 
may  be  benefitted,  by  the  removal  of  the  machinery.  The 
court  should  have  directed  the  commissioner  to  oflFer  them 
for  sale  both  separately  and  together,  and  sell  in  the  way 
in  which  they  would  bring  the  larger  sum.  If  together 
they  bring  a  larger  sum  than  when  offered  separately,  the 
difference  between  the  two  sums  will  show  the  amount  to 
which  the  realty  mortgagee  would  be  damaged  by  a  separ- 
ate sale,  while  the  personal  mortgagee  would  be  only  en- 
titled to  what  the  personal  property  would  bring  if  sold 
separately,  because  such  is  the  extent  of  his  mortgage.  If 
they  sell  for  more  separately,  it  will  show  the  extent  of 
the  damage  they  are  to  each  other  ;  while,  if  the  mill  should 
sell  for  less  separately  than  when  sold  in  connection  with 
the  machinery,  it  will  show  to  what  extent  the  removal  of 
the  machinery  causes  loss  to  the  realty  mortgagee,  who  is 
entitled  to  be  made  whole  out  of  the  personalty ;  otherwise, 
she  would  be  damaged  by  the  removal  of  the  machinery 
without  recompense,  contrary  to  the  law  as  before  settled. 
The  decree  complained  of  will  be  reversed  in  so  far  as  it 
fails  to  allowthe  St.  Lawrence  Boom  &  Manufacturing  Com- 
pany its  lien  for  the  sum  of  three  hundred  and  twenty- 
four  dollars  and  seventy-five  cents,  fourth  in  priority 
on  said  mill  property,  and  amended  so  as  to  direct  the 
special  commissioners,  in  making  sale  of  such  mill  pro- 
perty, to  oflFer  the  same  as  a  whole,  and  also  the  mill  and 
machinery  separately,  and  to  sell  the  same  in  whichever 
way  it  will  bring  the  largest  sum  ;  and  in  all  other  respects 
it  is  affirmed,  and  the  cause  is  remanded  for  further  pro- 
ceedings. Bryanna  Hurxthal,  not  having  asked  for  the 
sale  of  the  property  as  a  whole  in  the  circuit  court,  but 
asking  it  for  the  first  time  in  this  Court,  will  pay  the  costs 
of  this  appeal. 

Reversed  in  Part  and  Modified. 
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CHARLESTON. 

f7^^  Middle  States  Loan,  Building  and  Construction  Co.  v. 

Engle  et  aL 

Submitted  Sept.  10, 1898— Decided  Dec.  10, 1S98. 

1.  Assumpsit — Guaranty — Loan — Chattel  Mortgage, 

Assumpsit  will  lie  on  a  writing-  under  seal  g-uarantying-  repay- 
ment of  money  borrowed  evidenced  by  borrower's  bond,  artd 
secured  by  collateral  mortgage  which  is  to  be  repaid  in  monthly 
installments  and  payment  of  monthly  dues  on  stock,  and  provid- 
ing-that,  after  six  months*  default  in  monthly  payments,  at  option 
of  the  lender  the  principal  debt  shall  at  once  become  due  and  col- 
lectible and  the  mortgag-e  foreclosed,  when  default  has  been  made 
and  mortgage  foreclosed  in  a  court  of  competent  jurisdiction 
having  jurisdiction  of  the  subject-matter  and  parties,  and  a 
decree  ascertaining  the  balance  due  after  subjecting  all  the 
property  embraced  in  the  mortgage  on  account  of  the  debt.  If  the 
insolvency  of  the  principal  debtor  be  alleged,     (p.  692). 

2.  Guaranty—  Chattel  Mortgage — Guarantor*  s  Liability  —Insolvency, 

The  contract  of  a  guarantor  is  collateral  and  secondary,  and 
when  he  guaranties  the  payment  of  a  bond  secured  by  collateral 
mortgage  referred  to  in  the  bond  he  is  not  liable  upon  his  guaranty 
until  resort  has  been  had  to  the  mortgage,  also  to  the  bond,  for 
the  collection  of  the  moneys  secured,  unless  the  principal  be  in- 
solvent, rendering  further  pursuit  fruitless,     (p.  559). 

Error  to  Circuit  Court,  Jefferson  County. 

Assumpsit  by  the  Middle  States  Loan,  Building  &  Con- 
struction Company  against  John  H.  Engle  and  another. 
The  court  sustained  a  demurrer  to  the  third  count  of  the 
declaration,  and  plaintiff  brings  error. 

Affirmed, 
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Joseph  Trapnell  and  Benjamin  Trapnell,  for  plaintiff 

in  error. 

Forrest  W.  Drown  and  Jacob  F.  Engle,  for  defendants 
in  error. 

McWhorter,  Judge: 

The  Middle  States  Loan,  Building  &  Construction  Com- 
pany brought  its  action  of  assumpsit  in  the  circuit  court  of 
Jefiferson  County  against  John  H.  Engle  and  Thomas 
Jones,  as  guarantors  of  G.  Frank  Engle,  and  at  April  rules, 
1897,  filed  its  declaration  containing  the  common  counts, 
and  three  special  counts.  The  defendants  demurred  to 
the  declaration  and  to  each  count,  in  which  the  plaintiff  join- 
ed. The  court  overruled  the  demurrer  to  the  first  and  sec- 
and  counts  and  the  common  counts,  and  sustained  it  as  to 
the  third  special  count.  Plaintiff,  by  leave  of  the  court, 
withdrew  the  first  and  second  special  counts  and  the  com- 
mon counts,  and  the  court,  being  of  opinion  that  the  action 
could  not  be  maintained  upon  the  contract  set  out  in  the  re- 
maining (third)  count  dismissed  the  action,  but  without 
prejudice  to  which  ruling  of  the  court  plaintiff  excepted, 
and  obtained  a  writ  of  error.  The  said  third  count  is  as  fol- 
lows: *' And  whereas,  also,  the  said  G.  Frank  Engle, at  the 
time  of  the  promises  and  undertakings  of  the  defendants, 
hereinafter  mentioned,  was  indebted  to  the  plaintiff  in  a 
certain  other  sum  of  money,  to-wit,  in  the  sum  of  $800,  and 
being  so  indebted,  the  said  G.  Frank  Engle  did  execute 
and  deliver  to  the  plaintiff  a  certain  obligation,  in  writing, 
signed  and  sealed  by  him,  in  words  and  figures  following, 
to-wit :  'Know  all  men  by  these  presents,  that  G.  Frank 
Engle,  of  Brunswick,  Frederick  county,  and  state  of  Mary- 
land, is  indebted  to  the  Middle  States  Loan,  Building  and 
Construction  Company,  of  Hagerstown,  Md.,  in  the  sum 
of  $800.00,  being  the  amount  of  a  loan  this  day  received  by 
him  from  said  company,  with  interest  thereon  from  this 
date,  payable  monthly.  Now,  the  condition  of  the  above 
obligation  is  such,  that  if  the  said  G.  Frank  Engle  shall  pay 
the  interest  monthly  on  said  sum  of  $800.00,  received  by  him, 
and  shall  make  the  monthly  payment  monthly  on  sixteen 
shares  of  stock  of  said  company,  subscribed  for  by  him 
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in  said  company,  eight  of  sacb  shares  being*  premium 
shares  required  to  be  taken  for  the  loan  instead  of  the  usual 
premium,  and  any  and  all  fines  assessed  against  him  or 
his  said  shares  of  stock,  and  shall  likewise  pay,  when  due, 
the  taxes  assessed  against  the  property  mortgaged,  to  se- 
cure the  payment  of  said  loan  of  eight  hundred  dollars, 
and  the  premiums  necessary  to  keep  the  building  on  said 
mortgaged  property  insured  from  loss  by  fire,  in  such  sum 
asthesaid  company  may  require(notexceedingtwo  thousand 
dollars),  until  the  said  stock  subscribed  by  him,  as  afore- 
said, becomes  fully  paid  in  and  of  the  value  of  one  hundred 
dollars  per  share,  then  it  is  understood  that  upon  the  sur- 
render of  said  stock  to  said  company  this  obligation  shall 
be  deemed  fully  paid  and  canceled.  But  if  he  fail  to  pay 
when  due  and  payable  the  said  taxes  and  insurance  premi- 
ums, or  make  default  in  the  payment  of  said  monthly  in- 
terest, fines,  and  monthl}'  payments  on  said  stock  for  a 
period  of  six  months  after  the  same  or  any  installment 
thereof  is  due,  then,  at  the  option  of  the  said  company, 
the  whole  indebtedness  evidenced  by  this  obligation  (in- 
cluding any  taxes  and  insurance  premiums  due  or  paid  by 
said  company)sballatonce  become  andbedueand  collectible, 
and  a  foreclosure  of  said  mortgage  in  the  manner  therein 
provided  may  be  had;  but  if  the  money  due  on  this  bond 
is  paid  or  collected  by  the  company  by  suit  or  foreclosure 
before  the  stock  subscribed  for  shall  have  matured  as 
aforesaid,  then  such  rebate,  if  any,  from  payments  on 
the  premium  shares  will  be  allowed  as  the  board  of  direc- 
tors of  this  company  shall,  in  their  discretion,  deem  equit- 
able. And  thereupon,  heretofore,  to-wit,  on  the  said  27tb 
day  of  August,  1894,  the  said  defendants  and  each  of  them 
did  guaranty  and  faithfully  promise  the  payment  to  thd 
plaintiff  of  the  said  sum  of  money  and  interest,  by  a  cer- 
tain writing  under  seal,  indorsed  on  the  said  obligation 
and  signed  by  the  defendants,  in  words  following,  tc>-wit : 
*In  consideration  of  the  Middle  States  Loan.  Building  and 
Construction  Company,  of  Hagerstown,  Md.,  making  a 
loan  of  eight  hundred  dollars  to  G.  Frank  Engle,  and  for 
the  securing  of  the  pavment  of  which  the  said  Engle  did 
execute  and  deliver  to  the  said  company  the  within  bond. 
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and  a  mortgfag'e  of  even  date  herewith,  we  and  each  of  us 
hereby  guaranty  the  payment  of  said  sum  of  eight  hundred 
dollars  by  the  said  Engle  to  the  said  company,  on  the  terms 
and  in  the  manner  set  out  in  said  bond  and  mortgage. 
Witness  our  hands  and  seals  this  27th  day  of  August,  1894. ' 
That,  default  having  been  made  by  the  said  O.  Frank 
Engle  in  his  payments  to  the  j>laintiff,  according  to  the 
tenor  and  effect  of  the  said  obligation  the  said  debt  and  in- 
terest became  due  and  payable,  and  the  plaintiff  instituted 
and  prosecuted,  in  the  circuit  court  of  Frederick  county, 
in  the  state  of  Maryland,  a  court  of  record  having  juris- 
diction of  the  subject-matter  and  the  parties,  a  proceeding 
in  equity  against  the  said  G.  Frank  Engle,  and  for  the 
foreclosure  of  the  mortgage  in  the  bond  referred  to,  and 
that  such  proceedings  were  had  that,  after  fully  subject- 
ing the  property  embraced  in  the  said  mortgage,  it  was 
ascertained  by  a  decree  of  the  said  court  that  there  re- 
mained due  the  plaintiff,  on  account  of  the  obligation  in 
writing  aforesaid,  a  balance  of  nine  hundred  and  thirty- 
five  dollars  and  twenty-six  cents  as  of  the  8th  day  of 
August,  1896,  and  that  the  said  decree  remained  wholly 
unsatisfied;  that  the  defendants  weredulv  notifiedof  these 
facts,  and  thereb}',  according  to  the  tenor  of  their  said 
guaranty,  they  did  on  the  day  and  year  last  aforesaid  become 
liable  to  pay  to  the  plaintiff  the  said  sum  of  money,  with 
interest,  as  aforesaid.  And,  being  so  indebted,  the  said  de- 
fendants afterwards,  on  said  day  and  year,  in  consideration 
of  the  premises,  promise  to  pay  said  several  sums  of  money 
and  interest,  respectively,  to  the  plaintiff  on  request.  Yet 
they  have  disregarded  said  promises,  and  have  not  paid 
the  said  moneys  or  any  part  of  them,  to  the  plaintiff's 
damage  one  thousand  and  five  hundred  dollars." 

The  question  arising  upon  the  record  is  whether  the  cir- 
cuit court  erred  in  sustaining  the  demurrer  to  the  third 
special  count.  The  court  says,  "Being  of  opinion  that 
this  action  cannot  be  maintained  upon  the  contract  set  out 
in  the  remaining  (, third)  count  of  the  declaration,  doth  sus- 
tain the  demurrer  thereto,  and  doth  order  the  plaintiff's 
action  to  be  dismissed,  without  prejudice."  I  deem  it  un- 
necessary to  go  into  the  origin  and  history  of  the  action  of 


.  I 
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a^sufHpsiL  That  is  found  in  the  text-books.  However,  it 
grew  out  of  the  necessity  for  a  broader,  more  liberal  and 
comprehensive  form  of  action  than  the  old  actions  of  debt 
and  covenant,  and  in  order  to  make  the  action  of  assumpsit 
still  broader  in  its  scope  the  legislature  has  from  time  to 
time  enlarged  it*  In  State  v.  Harmon^  IS  W.  Va.  115, 
Judge  Haymond  gives  us  a  comprehensive  history  of  the 
lefifislation  upon  this  subject,  which  legislation  has  finally 
evolved  section  10,  chapter  99, .  Code  1868,  which  provides 
that  **an  action  of  debt  or  assumpsit  may  be  maintained  on 
any  note  or  writing,  whether  sealed  or  not,  by  which  there 
is  a  promise,  undertaking,  or  obligation  to  pay  money,  if 
the  same  be  signed  by  the  party  who  is  to  be  charged 
thereby  or  his  agent."  It  is  insisted  by  the  appellees  that 
the  instrument  upon  which  the  guaranty  is  indorsed  is  not 
for  the  unconditional  payment  of  money  alone,  and  that  it 
comes  within  the  purview  of  the  case  of  State  v.  Harmon,, 
supra^  which  was  an  action  based  upon  a  bond  for  three 
hundred  dollars,  conditioned  that  if  the  principal  could 
prove  in  any  suit  brought  upon  the  bond  within  three 
months  that  he  w^as  the  owner  of  certain  property  levied 
upon  as  the  property  of  another,  or,  if  he  should  fail  to 
do  so,  would  pay  the  value  thereof,  then  the  bond  to  be 
void,  upon  which  bond  the  court  held  the  action  of  assump- 
sit could  not  be  maintained  because  it  wasnot  ^^such  a  bond, 
not  being  such  a  sealed  instrument  of  writing,  containing 
a  promise,  undertaking  or  obligation  to  pay  money  as  that 
upon  which  said  tenth  section  of  chapter  99  of  said  Code 
authorizes  an  action  of  assumpsit  to  be  brought."  The 
case  at  bar  is  quite  different.  The  bond  is  for  the  repay- 
ment of  eight  hundred  dollars  loaned  money.  The  prin- 
cipal made  his  bond  providing  for  its  repayment  in  certain 
monthly  payments,  and  further  providing  that,  if  he  made 
default  for  a  certain  specified  time  in  his  monthly  pay- 
ments, then  the  whole  sum  of  eight  hundred  dollars  should 
abonce  become  and  be  dueand  collectible,and  a  foreclosure 
of  the  mortgage  executed  on  property  to  secure  it  should 
be  had.  And  the  defendants  guaranteed  the  payment  of 
the  eight  hundred  dollars  by  the  principal  to  the  plaintiff 
on  the  terms  and  in  the  manner  set  out   in  the  said  bond 
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and  mortgag'e.  The  declaration  avers  that  default  was 
made  by  the  principal,  that  proceedings  were  had  for  fore- 
closure of  the  mortgage  in  a  court  of  record  of  competent 
jurisdiction  having  jurisdiction  of  the  subject-matter  and 
the  parties,  and  the  property  covered  by  said  mortgage 
was  fully  subjected  thereto,  and  by  decree  of  said  court  it 
was  ascertained  that  there  remained  due  the  plaintiff  on 
account  of  the  said  obligation  in  writing  a  balance  of  nine 
hundred  and  thirty-five  dollars  and  twenty-six  cents  as  of 
the  8th  day  of  August,  1896,  and  that  the  said  decree  re- 
mained whollv  unsatisfied,  of  all  which  facts  the  defend- 
ants  were  duly  notified.  Here  there  is  default  of  the  prin- 
cipal, a  legal  subjection  of  the  mortgaged  property  to  pay- 
ment of  the  obligation  as  far  as  it  would  go,  and  ascertain- 
ment by  a  competent  court  of  the  exact  amount  of  the 
balance  due  from  the  principal  debtor,  and  the  guaranty 
by  the  defendants  in  writing  for  the  payment  of  the  debt. 
If  the  plaintiff  had  pursued  the  principal  debtor  still  fur- 
ther, and  had  taken  personal  judgment  against  him  and 
exhausted  his  other  property,  if  any  he  had,  and  had 
averred  .«uch  proceedings  in  its  third  count  in  the  declar- 
ation, or  had  averred  the  insolvency  of  the  principal  to 
show  that  further  pursuit  would  be  fruitless,  I  think  the 
declaration  would  have  been  good  on  demurrer.  "A  guar- 
antor is  one  who  becomes  responsible  for  the  debt,  default, 
or  miscarriage  of  another  person.  *  *  *  'phe  contract 
of  a  guarantor  is  his  own  separate  undertaking,  in  which 
the  principal  does  not  join.  It  is  usually  entered  into  be- 
fore or  after  the  principal,  and  is  often  founded  on  a  separ- 
ate consideration  from  that  supporting  the  contract  of  the 
principal.  The  original  contract  of  the  principal  is  not 
his  contract,  and  he  is  not  bound  to  take  notice  of  its  non- 
performance." 1  Brandt,  Sur.  s.  1.  "The  contract  of  a 
guarantor  is  collateral  and  secondary  ;  that  of  a  surety  is 
direct.  The  guarantor  contracts  to  pay  if,  by  the  use  of 
diligence,  the  debt  cannot  be  made  out  of  the  principal 
debtor,  while  the  surety  undertakes  directly  for  the  pay- 
ment, and  so  is  responsible  at  once  if  the  principal  debtor 
makes  default."  Kearn  s  v.  Montgomery,  4  W.  Va.  29.  So 
in  Barman  v.  Carharti,  10  Mich. 338,  (Syl.  point  1) :  "Where 
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one  guaranties  the  collection  of  a  note  which  is  secured  by 
a  collateral  mortgage  referred  to  in  it,  and  at  the  same 
time  assigns  the  mortgage  with  the  note,  he  is  not  liable 
upon  his  guaranty  until  resort  has  been  had  to  the  mort- 
gage as  well  as  to  the  note  for  the  collection  of  the  moneys 
secured."  Also  Johnson  w,  Shepard,  35  Mich.  115:  **A 
guaranty  of  collection  of  a  debt  secured  by  mortgage  cre- 
ates no  obligation  on  the  part  of  the  guarantor  to  pay  until 
after  foreclosure,  decree,  and  a  failure  to  obtain  payment 
out  of  the  mortgaged  premises  and  out  of  the  property  of 
the  principal."  In  Farrow  v.  Respess,  33  N.  C.  170,  on  the 
guaranty,  '*!  hereby  guaranty  the  payment  of  the  within 
note,"  it  was  held  the  guarantor  was  not  primarily  liable, 
and  in  order  to  charge  him  it  was  necessary  that  the  cred- 
itor should  be  diligent  in  endeavoring  to  collect  the  note 
from  the  principal  unless  diligence  would  have  been  un- 
availing. Also,  Benton  w.  Gibson^  1  Hill  (S.  C.)56;  Rudy 
V.  Wolf,  16  Serg.  &  R.  79 ;  Johnston  v.  Chapman,  3  Pen.  & 
W.  18.  In  Kern  v.  Ziegler,  13  W.  Va.  707  (Syl.  point  1), 
"Under  section  10,  chapter  99,  Code  1868,  assumpsit  will 
lie  on  a  writing  under  seal  containing  dependent  covenants, 
when  the  covenants  sued  on  contains  a  provision,  under- 
taking, or  obligation  to  pay  money,  when  the  instrument 
is  signed  by  the  party  to  be  charged  or  his  agent."  The 
appellees  say  that  *'«o«  ^s//^/^///w  is  the  general  issue  in 
debt  upon  writing  obligatory,  but  no  such  plea  is  known 
in  the  action  of  assumpsit,^'*  and  call  attention  to  the  fact 
that  in  this  very  case  one  of  the  defendants  will  and  must 
rely  uron  that  plea,  because  he  claims  that  his  signature 
to  the  writing  sued  upon  is  a  forgery.  If  it  be  true  that 
assumpsit  cannot  be  maintained  upon  a  writing  obligatory 
because,  perchance,  the  defendant  might  be  under  the 
necessity  of  pleading  W6>«  est  factum  in  order  to  make  a 
complete  defense,  then  section  10  is  indeed  rendered  nuga- 
tory. I  apprehend,  however,  that  this  is  fully  provided 
for  by  section  40,  chapter  125,  Code  :  "Where  a  declara- 
tion or  other  pleading  alleges  that  any  person  made,  en- 
dorsed, assigned  or  accepted  any  writing,  no  proof  of  the 
handwriting  of  such  person  shall  be  required,  unless  the 
fact  be  denied  by  an  affidavit  with  the  pica  which   puts  it 
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in  issue."  And  this  reall}'  is  all  there  is  in  the  plea  of  non 
est  factum^ — simply  a  denial  under  oath  of  the  making-  of 
the  writing"  oblig'atory.  The  judgment  of  thecircuit  court 
sustaining  the  demurrer  to  plaintiff's  third  count  of  the 
declaration,  and  dismissing  the  action  without  prejudice, 
is  afSrmed. 

Affirmed. 


CHARLESTON. 

Myers  et  al.  v.  Miller,  et  al. 

Submitted  Sept.  10,  1898.— Decided  Dec.  10,  1898. 

Subrogation — Sheriff— Bond^-Suretie^, 

Sureties  on  the  official  bond  of  a  sheriff,  upon  being-  compelled 
to  make  g-ood  the  default  of  their  principal,  will,  by  the  fact  of 
payment,  become  equitable  assignees,  and  be  subrogated  to  the 
position  of  the  State  in  respect  of  all  its  securities,  liens,  and 
priorities,  for  the  purpose  of  enforcing  reimbursements  from 
their  principal,  (pp.  610-H-lO.) 

Appeal  from  Circuit  Court,  Berkeley  County. 

Bill  by  S.  N.  Myers  and  others  against  Charles  H.  Mil- 
ler and  others.  From  the  decree,  defendant  D.  W.  Shaffer 
appeals. 

Affirmed, 

Faulkner  &  Walker,  U.  S.  G.  Pitzer,  J.  N.  Wisner 
and  Daniel  B.  Lucas  for  appellant. 
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Flick,  Westrnhaver  &  Baker,  for  appellees. 

McWhorter,  Judge  : 

S.  N.  Myers,  P.  C.  Curtis,  K.  Creque,  G.  W.  Buxton,  W. 
S.  Miller,  James  M.  Vanmetre,  John  H.  Miller,  J.  R.  Brown, 
and  Thomas  H.  Bvres,  sureties  on  the  official  bond  of 
Charles  H.  Miller,  sheriff  of  Berkeley  County,  filed  their 
bill  in  the  clerk's  office  of  the  circuit  court  of  said  county, 
at  the  December  rules,  1895,  against  said  Charles  H.  Mil- 
ler ;  G.  P.  Miller,  in  his  own  right  and  as  trustee  ;  Georg-e 
N.  Vanmetre;  W.  S.  Small  and  John  W.  Porterfield,  part- 
ners trading  as  Small  &  Co.;  R.  L.  Thomas;  M.  A.  La- 
mon  ;  J.  H.  Miller,  J.  William  Miller,  and  A.  C.  Miller,  late 
partners  trading  as  J.  H.  Miller  &  Sons  ;  George  W.  Trim- 
ble ;  D.  W.  Shaffer ;  S.  S.  Felker ;  the  National  Bank  of 
Martinsburg,  a  corporation  ;  the  People's  National  Bank 
of  Martinsburg,  a  corporation ;  the  Citizens'  National 
Bank  of  Martinsburg,  a  corporation ;  E.  L.  Horner ;  C. 
M.Pine;  J.  Luther  Ropp ;  William  Rutledge ;  Thomas 
Kearns;  John  Simpson  ;  L.  C.  Gerling  ;  George  W.  Feidt ; 
Alex.  Clohan  ;  Q.  P.  Riner;  D.  A.  Beard  ;  I.  W.  Wood ;  J. 
M.  Small;  E.  W.  Vanmetre;  Berkeley  County  Canning 
Company,  a  corporation ;  James  Oliver;  J.  H.  Racey;  D. 
F.  Horner ;  T.  A.  Potts ;  Joseph  E.  Potts ;  Clara  E.  Blon- 
dell ;  J.  A.  Blondell ;  the  Martinsburg,  Mining,  Manufac- 
turing &  Improvement  Company, a  corporation;  George  M. 
Bowers,  H.  C.  Berry,  James  J. Thompson,  James  H.  Smith, 
Levi  Williamson,  Moses  Myers,  James  W.  Robinson,  D.  S. 
Griffith,  and  M.  T.  Ingles,  special  commissioners  in  chan- 
cery cause  of  E.  B.  Faulkner  and  others,  administrators, 
etc.,  against  Melvina  Grantham  and  others, — alleging: 
'i'hat  on  the  27th  of  April,  1895,  the  State  of  West  Virginia 
recovered  in  the  circuit  court  of  Kanawha  County  against 
the  defendant  Charles  H.  Miller,  late  sheriff  of  Berkeley 
County,andthesaidplaintiflfs,assuretieson  his  official  bond, 
a  judgment  for  the  sum  of  ten  thousand,  seventy-five  dollars 
and  three  cents,  with  interest  thereon  at  the  rateof  twelve 
per  cent,  per  annum  from  that  date  until  paid,  and  the  sum 
of  twenty-eight  dollars  and  ninety  cents  costs,  and  exhibit- 
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ed  a  copy  of  the  judg-ment.  That  writ  of  summons  in  the 
action  in  which  said  judg-ment  was  rendered  ag^ainst  all  of 
said  defendants  was  issued  on  the  13th  day  of  December, 
1894,  and  was  served  on  the  defendant  Charles  H.  Miller 
and  the  other  defendants  on  the  19th  day  of  December, 
1894;  and  by  virtue  of  the  statute  in  such  case  made  and 
provided,  the  said  judgement  became  and  is  alien  on  all 
the  real  and  personal  property  owned  by  the  said  Charles 
H.  Miller  and  the  other  defendants  from  the  day  on 
which  the  summons  in  said  action  was  served  on  them. 
That  on  and  prior  to  the  6th  day  of  August,  1895, 
they,  the  said  sureties  of  said  Miller,  were  oblig-ed 
to  pay,  and  did  pay,  unto  I.  V.  Johnson,  the  audi- 
tor of  the  State  of  West  Virginia,  and  the  person 
entitled  by  law  to  receive  the  said  judgment,  inter- 
est and  costs,  the  full  amount  of  such  judgment,  princi- 
pal, interest,  and  costs,  and  took  from  said  auditor  an  as- 
signment and  transfer,  and  without  recourse  on  the  said 
State,  of  all  its  right,  title,  and  interest  in  and  to  said 
judgment,  and  the  right  to  enforce  the  lien  thereof  for  the 
purpose  of  collecting  the  same  out  of  any  property  of  the 
said  Charles  H.  Miller,  the  principal  debtor;  by  means 
whereof  they  claim  to  be  subrogated  to  the  lienof  the  State 
as  of  the  19th  day  of  December,  1894,  on  the  real  and  per- 
sonal property  of  said  Charles  H.  Miller.  That  an  execu- 
tion   was    issued    on  said  judgment  on  the day    of 

August,  1895,  and  delivered  to  the  sheriff  of  Berkeley 
County,  and  an  abstract  thereof,  together  with  the  indorse- 
ment of  the  sheriff  thereon,  was  duly  docketed  in  the  exe- 
cution  lien  docket  for  the  county  of  Berkeley,  but  that 
they  are  unable  to  realize  anything  under  said  execution 
out  of  the  real  or  personal  assets  of  said  Charles  H.  Miller, 
owing  to  the  fact  that  it  was  improper  forhim  tomake  sale 
of  real  estate,  because  of  the  cloud  upon  his  title  to  all  of 
said  real  estate  as  hereinafter  mentioned,  and  therefore 
the  whole  amount  is  still  due  and  owing  to  the  said  plain- 
tiffs. They  then  proceeded  to  set  out  the  real  estate  of 
which  said  Charles  H.  Miller  was  seized,  and  the  various 
judgments  recovered  by  the  other  defendants  to  this  bill, 
and  prayed  that  all  the  creditors  holding  liens  against  the 
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real  estate  of  said  Charles  H.  Miller  might  be  convened, 
and  the  amounts  and  priorities  established  ;  that  the  real 
estate  owned  by  said  Miller  mig-ht  be  ascertained;  that  all 
the  clouds  upon  the  title  thereto  mig-ht  be  removed  ;  and, 
in  cases  where  the  legal  title  to  the  same  was  outstanding, 
that  the  same  might  be  gotten  into  the  name  of  said 
Charles  H.  Miller,  and  a  sale  might  be  made  for  the  pur- 
pose of  paying  all  the  liens  thereon  ;  and  for  general  relief. 
D.  W.  Shaffer  answered  the  bill,  alleging  that  he  recover- 
a  judgment  against  Charles  H.  Miller  for  two  hundred  and 
three  dollars  and  forty-nine  cents,  with  interest  and  costs, 
on  December  22,  1894,  no  part  of  which  had  yet  been  paid, 
and  denying  all  the  allegations  of  the  bill  wherein  the 
plaintiffs  claim  to  have  right  to  any  prior  lien  upon  the 
property,  real  and  personal,  of  Charles  H.  Miller,  because: 
"First.  He  denies  that  the  judgment  of  the  State  of 
West  Virginia  against  said  complainants  and  Charles  H. 
Miller  was  ever  assigned  to  the  complainants.  Secondly. 
That  even  if  an  attempt  had  been  made  to  assign  said 
judgment,  that  it  is  absolutely  null  and  void  as  to  this  re- 
spondent and  other  lien  creditors  of  Charles  H.  Miller  prior 
to  the  date  of  said  judgment  of  the  State.  Thirdly.  That 
said  judgment  of  the  State  of  West  Virginia  against  com- 
plainants and  Charles  H.  Miller  was  a  judgment  for  taxes, 
and  therefore  could  not  be  assigned  to  the  complainants. 
Fourthly.  The  respondant  further  denies  the  payment 
of  said  judgment  by  said  bondsmen,  and  demands  strict 
proof  thereof.  Fifth.  That  the  judgment  obtained  by  the 
State  of  West  Virginia  against  said  complainants  and 
Charles  H.  Miller  did  not  carry  with  it  any  lien,  and  that 
it  is  purely  a  statutory  remedy  exercised  by  the  State 
against  said  bondsmen,  and,  if  any  lien  was  created  there- 
by, the  statute  gives  no  right  to  any  person  to  assign  the 
lien.  Sixth.  This  respondent  further  denies  the  payment 
of  said  judgment  to  the  State  for  taxes  collected  by  Charles 
H.  Miller  by  said  bondsmen,  but  alleges,  on  the  contrary, 
that  it  was  paid  in  whole  or  in  part  by  the  collection  of 
taxes,  prior  to  and  since  the  rendition  of  said  judgment, 
by  Charles  H.  Miller  and  constables  of  the  county  of  Berke- 
ley, and  who  turned  said   money  over  to  said  bondsmen. 
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This  respondent  asks  for  a  strict  account  of  all  taxes  col- 
lected by  any  person  liable  to  the  debt  due  the  State,  and 
what  amount  has  been  paid  on  Charles  H.  Miller's  indebt- 
ness  to  the  State  of  West  Virginia.  And  he  further  says 
that  certain  assig'nments  have  been  made  of  deeds  of  trust, 
bonds,  notes,  and  other  oblig-ations  to  W.  S,  Miller,  L.  C. 
Gerling",  and  others,  of  certain  notes,  without  valid  consid- 
eration, and  which  were  liable  to  the  State  of  West  Vir- 
g-inia  for  taxes  due  and  owing  by  the  said  Charles  H.  Mil- 
ler, upon  which  the  State  of  West  Virginia  had  a  lien  at 
the  time  of  said  assignment  by  virtue  of  the  statute  in  such 
case  made  and  provided ;  which  said  amount,  if  applied  to  the 
payment  of  taxes  due  said  State  by  said  Miller,  together 
with  the  taxes  since  collected  and  turned  over  for  the  pay- 
ment of  said  indebtedness,  would  more  than  pay  the  same, 
— all  of  which  matters  and  things  respondent  asked  might 
be  inquired  into;  and  respondent,  not  admitting  or  deny- 
ing any  facts  in  complainant's  bill,  except  so  far  as  the 
responses  in  said  answer  contained,  prayed  to  be  hence 
dismissed,  etc. 

Defendant  R.  L.  Thomas  filed  his  answer,  setting  up 
his  judgment  recovered  against  C.  H.  Miller  and  Thomas 
Kearns  for  the  sum  of  three  hundred  and  ten  dollars  and 
five  cents,  recovered  on  the  I3th  day  of  June,  1894,  and  an- 
other judgment  for  the  sum  of  two  hundred  and  two  dol- 
lars and  seventy-five  cents,  recovered  on  the  25th  day  of 
July,  1895,  and  another  judgment  for  the  sum  of  two 
hundred  and  sixty-six  dollars  and  thirty-five  cents,  re- 
covered on  the  12th  day  of  October,  1894,  with  interest  and 
costs  on  all  three  judgments,  part  of  which  said  judg- 
ments only  had  been  paid,  and  part  of  said  costs  ;  and  de- 
nying all  the  allegations  in  plaintiffs' bill  wherein  the  said 
complainants  claim  to  have  the  right  to  any  prior  lien  upon 
the  property,  real  and  personal,  of  Charles  H,  Miller,  be- 
cause of  the  same  reasons  set  out  in  the  answer  of  the  de- 
fendant D.  W.  Shaffer. 

On  the  30th  day  of  January,  1896,  the  cause  came  on  to 
be  heard  on  the  bill  of  complaint  and  exhibits,  process  duly 
executed  as  to  all  the  defendants,  bill  taken  for  confessed, 
and  set  for  hearing  at  rules,  upon  the  respective  answers 
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of  D.  W.  ShaflFer  and  R.  L.  Thomas  that  day  filed,  and  g'en- 
eral  replication  thereto,  and  was  arg'ued  by  counsel,  and 
the  cause  was  referred  to  Commissioner  in  Chancery  L.  D. 
Gerhard t,  with  instructions:  '*First,  to  ascertain  and  re- 
port the  real  estate  owned  by  the  said  Charles  H.  Miller, 
its  fee-simple  and  annual  rental  value,  and  the  condition  of 
the  title  of  the  said  C.  H.  Miller  to  the  respective  parcels  of 
realestate;  second,  the  liens,  by  judg-ment,  deed  of  trust,  or 
otherwise,  agfainst  the  real  estate  of  said  C.  H.  Miller,  to- 
gether with  the  respective  amounts  and  priorities  of  such 
liens  ;  third,  any  other  matter  by  himself  deemed  perti- 
nent, or  whichanyof  theparties  in  interest  shall  require  him 
to  ascertain  and  report ;"  and  to  give  notice  of  the  execu- 
tion of  said  order  of  reference  by  advertisement  of  the 
same  for  four  successive  weeks  in  some  newspaper  pub- 
lished in  Berkeley  county,  and  to  give  the  notice  to  lien- 
holders  required  by  section  7,  chapter  139,  Code. 

On  the  4th  day  of  April,  18%,  the  commissioner  filed  his 
report,  showing  the  realestate  of  the  said  Miller  and  the 
liens  thereon;  to  which  report  the  defendant,  D.  W.  Shaf- 
fer and  the  Citizens'  National  Bank  entered  their  excep- 
tions, as  follows  :  ''First.  Because  the  same  did  not  re- 
main ten  days  in  the  commissioner's  office  after  completion, 
as  required  by  law,  and  as  will  be  seen  by  his  certificate. 
Second.  Because  said  commissioner  did  not  notify  said  de- 
fendants that  said  report  was  to  be  closed  on  the  4th  of 
April,  or  at  any  other  time,  but,  on  the  contrary,  had 
notice  from  the  undersigned  counsel  for  defendants  that 
they  would  introduce  further  evidence  to  the  commission- 
er in  support  of  the  claims  of  the  defendants,  as  they  had 
a  right  to  do.  Third.  Because  said  report  shows  on  its 
face  that  the  commissioner  has  not  audited  the  lien's 
against  Charles  H.  Miller's  real  estate  according  to  their 
respective  priorities.  Fourth.  Because  from  said  report 
many  of  the  liens  audited  by  the  commissioner  as  judg- 
ment liens  in  a  particular  class  do  not  show  the  dates  of 
judgment,  or  when  the  same  became  a  lien  upon  the  real 
estate,  by  the  recordation  of  the  same  upon  the  judgment 
lien  docket  or  otherwise,  as  required  by  law.  Fifth,  Be- 
cause no  judgments  in  the  report  show  that  they  are  liens 
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upon  the  real  estate  of  Charles  H.  Miller.  Sixth.  Because 
the  commissioner's  report  fails  to  show  whether  the  so- 
called  reported  judgements  are  liens  agfainst  the  real  estate 
of  Charles  H.  Miller. as  the  original  debtor  or  only  as  in- 
dorser.  Seventh.  Because  the  judgment  B,  in  the  fifth 
class,  does  not  show  that  it  is  a  Hen  upon  the  real  estate  of 
Charles  H.  Miller.  Eighth.  Because  the  commissioner 
reports  the  lien  in  judgment  B,  fifth  class,  in  favor  of  S. 
N.  Myers,  P.  C.  Curtis,  K.  Creque,  G.  W.  Buxton,  J.  R. 
Brown,  and  Thomas  H.  Byers  by  right  of  subrogation, 
and  does  not  show  by  what  authority  of  law  they  can  be  or 
are  subrogated,  and  these  exceptants  deny  that  they  are 
subrogated  to  the  so-called  lien  set  up  therein.  Ninth.  Be- 
cause the  commissioner  in  the  so-called  judgment  B,  in 
class  five,  undertakes  to  fix  the  lien  for  the  benefit  of  S.  N. 
Myers,  P.  C.  Curtis,  K.  Creque,  G.  W.  Buxton,  J.  R. 
Brown,  and  Thomas  H.  Byers,  and  that  the  same  carries 
twelve  per  cent,  interest,  the  right  and  the  legality  of 
which  the  exceptants  deny.  Tenth.  Because  the  commis- 
sioner fails  to  report  all  the  property  of  Charles  H.  Miller, 
as  shown  bv  evidence.  Eleventh.  Because  the  commis- 
sioner's  report  is  irregular  on  its  face,  and  filled  with 
errors  apparent  on  the  face  thereof.  Twelfth.  Be- 
cause the  proofs  of  certain  interests  jointly  with  Charles 
H.  Miller  are  insufficient,  and  do  not  warrant  the  conclus- 
ions of  the  commissioner." 

With  his  report  the  commissioner  filed  depositions  of 
various  parties,  showing  the  rental  and  fee-simple  value  of 
the  various  properties  in  said  Miller;  and  the  deposition  of 
D.  C.  Westenhaver,  s^tating  that  the  sureties  of  Charles  H. 
Miller,  who  are  plaintiffs  in  this  suit,  had  settled  this  judg- 
ment with  the  State ;  that  it  was  made  through  him  as 
their  agent;  that  the  amount  of  cash  accepted  by  the  State 
in  full  settlement  was  nine  thousand,  two  hundred  and 
thirteen  dollars  and  six  cents,  and  of  this  sum  eight  thou- 
sand, six  hundred  and  eighty-two  dollars  and  eighty-two 
cents  principal  was  paid  on  or  about  the  1st  day  of  June, 
1895,  and  the  remainder,  five  hundred  and  thirty  dollars 
and  twenty-four  cents,  on  or  about  the  1st  day  of  August, 
1895 ;  and  that,  on  this  payment  being  completed,   I.  V. 
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Johnson,  auditor  of  the  State,  executed  the  assignment, 
which  is  filed  with  the  plaintiffs*  bill,  and  also  as  a  part  of 
his  testimony,  and  there  should  be  credited  on  the  total 
amount  due  the  plaintiff  the  following^  sums  :  June  1,  1895, 
one  hundred  and  seventy-two  dollars  and  seventy-seven 
cents  ;  Aug-ust  2,  1895,  five  hundred  and  thirty  dollars  and 
twenty-four  cents;  August  26,  1895,  one  hundred  and 
twenty-two  dollars  and  sixty-five  cents ;  November  27, 
1895,  six  hundred  and  twenty-four  dollars;  and  January 
28,  1896,  one  hundred  and  thirteen  dollars  and  sixty-seven 
cents;  and  filed  a  statement  marked  *'B,*'  showing  these 
payments  ;  and  stated  that  this  is  all  the  money,  so  far  re- 
alized from  theadministration  of  Charles  H.  Miller's  assets, 
properly  applicable  on  his  indebtedness  to  the  State ;  that 
the  chief  remaining  items  of  personal  property  were  two 
judgments  against  John  B.  Wilson  and  S.  W.  Walker,  ag- 
gregating about  one  thousand,  three  hundred  dollars  and 
one  thousand,  four  hundred  dollars,  a  note  for  four  hundred 
dollars  made  by  George  D.  Walker,  and  a  claim  in  a  suit 
against  J.  M.  Wisner  for  taxes  and  against  George  W. 
Feidt;  that  what  would  be  realized  from  them  remained  to 
be  seen  ;  that,  if  the  claims  against  Mr.  Wisner  and  Mr. 
Feidt  were  collected,  part  of  it  would  be  applied  to  the 
judgment;  that,  besides  these,  there  were  a  number  of 
fragments  of  personal  property,  not  very  large  in  the  ag- 
gregate, and  scarcely  worth  the  cost  of  collection.  Mr. 
Westenhaver,  in  rep^y  to  the  question  :  *'It  is  generally 
understoood  in  the  community  that,  of  this  amount  of 
money  paid  to  the  State  of  West  Virginia,  the  same  was 
raised  by  a  note  of  Charles  H.  Miller's  father,  W.  S.  Mil- 
ler, who  became  the  maker  of  said  note,  which  was  indors- 
ed by  the  other  plaintiff's  in  the  bill.  Is  that  the  way  that 
this  amount  of  money  of  nine  thousand,  two  hundred  and 
thirteen  dollars  and  six  cents  was  raised  for  the  payment 
of  this  debt?"  says  :  "Mr.  W.  S.  Miller  gave  his  note  for 
eight  .thousand,  six  hundred  and  thirty-one  dollars  and 
seventy-five  cents,  indorsed  by  the  plaintiffs,  which  was 
discounted,  and  the  money  paid  to  the  auditor.  The  re- 
mainder, as  stated  in  my  foregoing  testimony,  and  addi- 
tional payments,  making  in  all  one  thousand,  five  hundred 
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and  sixty-three  dollars  and  thirty-one  cents,  was  paid  from 
the  administration  of  C.  H.  Miller's  assets." 

The  assig-nment  of  the  judg'ment  by  the  auditor,  as  ap- 
pears from  the  exhibit,  is  as  follows:  *' Whereas,  W.  S. 
Miller,  Jas.  M.  Vanmetre,  K,  Creque,  S.  N.  Myers,  P.  C. 
Curtis,  J.  R.  Brown,  John  H.  Miller,  Thomas  E.  Byers, 
and  G.  W.  Buxton,  sureties  on  the  official  bond  of  Charles 
H.  Miller,  late  sheriff  of  Berkeley  County,  have  paid  to  the 
State  of  West  Virginia, the  full  amount,  principal,  interest, 
and  costs,  of  a  certain  judgment  recovered  by  the  said 
State  of  West  Virg"inia  ag-ainst  the  said  Charles  H.  Miller, 
late  sheriff  of  Berkeley  county,  and  the  parties  above  nam- 
ed as  his  sureties,  in  the  circuit  court  of  KanawhaCounty, 
West  Virginia,  on  the  27th  day  of  April,  1895:  Now, 
therefore,  I,  Isaac  V.  Johnson,  auditor  of  the  State  of  West 
Virginia,  at  the  request  of  the  above-named  sureties,  so 
far  as  I  have  the  power  and  authority  as  such  auditor  todo 
so,  do  hereby  assign  and  transfer,  on  behalf  of  the  said 
State,  to  the  sureties  aforesaid,  the  said  judgment,  with- 
out recourse  on  me  or  the  said  State,  together  with  the 
rig-ht  to  them  to  use  the  name  of  the  said  State,  so  far  as 
may  be  necessarj ,  and  without  expense  to  the  said  State, 
in  suing  out  further  executions  on  said  judgment,  or  pros- 
ecuting any  suit  or  other  proceeding  for  the  collection  of 
the  said  judgment  from  the  said  Charles  H.  Miller,  the 
principal  debtor  therein.  Given  under  my  hand  this  6th 
day  of  August,  1895.     I.  V.  Johnson,  Auditor. 

On  the  6th  day  of  May,  1896,  the  cause  came  on  to  be 
further  heard  upon  the  papers  and  proceedings  thereto- 
fore read  and  had  therein,  and  on  the  report  of  L.  D.  Ger- 
hardt,  master  commissioner,  returned  and  filed  on  the  14th 
day  of  April,  1896.  ''And  it  appearing  to  the  court  that 
twelve  exceptions  have  been  taken  to  said  report,  all  of 
which,  except  as  to  allowance  by  the  commissioner  of  in- 
terest at  12  per  cent,  in  judgment  B,  in  the  fifth  class,  are 
not  well  taken,  it  is  adjudged,  ordered,  and  decreed,  that 
all  of  said  exceptions,  except  as  to  said  interest,  be  and  are 
overruled,  and  said  report,  subject  to  a  correct  calculation 
of  interest,  be,  and  it  hereby  is,  approved  and  confirmed. 
And  it  appearing  to  the  court  from  said  report  that  the 
said  Charles  H.  Miller  is  the  owner  in  fee  simple  of  a  tract 
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of  land,  coataining  173  acres,  situated  in  Berkeley  County, 
W.  Va.,  and  of  another  tract  of  nine  acres,  situated    in 
Berkeley  County,  W.  Vai;  that  he  is  the  owner  of  another 
tract  of  40  acres,  situated  in  Arden  district,  Berkeley,  W. 
Va.;  and  that  he  is  the  owner  of  lot  4  block  B,  of  Martins*- 
burgf  Mining-,  Manufacturing  and  Improvement  Co.'s  ad- 
dition to  the  town  of  Martinsburg  and  of  lots  3  to  20,  in- 
clusive, of  Charles  H.  Miller's  Park  lot  sub-division,  ad- 
joining the  said  Martinsburg  Manufacturing,  Mining  and 
Improvement   Co.'s  addition,   and  also  of    part  of  block 
C  of  plat  No.  3  of  the  Martinsburg  Mining,  Manufacturing 
and  Improvement  Co. 's  addition  to  the  town  of  Martins- 
burg, containing  4^  acres,  and  to  which  the  title  of  said 
Charles  H.  Miller  is  perfectand  is  not  in  dispute.  And  it  fur- 
ther appearing  to  the  court  that  the  liens  against  said  real 
estate,  together  with  their  respective  amounts  and  prior- 
ities, are  as  follows:    *     *     *     Fifth  Clause.     A  judgment 
in  favor  of  George  W.  Trimble  for  $32.74,  with  interest  on 
$27.60,  part  thereof,  from    April  4,  1896;  and  also,  of  the 
same  class,  a  judgment  in  favor  of  State  of  West  Virginia 
against  Charles  H.  Miller,  late  sheriff  of  Berkeley  County, 
and  S.  N.  Myers,  P.  C.  Curtis,  K.  Creque,  G.  W.  Buxton, 
W.  S.  Miller,  James   M.  Vanmetre,  John   K.  Miller,  J.  R. 
Brown,  and  Thomas  E.   Byers,  as  sureties,  which  judg- 
ment having  been  paid  by  said  sureties,  they  are  entitl- 
ed to  be  subrogated  to  the  lien  of  the  State,  and  on  which 
there  is  due  said  sureties  the  sum  of  $8,126.67,  with  inter- 
est at  the  rate  of  6  per  cent,  per  annum  on  $8,068.96,  part 
thereof,  from  April  4,  18%,  this  being  acerrection  hereby 
made  in  said  report,  and  law  giving  the  State  lien  from  the 
service  of  the  writ  in  said  action,  writ  was  served  on  De- 
cember 19,  1894.     Sixth  Class.     A  judgment  in  favor  of 
D.   W.   Shaffer  for  $222.18,  with  interest  on  $203.49,  part 
thereof,  from  April  4,  1896 ;  also  a  judgment  in  favor  of  S. 
S.  Felker  for  $124.79,  with  interest  on  $113.04,  part  there- 
of, from  April  4j  1896.    Seventh  Class.    A  judgmentin  favor 
of  the  National  Bank  of   Martinsburg  for  $111.07,  with  in- 
terest on  $99.39,  part  thereof,  from  April  4,  1896.     Eighth 
Class.     A  judgment  in  favor  of  National  Bank  of  Martins- 
burg again«*^  Thomas  Kearns  and  Charles  H.  Miller,  for 
the  sum  of  $139.12,  with  interest  on  $126.16,  part  thereof, 
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from  April  4,  1896.  Ninth  Class.  A  judgment  in  favor  of 
the  Citizens'  National  Bank  of  Martinsburg  against  the 
Berkeley  Canning  Company,  E.  W.  Vanmetre,  Alex.  Clo- 
han,  D.  A.  Beard,  Q.  P.  Riner,  I.  W.  Wood,  John  M.  Small, 
D.  W.  Shaffer,  and  Charles  H.  Miller,  for  $333.46,  with 
interest  on  $302.77,  part  thereof,  from  April  4,  1896  ;  also, 
a  judgment  in  favor  of  the  Citizens*  National  Bank  against 
all  of  said  parties,  except  D.  W.  Shaffer,  for  $316.19, 
with  interest  on  $288.80,  part  thereof,  from  April  4,  1896; 
also  a  judgment  in  favor  of  J.  Luther  Ropp  against  Thom- 
as Kearns  and  Charles  H.  Miller  for  $72.60,  with  interest 
on  $64.49,  part  thereof,  from  April  4, 1896.  *  *  *  Where- 
upon it  is  further  adjudged,  ordered  and  decreed  that  the 
foregoing  liens,  according  to  their  priorities  and  amounts 
as  therein  set  forth,  be,  and  the  same  are  hereby,  estab- 
lished as  liens  against  the  real  estate  of  said  Charles  H. 
Miller,  above  described.  And,  it  appearing  to  the  court 
that  the  rents  and  profits  from  the  real  estate  of  the  said 
Charles  H.  Miller  will  not  pay  off  said  liens  within  five 
years,  it  is  thereupon  adjudged,  ordered,  and  decreed 
that  unless  the  said  Charles  H.  Miller,or  some  one  for  him, 
shall  pay  off  said  liens  and  costs  of  this  suit  within  ten  days 
from  this  date,  then  D.  C.  Westenhaver,  S.  W.  Walker,  H. 
U.  Emmert,  and  U.  S.  G.  Pitzer,  who  are  hereby  appoint- 
ed as  special  commissioners  for  the  purpose,  shall  proceed 
to  make  sale  at  the  front  door  of  the  court  house  of  Berke- 
ley County  by  public  auction,  on  the  terms,  for  said  tract 
of  173  acres,  of  one-third  cash,  the  remainder  in  two  pay- 
ments, due  in  one  and  two  years,  respectively  from  day  of 
sale,  and  as  to  all  other  real  estate  in  two  equal  payments, 
one-half  cash  and  the  remainder  in  one  year,  the  purchaser 
giving  his  notes  for  the  deferred  payments,  bearing  inter- 
est from  the  day  of  sale,  and  the  title  to  the  real  estate  sold 
to  be  retained  until  all  the  purchase  money  is  paid.  Said 
special  commissioners  shall  give  noilte  of  the  time,  terms, 
and  place  of  sale  by  advertisement  for  four  successive 
weeks  in  some  newspaper  published  in  Berkeley  County, 
and  they,  or  some  of  them,  shall,  before  proceeding  to  ex- 
ecute this  decree  of  sale,  give  bond  in  the  penalty  of  $2,000 
conditioned  as  required  by  law,  with  security  to  beapprov- 
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ed  by  the  clerk  of  this  court.  It  further  appearing-  to  the 
court  that  as  to  all  the  other  tracts  of  real  estate  owned  by 
the  said  Charles  H.  Miller,  or  in  which  he  owns  an  interest, 
as  shown  by  the  report  of  said  master  commissioner,  L.  D. 
Gerhardt,  this  court  has  jurisdiction  thereof  in  separate 
suits,  brought  before  the  institution  of  this  suit,  and  that 
on  each  or  all  of  said  tracts  there  is,  or  claimed  to  be,  a  just 
lien  in  favor  of  other  parties,  who  are  seeking  to  assert 
them  in  their  respective  suits,  as  shown  by  said  report; 
and  the  court,  therefore,  being*  of  opinion  that  such  con- 
troversies must  be  settled  and  determined  before  it  is 
proper  to  make  a  sale  of  said  tracts  of  land  in  this  cause : 
Thereupon  it  is  further  adjudged,  ordered,  and  decreed 
that  subject  to  such  decrees  as  may  be  entered  in  said  sev- 
eral respective  causes,  that  the  liens  established  in  the 
foregoing*  part  of  this  report  be,  and  are  hereby,  establish- 
ed as  liens  also  against  said  other  tracts,  as  shown  by  said 
commissioner's  report,  or  of  said  Charles  H.  Miller's  in- 
terest therein,  but  said  special  commissioners  shall  not  at 
this  time,  without  further  order,  proceed  to  make  sale 
thereof."  From  this  decree  the  defendant  D.  W.  SfaafFer 
appealed  to  this  Court. 

First  exception :  Because  the  report  did  not  remain  ten 
days  in  the  commissioner's  office  after  completion,  as  re- 
quired b}'  law,  and  as  will  be  seen  by  his  certificate.  The 
report  shows  that  it  was  completed  on  the  4th  day  of  April, 
18%,  and  was  filed  April  14,  18%.  Section  12,  chapter  13, 
Code,  '*On  Statutes  and  Rules  of  Construction,"  provides, 
**The  time  within  which  an  act  is  to  be  done  shall  be  com: 
puted  by  excluding  the  first  day  and  excluding  the  last,  or- 
if  the  last  be  Sunday,  it  shall  also  be  included."  So  it  ap- 
pears that  it  was  held  ten  days  by  the  commissioner  be- 
fore filing.  Appellant,  however,  argues  that,  April  4th 
being  Sunday,  the  completion  of  the  report  would  have 
to  date  from  Monda}»^the  5th.  This  point  would  possi- 
bly be  well  taken  if  it  were  true,  but  on  examination 
of  calendars  for  the  year  1S%,  which  are  considered  good 
authority  on  that  question,  it  appears  that  April  4th  was 
Saturday. 

Second  exception  :    Because  said  commissioner  did  not 
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notify  said  defendants  that  said  report  was  to  be  closed  on 
the  4th  day  of  April,  or  at  any  other  time,  but,  on  the  con- 
trary had  notice  from  exceptants'  counsel  that  they  would 
introduce  further  evidence  to  the  commissioner  in  support 
of  their  claims,  as  they  had  a  right  to  do.  It  appears  that  due 
notice  of  the  time  and  place  of  executingsaid  decree  of  ref- 
erence bv  said  commissioner,  and  the  notice  to  lienholders 
required,  was  given  by  the  commissioner,  and  that  his 
work  was  done  with  reasonable  and  commendable  dispatch, 
yet  without  haste,  and  giving  all  parties  ample  time,  in  the 
absence  of  anythingshowing  to  the  contrary,  to  furnish  any 
evidence  desired.     ^^The  commissioner  has  much  latitude 
of  discretion  in  granting  continuances  of  proceedings  be- 
fore him,  and  the  court  whose  order  he  is  executing  will 
not  overrule  his  action  in  that  respect,  unless  it  is  plainly 
erroneous.     Still  less  will  an  appellate  court  reverse  a  de- 
cree for  that  cause;  and  in  the  absence  of  objections  to 
such  adjournments  in  the  court  below,  and  where  it  does 
not  appear  affirmatively  that  they  were  irregular,  the  causa 
will  not  be  reversed  on  that  account."    2  Bart.   Ch.   Prac. 
s.  1*^3.     Nothing  was  offered,  by  way  of  affidavit  or  other- 
wise, to  support  this  exception,  to  show  that  exceptant  did 
not  have  all  reasonable  opportunity  to  offer  his  evidence. 
Appellant  had  entered  his  exceptions.     It  does  not  appear 
that  he  asked  further  time,  or  desired  to  except  further, 
or  to  offer  anything  in  support  of  those  already  made,  and 
no  objection  was  made  to  the  hearing.  Consent  to  the  hear- 
ing is  thereby  implied.     In  Strangc's  Adni'r  v.  Strang'e^  76 
Va.  240,  a  case  in  which  a  commissioner's  report  had  been 
filed,  and  the  cause  heard  before  the  report  had  been  filed 
the  time  required  by  the  statute,  the  court  say:    **  rhe  ob- 
jection made  here  in  the  present  case  cannot  prevail,  be- 
cause it  was^  waived  in  the  court  below.     This  is  not  ex- 
pressed in  the  decree,  but  is  plainly  inferable   from  the 
language  employed,  that  the  said  repDrt  be  confirmed,  ex- 
cept so  far  as  excepted  to.  This  indicates  that  there  were 
objections  to  the  report,  but  none  to  the  hearing  of  the 
cause.     It  rather  implies  a  consent  to  the  hearing.     In 
point  of  fact,  however,  as  admitted  in  the  argument,  no  ex- 
ceptions were  actually  filed,  none  appear  in  the  record. 
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and  the  inference  from  the  decree  is  clear  that,  whatever 
objections  to  the  report  there  may  have  been, — oral  sug- 
gestions, probably,  intended  to  be  afterwards,  but  never 
actually,  embodied  in  actual  exceptions, — the  hearing,  at 
least,  was  by  consent  of  parties."  In  the  case  at  bar  ap- 
pellant had  entered  twelve  exceptions  to  the  report  of  the 
commissioner,  and  they  were  passed  upon  by  the  court 
without  objection,  as  well  as  no  objection  to  the  hearing, 
and,  so  far  as  the  record  shows,  appellantdesired  to  file  no 
further  exceptions.  The  object  of  the  statute  is  to  give 
parties  interested  an  opportunity  to  except  to  the  report. 
Findley  v.  Smith,  42  W.  Va.  299.  (26  S.  E.370,Syl.  pointS). 
Third  exception :  **Because  said  report  shows  on  its 
face  that  the  commissioner  had  not  audited  theliensagainst 
Charles  H.  Miller's  real  estate  according  to  their  respec- 
tive priorities.''  The  judgment  in  the  fifth  class  for  eight 
thousand,  one  hundred  and  twentv-six  dollars  and  sixtv- 
seven  cents,  as  approved  by  the  court,  sought  to  be  en- 
forced by  the  plaintiffs  in  this  case  against  the  real  estate 
of  Charles  H.  Miller,  was  obtained  bv  the  State  of  West 
Virginia,, in  the  circuit  court  of  Kanawha  County,  against 
said  Miller,  as  sheriff  of  Berkeley  County,  and  the  plain- 
tiffs, his  sureties  on  his  of&cial  bond,  and  was  rendered  on 
the  27th  day  of  April,  1895;  in  which  action  service  of  sum- 
mons was  had  on  the  sheriff  and  his  sureties  on  the  19thof 
December,  1894,  under  section  39,  chapter  35,  Code,  which 
provides  :  **In  any  proceedings  had  under  the  provisions 
of  this  chapter  against  sheriffsor  collectors  and  their  sure- 
ties, or  any,  or  either  of  them,  for  money  due  the  State, 
any  transfer,  assignment  or  alienation  of  propert3%  real  or 
personal,  or  any  judgment  or  decree  obtained  against  or 
suffered  by  such  sheriff  or  collector  or  their  sureties  or 
either  of  them  after  service  upon  them,  respectively,  of 
summons  or  notice,  shall  be  deemed  fraudulent  or  void  as 
to  any  judgment  that  may  be  thereafter  rendered  in  favor 
of  the  Stale  in  pursuance  of  such  summons  or  notice. 
But  this  section  shall  not  apply  to  a  bojia  fide  purchaser  of 
any  such  property  without  notice."  It  is  claimed  by 
plaintiffs  that  the  lien  of  the  State  attached  to  the  real 
estate  of  the  said  Charles  H.  Miller,  and  was  a  valid  lien 
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thereon  from  the  19th  day  of  December,  1894,  the  date  of 
the  service  of  the  summons;  and  that  the  plaintiffs,  as  said 
Miller^s  sureties,  having-  paid  said  judgment  to  the  auditor 
of  the  State,  are  entitled  to  be  subrogated  to  all  the  rights, 
remedies,  and  priorities  of  the  State  of  West  Virg-inia,  and 
to  enforce  the  collection  of  said  judgment  against  the  pro- 
perty of  their  principal  in  said  bond.  It  is  the  placing  of 
this  judgment  in  class  five,  andg-ivingit  force  asof  Decem- 
ber 19,  1894,  the  date  of  serviceof  process,  and  postponing 
judgment  of  appellant,  rendered  December  22,  1894,  to 
class  six,  which  constitutes  the  ground  of  their  excep- 
tion. Here  comes  in  the  question  as  to  what  right,  if  any, 
the  appellees,  as  sureties,  of  Charles  H.  Miller,  are  sub- 
rogated, by  their  payment  to  the  State  of  the  judgment  due 
him.  In  Bering  v.  Earl  of  Winchclsea^  1  White  &  T.  Lead. 
Cas.  Eq.  60  (Md),  it  is  said  :  "Payment  by  one  who  stands 
in  the  relation  of  surety,  although  it  may  extinguish  the 
remedy  or  discharge  the  security  as  respects  the  creditor, 
has  not  that  effect  as  between  the  principal  debtor  and  the 
surety.  As  between  them,  it  is  in  the  nature  of  a  pur- 
chase by  the  surety  from  the  creditor.  It  operates  an 
assijrnment  in  equity  of  the  debt,  and  all  legal  proceedings 
upon  it,  and  gives  a  right  in  equity  to  call  for  an  assign- 
ment of  all  the  securities,  and,  in  favor  of  the  surety,  the 
debt,  and  all  it  obligations  and  incidents,  are  considered  as 
still  subsisting."  In  Orem  v.  Wrightson^  51  M.  34  (Syl. 
point  4);  "The  doctrine  of  subrogation  or  substitution  is 
a  peculiar  feature  of  equity.  It  is  not  founded  in  contract, 
but  has  its  origin  in  a  sense  of  natural  justice.  So  soon  as 
the  surety  pays  the  debt  of  the  principal  debtor,  equity 
subrogates  him  to  the  place  of  the  creditor,  and  gives  him 
every  right,  lien,  and  security  to  which  the  creditor  could 
have  resorted  for  the  payment  of  his  debt."  In  the  opin- 
ion in  the  same  case  :  *'Is  a  different  rule  to  he  applied 
where  the  state  is  a  creditor?  We  can  see  no  reason  why 
it  should  be.  ft  is  not  necessary  to  inquire  how,  or  in  what 
manner,  the  State's  right  to  rank  as  a  preferred  creditor 
is  derived — whether  it  is  a  prerogative  right  derived  from 
the  common  law,  or  whether  it  has  been  conferred  by 
statute.    As  is  said  in  some  of  the  cases  to  which  we  have 
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referred,  equity,  in  applying*  the  doctrine  of  subrogution, 
looks  not  to  form,  but  to  the  substance  and  essence,  of  the 
transaction.  It  looks  to  the  debt  which  is  to  be  paid,  and 
not  to  the  hand  which  may  happen  to  hold  it,  and  w^ill  see 
that  the  fund  charged  with  its  payment  shall  be  so  applied. 
In  the  present  case,  the  debt  of  the  collector,  Leake,  was 
due  to  the  State  at  the  time  of  his  death.  It  was  a  charge 
against  him  as  the  principal  debtor,  and  upon  the  assets 
left  by  him.  The  latter  constituted  the  fund  out  of  which  it 
was  to  be  paid  as  a  preferred  debt .  And  if  equity  does  not 
regard  the  hand  which  holds  the  debt,  and  will  seethe  fund 
charged  with  its  payment  shall  be  so  applied,  what  differ- 
ence can  logically  result  whether  the  creditor  to  whom  the 
suretyhas  made  payment  is  the  State  or  and  individual? 
While  this  view  of  law  will  do  no  wrong  to  anyone,  it  will 
add  facilities  in  securing  and  collecting  the  revenues  of  the 
State.  If  sureties  know  that  they  can  be  subrogated  to 
the  priority  of  the  State,  less  apprehension  will  be  felt  in 
joining  in  the  bonds  of  collectors,  and  less  delay  in  pay- 
ment by  solvent  sureties.  Other  creditors  are  not  injur- 
ed, for,  if  the  State  has  the  first  claim  upon  the  fund,  it 
does  them  no  wrong,  whether  this  claim  is  enforced  by  the 
State,  or  by  those  standing  in  its  stead."  In  Enders  v. 
Brnne^  4  Kand.  445,  the  court,  in  treating  the  subject  of 
subrogation,  says:  **In  enforcing  these  principles,  courts 
of  equity  look,  not  to  the  form,  but  to  the  essence  of  the 
transaction.  They  consider  th.e  doctrine  of  substitution, 
not  as  one  founded  in  contract,  but  the  offspring  of  natural 
justice;  nor  do  they  leave  it  to  the  creditor  to  cede  his  ac- 
tions, but,  so  soon  as  a  third  person  who  has  become  bound 
with  the  debtor  pays  his  debt  to  the  creditor,  they  substi- 
tute him  to  the  creditor,  giving  him  every  right,  every 
lien,  every  security,  to  which  the  creditor  could  resort,and 
if  the  creditor  should  with  bad  faith  release  any  of  those 
securities  it  would  be  a  bar  fro  tanto  to  his  recovery  against 
the  surety."  McNeil  v.  Miller,  29  W.  Va.  480,  (2  S.  E.  335, 
Syl.  point  1) :  "The  doctrine  of  subrogation,  being  the 
creation  of  courts  of  equity,  is  so  administered  as  to  se- 
cure essential  justice,  without  regard  to  form,  and  is  inde- 
pendent of  any  contractual  relation  between  the  parties  to 
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be  affected  by  it."  3  Pom.  Eq.  Jur.  s.  1419  :  ''The  surety 
who  has  paid  or  satisfied  the  principal's  debt  or  obligation 
is  entitled  to  be  subrogated  to,  and  to  have  the  benefit  of, 
all  securities  which  may  at  any  time  have  been  put  into  the 
creditor's  hands  by  the  principal  debtor,  or  which  the 
creditor  may  have  obtained  by  the  principal  debtor.  By 
the  fact  of  payment,  the  surety  becomes  an  equitable 
assignee  of  all  such  securities,  and  is  entitled  to  have  them 
assigned  and  delivered  up  to  him  by  the  creditor,  in  order 
that  he  may  enforce  them  for  his  own  reimbursement  and 
exoneration."  And  note  1  to  same  section  and  cases  there 
cited.  On  the  subject  of  sureties  on  oflScial  government 
bonds,  24  Am.  &  Eng.  Enc.  Law,  p.  220:  "Sureties  on 
bonds  for  government  officials,  upon  being  compelled  to 
make  good  the  default  of  their  principal,  will  be  subro- 
gated to  the  position  of  the  government,  in  respect  of  all 
its  securities,  liens  and  priorities,  for  the  purpose  of  en- 
forcing reimbursement  from  their  principal  or  contribu- 
tion from  their  co-securities.  And  it  is  immaterial  how 
the  government's  right  of  priority  originated,  whether  out 
of  common-law  prerogative,  positive  statute,  or  contract ; 
once  established  that  it  is  entitled  to  rank  as  a  preferred 
creditor,  the  same  preference  will  be  upheld,  by  way  of 
subrogation,  for  the  benefit  of  the  surety."  Hawker  v. 
Moore,  40  W.  Va,  49,  (208.  E.  848);  Bollz's  Estate,  133  Pa. 
St.  77,  (19  Atl.  303)  ;  Turner  v.  Teague,  73  Ala.  554 ;  Liv- 
ingston V.  Anderson,  80  Ga.  175,  (5  S.  E.48)  ;  Irbyw,  Living- 
ston, 81  Ga.  281,  (6  S.  E.  591);  Hunter  v.  U.  S.,  5  Pet.  173 ; 
Robertson  v.  Trigg's  AdmW,  32  Grat.  76 ;  Crawford  v. 
Richeson,  101  111.  351 ;  Hook  v.  Same,  115  111.  431,  (5  N.  E. 
98);  1  Jones,  Liens,  ss.  99,  100.  It  is  contended  that  the 
auditor  had  no  authority  to  assign  the  judgment  of  the 
State  to  plaintiffs.  It  is  immaterial  whether  an  assignment 
is  made  or  not,  as  it  will  be  seen  from  the  authorities 
above  cited  that  the  doctrine  is  well  established,  by  an  al- 
most unbroken  line  of  decisions,  that  *'a  surety  who  has 
paid  the  debt  of  his  principal  obligor  is  subrogated  in 
equity,  by  the  act  of  payment,  not  only  to  the  securities 
of  the  creditor,  but  to  all  his  rights  of  priority";  and 
and   "what    difference  can  logically   result  whether    the 
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creditor  to  whom  the  sureties  made  payment  is  the  State 
or  an  individual?"  51  Md.  34,  supra.  The  statement  of  the 
auditor,  purporting-  to  be  an  assignment,  supplies  the  evi- 
dence of  payment  of  the  judgment  to  the  State  by  the  sure- 
ties. It  is  arg"ued  that  because  one  of  the  plaintiffs  made 
his  note,  and  the  others  became  indorsers,  in  order  to 
raise  the  money  to  pay  the  State  the  amount  of  the  judge- 
ment, as  disclosed  by  the  evidence,  therefore  the  maker 
of  the  note  is  the  only  one  who  paid  anything  on  the  judg- 
ment, and  the  others  cannot  be  entitled  to  the  relief,  be- 
cause they  have  not  suffered.  The  sureties  had  a  right, 
among  themselves,  to  devise  ways  and  means  to  get  the 
money,  and,  as  between  themselves,  they  may  each  and 
all  be  equally  liable  for  the  amount  of  the  note  so  madeand 
indorsed.  They  got  the  money  and  paid  the  debt,  and 
are  entitled  to  all  the  rights,  remedies,  and  priorities  of 
the  State  in  respect  to  said  judgment.  And  how  is  the 
complaining  lienholder  in  any  worse  condition  than  be 
would  be  if  the  sureties  had  not  paid  the  judgment,  and 
the  State  were  now  pressing  its  collection  instead  of  the 
plaintiffs  ? 

The  fourth  exception  :  **Because  from  said  report  many 
of  the  liens  audited  by  the  commissioner  as  judgment 
liens  in  a  particular  class  do  not  show  the  dates  of  judg- 
ment, or  when  the  same  became  a  lien  upon  the  real  estate 
by  recordation  of  the  same  upon  the  judgment  lien  docket, 
or  otherwise,  as  required  by  law. "  As  to  the  dates  of  the  re- 
cordation of  the  judgment,  on  inspection  of  the  report,  I 
find  they  are  all  given,  up  to  and  including  the  eighth  class, 
and  also  in  all  after  the  ninth  class.  Those  judgments  in 
said  ninth  class  are  reported  as  being  rendered   "on  the 

24th ,  1895";  biit  as  the  judgment  of  appellant  is  in  the 

sixth  class,  and  having  in  said  report  priority  over  said 
ninth  class,  he  is  not  affected  by  the  omission.  Yet,  in  the 
final  statement  or. recapitulation  of  the  liens  in  his  report 
by  the  commissioner,  he  mentions  the  date  of  the  several 
judgments  in  class  nine  as  January  24,  1895.  By  reference 
to  section  5,  chapter  139,  Code,  it  will  be  seen  that  "every 
judgment  for  money  rendered  in  this  State  heretofore,  or 
hereafter,  against  any  person,   shall  be  a  lien  on  all  real 


W. Va.]  Myers  ei  aL  v.  Miller  et  al.  613 

estate  of  or  to  which  such  person  shall  be  possessed  or  en- 
titled at  or  after  the  date  of  such  judgment,  or,  if  it  was 
rendered  in  court,  at  or  after  the  commencement  of  the 
term  at  which  it  was  rendered,"  except  as  provided  in  the 
following"  section,  which  provides  for  the  docketing  of 
judgments  in  the  county  court  clerk's  office  as  notice  to 
purchasers  only,  and  gives  no  additional  dignity  to  the 
judgment  lien  as  between  the  parties. 

All  the  other  exceptions  relied  upon,  except  the  tenth 
and  twelfth,  have  been  disposed  of  in  the  treatment  of  the 
third  and  fourth. 

Tenth  :  "Because  the  commissioner  failed  to  report  all 
the  property  of  Charles  H.  Miller,  as  shown  by  the  evi- 
dence ;"  and  twelfth  :  "Because  the  proofs  of  certain  in- 
terests jointly  with  Charles  H.  Miller  are  insufficient,  and 
do  not  warrant  the  conclusion  of  the  commissioner.  The 
decree  of  reference  required  the  commissioner  :  "First, 
to  ascertain  and  report  the  real  estate  owned  by  the  said 
Charles  H.  Miller,  its  fee-simple  and  annual  rental  value, 
and  the  condition  of  the  title  of  the  said  Charles  H.  Miller 
to  the  respective  parcels  of  real  estate."  The  report  of 
the  commissioner  responds  to  said  decree  of  reference,  and 
gives  all  the  real  estate,  the  only  property  on  which  he 
was  required  to  report,  and  all  of  which,  including  that 
held  jointly  with  others,  was  set  out  in  the  bill,  and  said 
Miller's  interests  described  therein,  and  the  bill  taken  for 
confessed,  which  supports  saidfindingof  the  commissioner. 
I  see  no  error  in  the  decree,  and  the  same  is  affirmed. 

ON   REHEARING. 

On  the  day  the  decision  was  handed  down  in  this  cause 
a  brief  on  behalf  of  the  appellant,  by  Judge  Lucas,  came  to 
the  hands  of  the  Court,  which  was  asked  to  be  taken  as 
petition  for  rehearing.  The  brief  starts  out  with  the  state- 
ment that  "the  nature  of  the  doctrine  of  subrogation  is 
fully  discussed  by  this  Court  in  two  cases  in  29  W.  Va. 
and  2  S.  E.,  by  those  pre-eminent  jurists.  Judge  Snyder 
and  Judge  T.  C.  Green,"  and  says  :  "They  both  concur 
in  defining  the  doctrine  [quoting  point  1,  Syl.,  in  case  of 
McNeil  V.  Miller,  29  W.  Va.  480,  2S.  E.  335]  :     "The  doc- 
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trine  of  subrogation,  being  the  creature  of  courts  of  equity, 
is  so  administered  as  to  secure  substantial  justice  without 
regard  to  form,  and  is  independent  of  any  contractual  re- 
lation between  the  parties  to  be  affected  by  it."  If  be  had 
included  in  his  quotation  the  second  point  in  the  syllabus, 
he  would  have  given  us  the  whole  scope  of  the  doctrine 
which  holds  that  **it  is  not  applied  in  favor  of  one  who  has 
officiously,  and  as  a  mere  volunteer,  paid  the  debt  of  an- 
other, for  which  neither  he  nor  his  property  was  answer, 
able;  but  it  will  be  applied  whenever  the  person  claiming 
its  benefit  has  paid  a  debt  for  which  another  was  primarily 
answerable,  and  which  he  was  compelled  to  pay  in  order  to 
protect  his  own  rights  or  save  his  own  property?"  He  also 
cites  Hinchman  v.  Morris,  29  W.  Va.  673,  (2  S.  E.  863 
Syl.  point  I):  '*The  levying  and  collecting  of  a  tax,  whether 
state  or  county,  is  a  matter  solely  of  statutory  creation. 
Such  taxes  are  not  debts;  and  unless  they  are  expressly, 
or  by  plain  implication,  authorized  to  be  assigned  legally 
or  equitably,  they  are  incapable  of  assignment,  and  no  one 
can  be  subrogated  to  the  rights  and  remedies  of  the  State," 
— and  seems  to  rely  very  strongly  upon  this  ruling  to  sup- 
port his  position  that  the  sureties  cannot  be  subrogated  to 
the  rights  and  remedies  of  the  State.  This,  however,  is 
not  a  general  proposition  that  no  one  can  be  subrogated  to 
the  rights  and  remedies  of  the  State  in  any  case,  but  in  the 
enforcement  of  the  collection  of  its  revenues  in  the  shape  of 
taxes,  as  was  sought  to  be  done  in  that  case.  Hinchman 
V.  Morris,  supra.  There  are  abundant  authorities  in  sup- 
port of  subrogation,  to  all  the  rights,  remedies,  and  priori- 
ties of  the  State,  of  sureties  who  have  paid  the  State's 
judgment.  The  case  last  cited  is  dealing  with  taxes  un- 
collected, as  against  the  individual  charged  therewith  or  his 
estate,  when  the  sheriff  had  paid  the  same  to  the  State,  and 
was  seeking  to  be  substituted  to  the  lien  of  the  State  for 
the  taxes  on  the  lands  of  the  estate  of  Morris;  and  it  is  there 
held  that  taxes  are  not  debts,  and  not  capable  of  assign- 
ment, unless  they  arc  expressly,  or  by  plain  implication, 
authorized  to  be  assigned  legally  or  equitably.  But  the 
status  of  the  case  at  bar  is  wholly  different.  The  sheriff 
gave  bond  for  the  faithful  discharge  of  his  duties.     He 
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failed  to  perform  his  duties.  Surely,  this  bond  is  a  con- 
tract. Suit  is  brought  upon  it,  and  a  large  judgment  re- 
covered against  him  and  his  sureties  on  this  contract. 
Upon  default  being  made  by  the  sherifif,  he  became  indebted 
to  the  State.  Whether  he  had  collected  the  taxes,  or  failed 
to  collect  them  is  immaterial.  He  had  failed  to  return  them 
as* delinquent,  and  thereby  the  State,  because  of  the  default 
of  its  oflBicer,  had  lost  its  remedy  against  the  property  of 
the  taxpayer,  and  the  only  remedy  it  had  was  to  proceed 
against  the  sheriff,  its  debtor,  and  his  sureties,  on  the  bond 
he  had  given.  It  was  no  longer  taxes  due  the  State  which 
was  under  the  statute  a  lien  upon  the  property  upon 
which  it  was  levied,  but  a  debt  due  to  it  from  its  defaulting 
officer.  All  the  elements  of  taxes  had  been  eliminated.  I 
am  unable  to  see  the  application  of  Dent  v.  Waifs  AdnCr^ 
9  W.  Va.  46,  cited  by  appellants.  In  that  case  Crichton 
had  made  his  negotiable'  note  to  Wait,  who  negotiated  it. 
Protest  followed.  The  bank  secured  judgment  against 
maker  and  indorser,  and  execution  was  levied  on  property 
of  Crichton,  the  principal  debtor,  who,  with  Dent  as  surety, 
gave  forthcoming  bond,  which  was  forfeited,  and  Dent 
compelled  to  pay.  In  a  suit  to  collect,  by  right  of  substitu- 
tion, against  the  estate  of  Wait,  the  court  properly  held 
that  Crichton  was  the  pj  incipal  debtor;  that  Dent  relieved 
Wait  at  law  by  becoming  the  security  of  Crichton,  and 
could  not  charge  the  estate  of  Wait,  under  the  equitable 
doctrine  of  subrogation.  Perrin  v.  Ragland^  5  Leigh  552; 
Douglass  V.  Fagg^  8  Leigh,  588.  In  Dent  v.  Waifs  Adnfr^ 
supray  the  opinion  says:  *'There  is  no  doctrine  better  set- 
tled in  this  State  than  that,  when  a  security  pays  a  judg- 
ment for  another,  he  is  entitled  to  be  subrogated  to  all  the 
rights  and  remedies  of  the  creditor  against  the  principal 
debtor  subsisting  at  the  time  he  became  so  bound  for  the 
debt."  Robinson  \.  Sherman^  2  Grat.  17S;  Pozaelfs  ExVsj 
V.  WAitc,  11  Leigh,  309;  Preston  v.  Preston^  4  Grat.  88;  Jlill 
V.  Manser,  11  Grat.  522. 

It  is  contended  that  Enders  v.  Brune,  4  Rand,  438;  cited 
in  the  original  opinion,  referred  to  the  United  States  stat- 
ute, and  only  carried  the  principle  as  far  as  the  statute  ex- 
pressly provided,  and  which  would  not  be  extended.     On 
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the  contrary,  the  opinion  quotes  the  statute,  and  shows  the 
rights  of  sureties  under  it,  and  then  asks:  **Is  the  case  of 
the  plaintiff's  within  this  last  act?  I  incline  to  think  not. 
The  law  speaks  of  principal  and  surety  in  the  hond. 
Although  these  bonds  were  executed  by  Brune  for  the  debt 
of  Shelton  &  Co.,  and  the  plaintiff  by  discharging  them  paid 
their  debt,  yet  Shelton  &  Co.  were  not  principals,  and  the 
plaintiff's  sureties,  in  the  bonds."  In  the  syllabus  it  is 
held:  "Where  A.  gives  his  bond  for  duties  on  goods  im- 
ported into  the  United  States  for  B.,  the  importer,  and  B.  is 
not  bound  in  the  bond,  if  A.  discharges  the  bond  it  seems 
that  he  cannot  be  placed  in  a  position  of  the  United  States, 
as  to  priority,  in  a  claim  against  A.,  under  the  law  of  con- 
gress. But  upon  general  principles  of  equity,  A.,  in  such 
case,  will  be  substituted  in  the  place  of  the  creditor  (the 
United  States),  and  have  every  preference  that  the  United 
States  were  entitled  to."  The  case  of  U.  S.  v.  Ryder ^  110 
U.  S.  730,  (4  Sup.  Ct.  1%)  cited  by  appellant,  was  a  suit 
brought  by  Ryder  as  surety  on  a  recognizance  in  a  crimi- 
nal proceeding,  where  the  court  held  that  "subrogating  a 
surety  on  a  recognizance  in  a  criminal  case  to  the  peculiar 
remedies  which  the  government  enjoys  is  against  public 
policy,  and  tends  to  subvert  the  object  and  purpose  of  the 
recognizance."  It  is  insisted  that,  if  appellees  are  subro- 
gated at  all  to  the  rights  of  the  State,  their  rights  can  only 
date  from  the  date  of  the  judgment  in  favor  of  the  State. 
In  Orem  v.  Wrightston^  51  Md.  34,  cited  in  the  opinion  first 
filed  herein,  and  other  authorities  there  cited,  as  well  as  in 
Enders  v.  Brune^  supra^  it  is  held  that  the  surety  is  entitled 
to  all  the  securities,  liens,  and  priorities  of  the  creditor; 
and,  as  stated  in  Enders  v.  Brune^  he  is  entitled  **to  have 
every  preference  that  the  United  States  were  entitled  to." 
But  we  are  told  that,  **if  appellees  were  thus  entitled,  by 
their  laches,  they  have  defeated  their  right  of  subrogation." 
The  State  is  not  liable  for  the  laches  of  its  ofiScers,  nor 
estopped  by  their  conduct.  U.  S.  v.  Kirkpatricky  *>  Wheat. 
720;  U.  S.  V.  Vanzundi^  11  Wheat.  184;  Dox  v.  Postmaster 
General,  1  Pet.  318. 

Section  25,  chapter  30,  Code,  provides  that  ''the  taxes  col- 
lected  under  this  chapter  shall  be  paid  into  the  treasury  as 
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follows:  One-half  of  such  taxes  shall  be  paid  on  or  before 
the  20th  day  of  January  in  the  year  next  after  the  said 
taxes  shall  have  been  assessed;  one-fourth  on  or  before  the 
first  day  of  May,  and  the  remainder  on  or  before  the  first 
day  of  August  in  such  year."  The  sheriff's  term  expired 
December  31,  1892.  He  had  until  August  1,  1893,  to  pay 
in  the  last  fourth  of  the  taxes  for  1892.  The  State  com- 
menced her  suit  December  13,  1894,  and  obtained  judgment 
April  27,  1895.  Appellees  paid  the  judgment  August  6, 
1895,and  instituted  thissuit  November  26, 1895,  butlittleover 
three  months  after  their  right  accrued.  It  is  not  contended 
that,  if  the  sureties  had  not  paid  the  judgment,  the  appel- 
lants, or  any  of  them,  could  have  prevented  the  State  from 
proceeding  to  exhaust  the  assets  of  the  sheriflF,  Miller,  in 
the  satisfaction  of  its  judgment,  and  surely  they  are  in  no 
worse  condition  because  the  sureties  proceed  against  it. 
What  new  rights  have  accrued  to  appellants,  or  what  rights 
of  innocent  parties  have  intervened,  to  be  affected  by  any 
delay  on  the  part  of  appellees  in  asserting  their  rights, 
which  would  not  be  equally  affected  if  the  State,  and  not 
the  appellees,  was  pressing  the  collection  of  the  judgment 
against  the  assets  of  the  sheriff.  Appellant's  references 
to  Sheld,  Subr.,  and  to  2  Brandt,  Sur,,are  on  the  subject  of 
laches  and  are  based  on  decisions  where,  bv  the  laches  of 
the  party  seeking  to  be  subrogated,  the  rights  of  others 
had  intervened,  as  in  Gring's  Appeal,  89  Pa.  St.  336,  cited 
by  appellant:  *'A  joint  judgment  debtor  was  forced  under 
execution  to  pay  the  whole  debt.  It  was  afterwards  shown 
that  he  was  only  a  surety.  He  neglected  to  have  the  judg- 
ment marked  to  his  use  for  more  than  a  yeai  after  its  pay- 
ment. Meanwhile  the  property  of  the  principal  debtor 
was  sold,  and  the  suretv  claimed  that  he  was  entitled  to  be 
subrogated  to  the  rights  of  the  creditors  under  the  judg- 
ment as  against  subsequent  judgment  creditors.  Held, 
that  he  had  not  exercised  due  diligence  in  having  the 
judgment  marked  to  his  use,  and  his  claim  could  not  be 
allowed."  This  is  about  the  strongest  case  cited,  and  in 
this  case  it  was  only  after  the  sale  of  property  that  it  was 
discovered  that  Gring  was  a  surety,  and  the  court  say 
'*that  it  cannot  be  permitted   that  a  secret  equity  may  be 
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held  unasserted  until  holders  of  legal  rights  have  been 
thrown  off  their  g-uard,  and  lost  their  opportunity  to  pro- 
tect themselves,  by  attending- a  sale  ag-ainst  it,  and  then  be 
brought  forward,  to  the  injury  of  those  who  had  no  notice 
of  their  existence."     Clevinger  v.   Miller,  21   G rat.  740,  is 
cited  in  support  of   appellant's  contentions.     That  simp- 
ply  holds   that    *'a  sheriff    or    other    ofl&cer    who    paj's 
an  execution  in    his    hands    for    collection,    without    an 
assig-nment    at    the    time  of  the  judg-ment  on  whicb    it 
is  founded  or  the  debt,  is  not  entitled  to  be  subrogated 
to  the  lien  of  the  creditor  whose   debt  he  has  paid,   as 
ag'ainst   other    creditors    having*   liens    by   judgment    or 
otherwise."      The    case    of    the    oflBcer    is    very    diflfer- 
ent  from  that  of  a  surety  of  the  debtor  who  is  primarily 
liable,  and  who  has  been  compelled  to  pay  his  principal's 
debt.   The  officer  was  under  no  obligation  to  pay  the  debt- 
He  had  a  simple  duty  to  perform, — to  levy  the  execution 
and   collect  the  money,  if  he  could;  if  not,  to  return  the 
execution.     Having  paid  the  debt  without  assignment,  as 
against  other  creditors  having  liens,  by  judgment  or  other- 
wise he  is  regarded  as  a  mere  volunteer.     So,  also,  appel- 
lant's citation  of    People  v.  Onondaga  Common  Pleas,  19 
Wend.  79,  was  a  case  where  a  sheriflF  levied  an  execution 
on  personal  property,  and  left  it  with  the  execution  defend- 
ant, who  removed  it  from  the  county,  and  the  sheriff  was 
made  liable  for  the  amount.     The  court  on  notice,   to  the 
defendant,  permitted  a  new  execution  to  issue  for  the  ben- 
efit of  the   sheriff,  and  he  levied  on  the  real  estate  of  the 
defendant,  saving,  however,  the  rights  of  subsequent  in- 
cumbrancers attaching  after  the  removal  of  the  personal 
property.     And  the  reason  given  for  it  was  that  the  levy 
by   Luther  (the   sheriff)  on   the   personal  property  was 
prhna  facie  a  satisfaction,  and  might  well  have  induced  the 
other   creditors  to  suppose  that  the  first  judgment  was 
satisfied,  and  led  them    on,  in  their  own  suits,  to  expense 
and  trouble.     '* All  this  was  very  likely  in  consequence  of 
Luther's  neglect.   He  was  careless  in  not  keeping  the  prop- 
erty, and  in  leaving  it  with   the  defendant."     In  Hogew 
Brookover,  28  W.  Va.  304,  judgment  was  rendered  for  the 
State,  May  9,  1889,  the  sureties  having  paid  the  judgment; 
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aud  in  August,  1892,  more  than  three  years  after  the  judg- 
ment, filed  their  bill  to  be  subrogated  to  the  rights  of  the 
State  which  was  done.  The  court  in  that  case,  after  quot- 
ing the  act  of  February  28,  1872,  which  is  the  same  as  sec- 
tion 39,  chapter  35,  Code,  without  the  last  clause,  say  :*'This 
g^oes  much  further  than  could  be  claimed  for  the  common 
law  because  it  makes  a  judgment,  thereafter  secured,  a 
lien  on  all  the  preperty  of  sheriff's  collectors  or  their  securi- 
ties, or  either  of  them,  from  the  time  when  they  respec- 
tively were  served  with  such  notice  or  summons,  pursuant 
to  which  the  judgment  was  afterwards  recovered.  The 
policy  of  the  State,  as  manifested  in  this  act,  was  effectual- 
ly to  prevent  any  fraud  by  which  she  should  bedeprived  of 
her  revenue  or  debts  due  her."  In  Hawker  w  Moorc^  40 
W.  Va.  49,  (20  S.  E.  848).  Judge  Holt,  in  speaking  of 
the  doctrine  of  subrogation,  says:  "It  is  eminently  cal- 
culated to  do  exact  justice  between  persons  who  are 
bound  for  the  performance  of  the  same  duty  or  obligation, 
and  is  one,  therefore,  which  is  much  encouraged  and  pro- 
tected. 'Equality  is  equity,'  is  on  this  branch  its  maxim. 
It  springs  naturally  out  of  the  two  equities  of  contribution 
and  exoneration,  and  is  in  fact  one  of  the  means  by  which 
those  equities  are  enforced;"  and  citations,  page  51,  40  W. 
Va.,  and  page  849,  20  S.  E.  And  continuing,  he  further 
says:  *'Here  the  plaintiff  has  paid  off  the  judgment  and 
asks  the  court  to  give  him  the  benefit  of  the  creditor's  lien. 
Who  can  object  to  this?  Who  is  injured  by  it?  Not  the  bank, 
for  they  have  received  their  debt  from  the  plaintiff,  and 
justice  binds  them  to  give  the  plaintiff  their  vantage 
ground.  Not  the  principal  debtor,  for  he  is  insolvent,  and 
has  no  interest  in  the  matter.  *  *  *  The  other  credi- 
tors cannot  complain,  for  the  debt  has  in  truth  not  been 
paid,  because  not  paid  by  the  one  ultimately  bound,  but  by 
others,  who  became  his  unwilling  creditors,  in  due  course 
of  law.  But  if  there  should  be  any  one  who,  by  any  rule 
of  strict  law,  or  in  equity  and  good  conscience,  stands  on 
higher  ground,  or  for  any  reason  has  a  better  right,  he  will 
not  be  displaced,  or  his  right  disturbed,  for  that  is  the 
essence  of  the  doctrine."  The  statute  gave  the  judgment 
of  the  State  priority  over  all  judgments  recorded  or  laws 
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created  after  service  of  process  in  the  action  instituted  by 
the  State,  and  the  rights  of  no  bona  fide  purchaser  without 
notice  intervene,  and  I  am  unable  to  see  how  or  in  what 
manner  the  complaining*  creditors  are  injured.  I  see  no 
suflScient  reason  for  changing  my  conclusion  in  this  cause. 

Affirmed, 


CHARLESTON. 

Welton  z\  Boggs  et  al. 

■ 

Submitted  Sept.  9,   1898— Decided  Dec.  10,  1898. 

1.  Statute  of  Limitations — Pleading — Suit  in  Equity  -Judgment 

Creditor. 

Where  a  suit  in  equity  is  brought  by  a  judgment  creditor  to  sub- 
ject the  lands  of  the  debtor  to  the  satisfaction  of  his  judgment,  and 
the  plaintiff  in  the  bill  sets  forth  the  fact  that  there  is  another  judg- 
ment against'the  same  defendant  older  in  point  time,  but  which  has 
not  been  kept  alive  by  issuing  executions  as  required  by  statute, 
but  the  defendant  is  in  life,  and  does  not  plead  the  statute  of  lim- 
itations as  to  said  older  judgment,  the  plaintiff  in  said  suit  in 
equity  has  no  right  to  file  or  rely  on  such  plea.     (p.  623). 

2.  Statute  of  Limitations — Pleading — Personal Priznlege, 

The  plea  of  the  statute  of  limitations  is,  in  general,  a  personal 
defense,  to  be  made  by  the  party  against  whom  the  demand  is  as- 
serted,    (p.  624), 
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3.    Statute  of  Li  mitations—  Rijs^hh  of  Stranger— Personal  Privilege. 
A  mere  strang-er  to  the  claim,  as  a  creditor,  although   he  may 
be  injuriously  affected  by  his  debtor's  failure  to  set  up  the  stat- 
ute, cannot  either  set  it  up  himself,  or  compel  his  debtor  to  do  so, 
as   in  such  case  the  privilege  is  personal,     (p.  624). 

Appeal  from  Circuit  Court,  Pendleton  County. 
Bill  by  S.  A.  Welton  ag-ainst  E.  W.  Bog-g-s  and  others. 
Decree  for  defendant,  and  plaintiff  appeals. 

Affirmed, 

F.  M.  RiiiYNOLDS  and  L.  J.  Forman,  for  appellant. 
GcoRGE  A.  Blakemore,  for  appellees. 

English,  Judge: 

At  the  May  rules,  1894,  for  the  circut  court  of  Pendle- 
ton County,  S.  A.  Welton  filed  a  bill  against  E.  W.  Bog-g-s 
W.  S.  Boggs,  trustee,  I.  P.  Bogg-s,  (since  deceased),  Solo- 
mon Cunningham,  M.  Manzy,  and  J.  W.  Warner,  in  which 
she  alleged  that  on  the  16th  day  of  April,  1886,  she  obtain- 
ed a  judgment  against  defendant  E.  W.  Boggs  in  said  court 
for  the  sum  of  five  hundred  and  twenty-two  dollars  and 
thirty-three  cents,  with  interest  thereon  from  that  date, 
and  costs;  that  on  the  25th  day  of  May,  1886,  said  judgment 
was  duly  docketed  in  the  judgment  lien  docket  of  said 
county;  that  execution  was  issued  on  said  judgment  on 
April  23,  1886,  and  placed  in  the  proper  oflBcer's  hands  re- 
turnable to  July  rules,  1886,  which  execution  was  duly  re- 
turned ;  **No  property  found  to  levy  on  to  satisfy  this  ex- 
ecution, or  any  part  thereof.  June  29th,  1886,"  that  no 
part  thereof  haa  been  paid ;  and  that  said  judgment 
constituted  the  first  lien  on  the  real  estate  of  said  E. 
W.  Boggs,  which  is  described  in  the  bill.  It  is  also  alleged 
in  plaintiff's  bill  that  from  the  records  of  said  county  it  ap- 
pears that  on  the  15th  of  May,  1879,  judgment  was  rendered 
against  said  E.  W.  Boggs  and  Solomon  Cunningham  in 
favor  of  David  Goff,  commissioner,  use  of  William  Adam- 
son,  for  the  sum  of  five  hundred  and  forty-nine  dollars  and 
thirty-seven  cents;  that  execution  was  issued  on  said  judg- 
ment on  June  17,  1879,  returnable  to  the  1st  day  of  August, 
1879;  that  the  records  do  not  show  any  return  of  said  exe- 
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cution,  but  that  no  execution  has  isii^ued  thereon  since,  and 
that  said  judgment  is  barred  by  the  statute  of  limitations, 
and  constitutes  no  lien  on  the  real  estate  of  said  E.  W. 
Bogg-s  mentioned  in  the  bill;  that  there  was  no  personal 
property  of  the  defendant  Boggs  out  of  which  her  judg- 
ment could  be  made;  and  that  the  real  estate  of  said  Boggs 
would  not  rent  in  five  years  for  a  sufficient  sum  to  pay  off 
her  judgment  and  costs.  The  plaintiff  charges  that  her 
judgment  aforesaid  is  the  first  lien  on  all  of  said  real  estate, 
and  should  first  be  paid  out  of  the  proceeds  arising  from 
the  sale  of  said  real  estate;  that  the  judgment  aforesaid  in 
favor  of  Goff ,  commissioner,  use  of  Adamson,  is  out,  by  the 
statute  of  limitations,  and  constiutes  no  lien  on  any  of  said 
real  estate;  and  that  said  Goff  judgment  should  be  credited 
by  several  payments,  the  amount  of  which  was  not  known 
to  plaintiff.  And  she  prayed  that  her  judgment  lien  might 
be  enforced  against  said  land. 

On  the  15th  of  June,  1894,  the  bill  was  taken  for  con- 
fessed as  to  the  other  defendants,  except  E.  W.  Boggs,  who 
appeared  and  demurred  to  said  bill.  Demurrer  was  over- 
ruled, and  cause  referred  to  a  commissioner  to  ascertain 
the  real  estate  owned  by  the  defendant  Boggs,  its  charac- 
ter and  location,  its  value,  annual  and  absolute,  and  the 
liens  binding  the  same,  whether  by  judgment  or  otherwise, 
and  their  priorities.  Said  commissioner  returned  his  re- 
port, giving  the  real  estate  owned  by  Boggs,  and  ascertain- 
ing that  the  plaintiff's  judgment  described  in  her  bill  was 
entitled  to  the  first  place  in  point  of  priority  of  lien  against 
said  real  estate,  and  the  deed  of  trust  executed  by  Boggs 
and  wife  to  W.  H.  Boggs,  trustee,  to  secure  to  William 
Adamson  said  judgment  for  five  hundred  and  forty-nine 
dollars  and  thirty-seven  rents,  costs,  and  interest,  subject 
to  a  credit  of  three  hundred  dollars  paid  February  27,1894, 
was  entitled  to  the  second  lien  on  said  land.  This  report 
was  excepted  to  by  J.  P.  Boggs,  executor  of  the  will  of 
William  Adamson,  deceased,  for  the  reason  that  it  gave 
priority  to  the  lien  of  S.  A.  Welton  over  the  lien  of  William 
Adamson;  the  deed  of  trust  lien  having  been  taken  to  se- 
cure the  payment  of  a  judgment  obtained  long  prior  to  the 
judgment  of  S.  A.  Welton,  and  said  judgment  of  Adamson 
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being-,  at  the  time  said  trust  deed  was  taken,  alive,  and  on 
the  lien  docket  of  said  count}'.  On  the  11th  day  of  April, 
1896,  the  cause  was  heard,  and  said  exception  to  the  com- 
missioner's report  was  sustained,  and  the  court  decreed 
that  said  deed  of  trust  was  entitled,  as  a  lien,  to  priority, 
and  that  the  plaintiff  Welton's  judgment  constituted  the 
second  lien  on  all  the  real  estate  aforesaid,  and  directed  a 
special  commissioner  therein  named  to  sell  said  real  estate 
in  the  manner  and  upon  the  terms  therein  prescribed. 
From  this  decree  the  plaintiff,  Welton,  obtained  this 
appeal. 

The  appellant  made  four  assignments  of  error,  all  of 
which  apply  to  the  action  of  the  court  in  sustaining  said 
exception  to  the  commissioner's  report,  which  may  be  con- 
sidered together. 

Did  the  circuitcourt  err  in  holding  that  the  deed  of  trust, 
or  the  judgment  it  was  executed  to  secure,  was  entitled  to 
priority  over  the  plaintiff's  judgment?  Now,  while  it  is 
true  that  the  plaintiff  in  her  bill  claims  that  she  kept  her 
judgment  alive  in  the  manner  prescribed  by  the  statute, 
and  that  the  defendant  Adamson  allowed  his  judgment  to 
expire,  by  neglecting  to  comply  with  the  statutory  require- 
ments, yet  the  first  question  we  encounter  in  considering 
this  case  upon  the  questions  raised  by  the  exception  to  said 
commissioner's  report  is  whether  the  plea  of  the  statute  of 
limitations  has  been  interposed  in  this  casie  by  any  person 
entitled  to  the  benefit  of  said  plea.  Can  this  plea  be  suc- 
cessfully relied  upon  by  a  co-creditor  in  a  suit  pending 
against  a  live  debtor?  Or  is  it  a  personal  plea,  which  the 
judgment  debtor  alone  could  make  available?  Wood,  in  his 
valuable  work  on  the  Statute  of  Limitations  (volume  1,  p. 
96),  under  the  head  of  "Personal  Privilege,"  thus  states 
the  law:  "The  plea  of  the  statute  of  limitations  is  gener- 
ally a  personal  privilege,  and  may  be  waived  by  a  defend- 
ant, or  asserted,  at  his  election.  *  *  *  Pi^  cestui  que  irnst 
may  set  up  the  statute  whenever  his  trustee  might  do  so, 

*  *  *  and  generally  any  person  in  privity  with  the 
claim  sought  to  be  enforced  may  set  up  the  statute  in  bar 
thereto,  as  an  executor,  administrator,  assignee,  trustee, 
or  any  person  who  can  be  said  to  stand  in  the  place  and 
stead  of  the  person  for  whose  benefit  the  statute  inures; 
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but  a  mere  strang-er  to  the  claim,  as  a  creditor  of  such  per- 
son, althougfh  he  maybe  injuriously  affected  by  his  debtor's 
failure  to  set  up  the  statute,  cannot  do  so  himself,  or  compel 
hisdebtor  todoso,as  in  such  cases  the  privileg^e  is  pergonal, 
and  one  which  the  debtor  may  avail  himself  of,  or  not,  at 
his  election."  In  the  case  at  bar  the  debtor  has  seen  proper 
to  exercise  his  election  by  declining-  to  interpose  the  plea 
(which,  in  my  opinion  would  have  been  effective,  and  g^iven 
the  judgement  of  the  plaintiff  the  priority);  and,  having 
made  such  election,  could  the  plaintiff  file  the  plea  herself? 
A  question  similar  to  this  was  presented  to  this  Court  in 
the  case  of  Lee  v.  Feemster,  21  W.  Va.  108,  and  it  was  there 
held  that:  '*The  plea  of  usury  is  a  defense  personal  to 
the  debtor.  Therefore  in  his  lifetime  his  creditor  cannot 
plead  it  to  defeat  the  claim  of  another  creditor  in  whole  or 
in  part."  Johnson,  President,  in  delivering-  the  opinion 
of  the  Court,  said:  *'In  Wordy ard,  v.  Polsley^  14  W.  Va- 
211,  we  held  that  after  a  man  was  dead,  and  his  estate  was 
being-  distributed  among  his  creditors  in  a  court  of  equity, 
a  creditor  mig-ht  rely  on  the  statute  of  limitations  to  defeat 
the  claim  of  another  creditor.  But  this  was  put  upon  the 
principle  that  it  was  then  impossible  for  the  debtor  to  plead 
the  statute  of  limitations;  his  voice  was  hushed;  the  law 
made  it  the  duty  of  his  personal  representative  to  plead  the 
statute  of  limitations,  and  if  the  personal  representative 
did  not  do  it,  the  creditors  mig-ht  do  so,  as  ag-ainst  each 
other.  With  a  living*  man  it  is  altog-ether  different.  The 
law  does  not  compel  him  to  plead  the  statute  of  limitations. 
It  is  a  personal  privileg-e,  that  he  can  avail  himself  of,  or 
not,  as  he  pleases."  It  is  true,  that  was  a  usury  case,  and 
these  remarks  were  presented  by  way  of  illustration;  but 
the  analog-y  is  strong-  and  apparent,  and,  in  my  opinion, the 
plea  of  usury  being-  a  personal  plea,  the  same  rule  applies 
with  reg-ard  to  the  plea  of  the  statute  of  limitations.  Ag-ain, 
in  the  case  of  Clayton  v.  Henley^  32  Grat.  72,  Staples,  Judge, 
delivering  the  opinion  of  the  court,  says:  **The  court  is 
further  of  opinion  that  the  plea  of  the  statute  of  limitations 
is,  in  general,  a  personal  defense,  to  be  made  by  the  party 
against  whom  the  demand  is  asserted,  or  to  be  waived  by 
him,  if  he  desire  so  to  do.''  If  a  debtor,  recognizing  the 
indulgence  of  his  creditor  and  the  justice  of  his  demand,  is 
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unwilling  to  plead  the  statute,  it  is  difficult  to  tell  upon 
what  ground  a  third  person,  who  merely  asserts  the  title 
to  the  property,  can  be  permitted  to  do  so."  In  the  case 
under  consideration,  the  defendant  E.  W.  Bogg^s,  for  some 
reason  known  to  himself,  has  not  filed  his  personal  plea,  or 
in  any  manner  raised  the  question  as  the  validity  of  the 
judg-ment  of  William  Adamson;  and  my  conclusion  from 
the  authorities  above  quoted  is  that  the  exceptions  filed  by 
the  executor  of  William  Adamson  to  the  commissioner's 
report  were  properly  sustained  by  the  circuit  court.  The 
judg-ment  complained  of  is  affirmed,  with  costs  and  dam- 
ages. 

ON   REHEARING. 

After  a  careful  consideration  of  the  briefs  of  counsel  for 
the  appellant,  and  the  examination  of  the  authorities  cited, 
I  find  no  cause  to  change  the  opinion  above  quoted;  and  the 
same  is  hereby  adopted,  and  the  decree  complained  of  is 
affirmed. 

Note  by  Brannon,  President: 

In  McClaugherty  v.  Croft,  43  W.  Va.  270(27  S.  E.  246),  we  held  that 
parties  privy  in  estate  with  the  debtor,  as  heirs,  alienees,  or  mort- 
g'ag'ees,  owning*  or  entitled  to  charge  the  very  land,  might  plead  the 
statute  of  limitations  against  other  creditors, -to  defend  their  estates. 
I  refer  to  former  cases,  leaving  open  the  question  involved  in  this 
case,  whether  one  having  a  mere  general  lien,  not  being  a  specific 
lien  on  the  land,  could  do  so.  And  I  put  it  as  a  quaere  in  the  Croft 
Case.  Our  cases  settle  that  creditors  of  a  dead  man,  or  of  an  insol- 
vent partnership,  may  plead  against  other  creditors  the  statute,  there 
being"  a  fund  belonging  to  all.  But  unless  we  are  ready  to  abolish 
the  old  rule,  that  limitation  is  a  plea  made  only  for  the  debtor,  which 
he  raav  waive,  I  do  not  see  how  we  can  hold  otherwise  than  as  Judge 
English  holds  in  this*  case.  The  statute  pleads  the  bar  in  favor  of  a 
dead  man's  estate,  and  therefore  creditors  may  do  so,  but  no  statute 
compels  a  living  debtor  to  plead  it,  I  make  this  note  to  call  attention 
to  the  Croft  Case  and  Conrad  \\  Bucky  21  W.  Va  396,  in  addition  to 
Lee  V.  Feemster,  cited  by  Juixje  English. 

Affirmed, 
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"  "^  CHARLESTON. 

Atkinson  v.  Plumb  et  aL 

SubmittedFebruaryS,  1897.— Decided  December,  14,  1898. 

1.     Equity — Evidence  -False  Evidence, 

The  evidence  of  parties  who  attempt  to  impose  on  a  court  of 
equity  by  false  statements,  manufactured  accounts,  or  like  decep- 
tive practices,  should  be  rejected  on  the  hearing-  of  the  cause,  (p. 
633). 

Appeal  from  Circuit  Court,  Wood  County. 
Bill  by  W.  F.  Atkinson  ag-ainst  D.  S.  Plumb  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

Reversed. 

Jamp:s  a.  Hutchinson  and  W.  E.  McDougle,  for  appellant 

R.  B.  Graham  and  Casto  &  Fleming,  for  appellees. 

Dent,  Judge  : 

The  history  of  the  case  is  as  follows:  Some  time  in  the 
70's,  D.  S.  Plumb,  a  mechanic, — a  house  painter  and  paper 
hang-er, — with  little  capital,  but  lots  of  pluck,  as  it  after- 
wards turned  out,  beg-an  business  as  a  gfreen  grocer  in  a 
little  old  frame  building-  down  on  Ann  street,  in  the  city  of 
Parkersburg;  his  wife,  Mary  Jane  Plumb,  at  about  the 
same  time  running*  a  restaurant,  both  working  together  for 
mutual  benefit, — not  an  uncommon  occurrence  for  hus- 
band and  wife;  not  a  thing  to  arouse  unwarranted  susprcion 
or  to  create  alarm.     Being  good  Baptists,  they  made  the 
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acquaintance  of  the  plaintiff,  W.  F.  Atkinson,  who  was  also 
a  g^ood  Baptist,  and  regular  attendant  at  church.  Brother 
Atkinson  was  a  notary  public,  a  real  estate  agent,  and 
money  lender,  and  at  one  time  was  engaged  with  witness 
Piersol  in  running  a  tow  show  boat  along  the  Mississippi 
river  and  its  tributaries, — Piersol  running  the  boat,  and 
Atkinson  furnishing  the  means.  This  latter  is  cautiously 
revealed  on  cross-examination,  and  is  a  matter  that  should 
have  its  due  weight  in  this  controversy.  Church  acquaint- 
ance ripened  into  a  very  warm  friendship  between  the 
two  parties,  and  through  the  advice  of  Brother  Atkinson, 
Brother  Plumb  purchased  a  small  stock  of  goods  and 
groceries  of  one  Stagg,  who  wanted  to  retire  from  busi- 
ness, situated  on  the  corner  of  Market  and  Third  streets. 
Brother  Atkinson  moved  his  safe  and  desk  into  Brother 
Plumb's  store,  and  the  latter  went  into  business  on  a  much 
larger  scale.  To  procure  money  or  meet  bills,  notes  were 
given  to  the  bank,  which,  as  Brother  Plumb  states.  Brother 
Atkinson  indorsed  readily  without  the  asking.  The  buid- 
ding  in  which  the  store  was  situated  belonged  to  one  Mum 
Jackson,  but  this  probably  had  little  effect  on  the  trans- 
actions between  the  parties.  Business  was  moving  along 
prosperously,  at  least  seemingly,  when  Brother  Atkinson 
suggested  to  Brother  and  Sister  Plumb  that  they  should 
buy  a  home,  and  put  it  in  the  wife's  name.  A  suitable 
property,  with  the  aid  of  Brother  Atkinson,  was  found  and 
purchased  for  one  thousand  one  hundred  and  thirty  dol- 
lars on  credit,  and  to  pay  the  purchase  money,  after  some 
intermediate  transactions,  finally  a  loan,  was  negotiated 
with  the  Traders'  Building  Association  and  a  deed  of  trust 
executed  on  the  property  to  secure  the  same,  originally 
one  thousand  two  hundred  dollars,  now  about  equaling  the 
market  value  of  the  property,  at  least  exclusive  of  the  im- 
provements afterwards  put  upon  it.  This  is  the  property 
now  in  controversy.  At  length  Brother  Plumb's  notes  and 
bills  began  to  mature  rapidly,  and  he  some  times  imbibed 
too  freely  and  became  prostrated.  Brother  Atkinson  con- 
tinued to  sign  notes  for  discount,  until,  becoming  a  little 
weak  in  the  knees,  and  sister  Plumb  being  in  poor  health, 
he  induced  her  to  make  a  will,  giving  her  property  to 
Brother  Plumb,  that  in  case  of  her  death  he  could  be  se- 
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cured  as  indorser  of  notes,     ('reditors  becoming  importu- 
nate and  threatening^  suit,  Brother  Atkinson's  faith  g-ave  way 
entirely  and,  becoming*  aroused  and  alarmed,  he  figured  up 
Brother  Plumb's  liabilities,  and  found  them   much  larger 
than  bad  entered  into  his  dreams.     He  at  once  insisted  on 
Brother  Plumb  confessing  judgment  to  him  for  one  thous- 
and five  hundred  and  sixteen  dollars  and  eighteen  cents, 
as  of  JulyS,  1891,  and  fourteen  dollars  and  ten  cents.   There 
being  already  a  judgment  in  favor  of  Shattuck  &  Jackson, 
this  latter  straw  broke  the  camel's  back,  and  the  store  was 
taken  possession  of  and  closed  by  a  constable.     A  sale  fol- 
lowed, and,  although  the  services  ot  the  best  auctioneer 
that  could  be  found  were  procured,  a  stock  of  goods  valued 
by  Brother  Plumb  at  two  thousand  one  hundred  dollars 
was  sold  out  at  about  five  hundred  dollars.     Hats  that  he 
had   paid  twelve   dollars  a  dozen  for  were  sold  for  twenty- 
five  cents  apiece,  and  fur  caps  costing  fifteen  dollars  to 
eighteen  dollars   per  dozen,  at  thirty-seven  cents  apiece. 
In  Brother  Plumb's  own  language:     "They  were  literally 
thrown  away.     They  piled  them  up  in  heaps,  and  asked  a 
man  what  he  would  give  for  them."  So,  after  the  expenses 
of  sale  and  prior  execution  were  satisfied,  nothing  remain- 
ed for  Brother  Atkinson,  although  his  claim  for  rent,  for 
which  he  was  liable,  and  the  judgment,  amounting  to  about 
two  thousand   dollars.   Brother  Atkinson  asked   Brother 
Plumb  to  get  his   wife  to  give  him  a  deed  of   trust  on 
her  property  to  secure  him,  as    she  had  always  prom- 
ised that  he  should  not  lose  anything.     Brother  Plumb 
suggested  the  matter  to  sister  Plumb,  and  she  was  thun- 
derstruck, and  did  not  know  what  to  make  of  it.     After 
she  recovered  sufficiently,  she  said  she  would  not  give  a 
deed  of  trust  on  her  property  if  it  was  to  her  own  father. 
Brother  Atkinson  thus  brought  roundly  to  a   standstill, 
was  also  thunderstruck,  and  rushed  ofiF  to  consult  James 
Hutchinson,  Esq.,  a  learned  attorney  at  law,  since  deceas- 
ed, who,  having  listened  to  the  tale  of  woe  poured  into  his 
listening  ears,  advise  an  appeal  to  the  courts,  where  jus- 
tice is  unerringly  administered.     A  bill  was  filed,  and  the 
Plumbs  summoned,  and  brotherly  kindness  no  longer  ex- 
isted between  the  parties.     The  defendants  employed  an- 
other prominent  and  equally  learned,  attorney  at  law,  to 
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aid  them  in  frustrating*  the  unconscionable  schemes  of  At- 
kinson, to  deprive  Mrs.  Plumb  of  the  little  home  she  had 
so  long-  been  in  securing.  Thus  ensued  the  battle  of  legal 
g-iants.  Day  after  day  it  was  wag-ed  with  ceaseless  vig-or 
and  tireless  energy.  Witness  after  witness  was  placed  on 
the  witness  stand,  and  examined,  cross-examined,  re- 
examined, and  re-cross-examined, etc.,  amid  the  objections, 
and  cross-objectious,  criminations  and  re-criminations,  and 
masterly  debates  of  the  learned  counsel,  duly  interpolated 
in  the  depositions,  and  reported  by  the  patient  stenograph- 
er, until  a  large  volume,  consisting-  of  four  hundred  and 
eighty  pages,  at  a  cost  for  transcrit  of  one  hundred  and 
sixty-two  dollars,  and  printing,  three  hundred  and  sixty- 
five  dollars  and  thirty-two  cents, — about  the  size  of  Wat- 
terson's  History  of  the  Spanish  War, — is  produced  of  the 
story,  complete  in  one  volume,  of  the  Plumb  family  in  re- 
lation to  its  dealings  with  W.  F.  Atkinson,  for  the  consid- 
eration, information,  and  assistance  of  the  court  in  de- 
termining which  of  the  parties  is  the  true  aggressor 
ag-ainst  the  other,  that  equal  justice  may  be  meted  out 
without  fear,  favor,  or  affection.  Mrs.  Plumb,  in  her  dep- 
osition, is  made  to  detail  her  history,  beginning*  way  back 
in  the  'SO's,  when  she  was  an  unwedded  maiden,  in  the 
sweet  'teens,  teaching  her  first  school,  in  the  state  of  New 
York,  earning  forty  dollars  per  month  for  four  months  in 
the  year.  At  this  time  she  first  met  Plumb,  who  was  in 
the  blush  of  early  manhood,  engaged  in  business  as  clerk 
in  a  grocery  store.  They  were  mutually  attracted  towards 
each  other, — a  thing  not  of  rare  occurence.  An  attachment 
followed,  which  in  1857,  was  consummated  by  marriage. 
She  then  immediatel}'  began  to  keep  an  account  against 
him,  and  loan  him  money,  to  be  some  time  afterwards  re- 
paid to  her  in  a  home.  She  kept  this  up  all  throughout 
her  married  life,  and  throug-hout  their  various  changes  of 
location  and  fortune.  The  money  so  loaned  was  her  early 
school  money,  and  sums  she  had  received  from  her  fath- 
er and  sister,  and  earnings  on  her  farm.  Although 
her  source  of  income  was  inconsiderable,  according  to 
Plumb's  statement,  her  pocket  book,  like  ttie  widow's 
cruse  of  oil,  was  never  empty.  She  always  had  money 
ready  to  loan  him,  and   he  was  alwa3'^s  a  willing  borrower. 
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Some  time  after  marriage  they  moved  to  Indianapolis,  then 
to  Chicago,  and  just  before  the  great  fire  they  moved  to 
Wood    County,  and   resided   with    her  brother,    John  S. 
Meade.     In  1874  she  bought  a  farm  for  one  thousand  dol- 
lars, paid  the  first  payment  on  it,  and  in  about  five  years 
surrendered  it  for  the  unpaid  purchase  money.     She  con- 
tinued to  rent  it  until  they  moved  to  Parkersburg,  when 
her  husband  says  she  saved  over  one  thousand  dollars  clear 
out  of  corn,  wheat,  butter,  eggs,  chickens,  and  cattle,  which 
she  loaned  to  him  at  various  times.     She  could  have  paid 
for  the  farm,  but  concluded  to  give  it  up,  and  moved  to  Par- 
kersburg, where  she  had  succeed   in  starting  him  in  busi- 
ness.    She  exhibited  a  little  book  containing  this  account, 
with  which   she  continually  refreshed  her  memory,  and 
which  she  says  she   began  to  keep  'way  back    in    1857. 
When,  however,  she  was  cross-examined  about  this  book 
rather  severely  by  Mr.  Hutchinson,  she  became  quite  sick, 
and  her  statements   became  rather  wild  and  wandering. 
Her  counsel  insisted  that  she  was  too  ill  to  go  on  with  the  ex- 
amination, and  that  he  had  a  certificate  of  a  physician  to 
that  effect  that  he  had  not  intended  to  show,  and  of  which 
opposing  counsel  was  aware.      After  some  further  alter- 
cation between  counsel,  the  taking  of  her    evidence  was 
adjourned   until  another  day.      The  witness  was   finally 
compelled  to  admit  that  the  first  statements  about  the  book 
and  the  account  contained  therein  were  untr.ue,  caused  by 
her  failure  of  memory,  loss  of  sight,  and  ill  health.     It 
clearly  appears  that  this  account  in  this  book  was  fixed  up 
by  the  defendants  after  the  institution  of  this  suit.    A  part 
of  the  early  account  is  as  follows,  beginning  a  few  days  af- 
ter marriage. 

Olean,  N.  York,  Oct.  8,  1857. 

M.  J.  Plumb, 

/;/  accL  zuith  D.  S.  Pi-umb. 

D.    S.  Plumb,   Dk. 

1857. 

Oct,      8,  Tocash $  75  00 

**      18  "     ••     '. 22  00 

Nov.      1.  **     '*     50  00 

Dec.    12.  *'     **      5  00 

♦*      20.  *'     *'      10  00 
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Dec.  27.     Tocash  10  00 

1858. 

Jan  12.         *•     •*     19  00 

1859. 
Aug.  18 

Jan.     2. 

1863. 
Aug.     6. 

1864, 
Feb.    4. 

June  10. 

1865. 
July  13.       *•     **     100  00 

1866. 

Apr.  *     ** 


it  it 

((  <( 

t«  (( 

f  I  II 


95  00 

150  00 

125  00 

44  00 

35  00 

.1       II 


II      (I 
11      l» 


Oct.  29. 

1867. 
Mar.  9. 
June  3. 

1868. 

Jan.  6       "       **     35  00 

Apr.  8.       **      «*     25  00 


2  00 

5  00 

100  00 

28  40 

75  00 

$1,010  40 

D.  S.  Plumb,  Cr. 

1857. 
Dec.  14.     By  cash $    9  00 

1859. 
Sept.  9.       *•     **     55  00 

1863. 
Aug.  •*     **     100  00 

1864 
Sept.  5.       **     **     22  50 

1865. 
Sept.  0.        **     •*     35  00 

1867, 
Aug    16.      •*     '*     37  00 

1866. 

Dec.     10.     **     **     8500 

1868. 
June  13.       *»     **     20  00 


$  363  50 
-  Etc. 

The  sources  from  which  she  received  most  of  her  money 
are  detailed  as  follows : 

Received  for  teaching  school $120  00 

1856 120  00 

1856. 

Jan.     From  Brother  Dorm 75  00 
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1859. 

Sept      From  father 100  00 

Oct.  **         **  •    , 20  00 

1860. 
Apr.         **  **       20  00 

1861. 

June.         *'  *'       25  00 

1862. 
Sept.       •*  *•       50  00 

1863. 
July.       *•  **       ;. 500 

1864. 
Oct.        •*  **       10  00 

1865. 
Jan.        **  **       20  00 

1868. 
Dec.  19.    Sister  Maude    350  00 


$  915  00 

The  account  is  exhibited  as  carefully  and  accurately 
kept  beginningf  back  in  1857,  and  ending-  with  the  bringing 
of  this  suit,  and  being  balanced,  shows  Plumb,  after  all 
his  payments  on  the  property,  repairs,  etc.,  in  debt  to  Mrs. 
Plumb,  one  thousand  six  hundred  and  one  dollars  and 
seventy-nine  cents, — a  little  in  excess  of  plaintiff's  judg- 
ment. This  whole  account,  except  that  she  may  have 
received  the  money,  was  undoubtedly  manufactured  for 
the  purpose  of  this  suit  by  collusion  between  the  defend- 
ants, and  entirelv  discredits  their  testimonv.  There  are 
many  other  things  detailed  by  thes3  defendants  as  to  their 
money  dealings  with  one  another,  especially  the  accuracy 
with  which  everv  dollar  of  account  between  them  was 
carefully  kept  and  accounted  for,  so  different  from  the 
ordinary  relations  existing  between  husband  and  wife, 
when  the  wife  imposes  such  implicit  trust  and  confidence 
in  her  husband,  as  represented  by  them,  that  render  their 
statements  improbable,  and  deprive  them  of  any  weig-ht  in 
the  determination  of  this  cause.  Cisting  their  evidence 
aside,  the  other  facts  and  circumstances  show  that  what- 
ever interest  they,  or  either  of  them,  have  in  the  property 
in  controversy,  or  in  the  improvements  put  thereon,  came 
from  the  husband's  business.  Atkinson  was  fully  aware 
of  what  was  going  on  all  the  time,  and  connived  at  it,  but, 
as  a  brother  in  the  church,  he  had  no  idea  that  those  who 
were  in  such  close  communion  with  him  would  deceive  or 
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attempt  to  defraud  one  of  the  chosen  band  of  Gideon. 
They  mig-bt  despoil  the  gentiles,  but  not  the  elect;  and 
they  undoubtedly  humored  him  to  this  belief,  for  Sister 
Plumb  was  very  careful  to  assure  him  that  he  should  not 
suffer,  when  he  was  about  to  start  to  New  Orleans  to  see 
about  his  show  boat.  But,  while  it  was  the  hand  of  Esau, 
it  was  the  voice  of  Jacob,  and  the  mess  of  pottage  did  the 
rest.  His  confidence  was  abused  under  th^  guise  of  friend- 
ship, which  blinded  his  e3'^es,and  he  was  despoiled  by  those 
of  his  own  household;  and  with  the  earnest  plea  for  retri- 
bution he  seeks  justice  a|?fainst  his  despoilers.  What  we 
have  we  freely  give  unto  him. 

This  case  is  governed  in  all  respects  by  the  principles 
settled  by  this  Court  in  Miller  v.  Cox,  38  W.  Va.  748,  (18  S. 
E.  960);  Brooks  v.  Apf  legate,  37  W.  Va.  373,  (16  S.  E.  S8S), 
and  other  cases  to  which  reference  is  made  herein.  All 
appellant  can  subject  to  his  debt,  however,  is  the  equity  of 
redemption  in  the  property  in  controversy.  The  building 
association  has  a  prior  lien,  which,  at  the  commencement 
of  this  case,  amounted  to  one  thousand  forty  dollars  and 
seventy-six  cents,  and  the  defendants  had  at  that  time 
ceased  to  pay  anything  thereon,  so  at  the  present  time  the 
debt  must  amount  to  about  the  full  value  of  the  property. 
The  appellant's  costs,  except  expenses  of  sale,  must  yield 
in  priority  to  the  association  lien,  and  therefore  he  may 
have  had  his  troubles  for  his  pains,  and  this  litigation 
prove  abortive,  except  the  satisfaction  of  personal  triumph 
over  a  faithless  religious  brother,  who,  under  the  cloak  of 
piety,  won  his  love,  only  to  shake  his  confidence  in  all  pro- 
fessions of  friendship.  The  suit  appears  to  be  a  contest 
over  a  bag  of  wind,  and  this  Court  might  affirm  the  decree 
without,  probably,  inflicting  pecuniary  loss  or  gain  to  any 
one;  yet  as  a  court  of  equity  it  should  not  hesitate  to 
rebuke  those  who  attempt  to  impose  upon  it  by  false  state- 
ments, manufactured  accounts,  or  other  deceptive  practi- 
ces, for  the  purpose  of  deterring  future  attempts  of  like 
nature.  For  these  reasons,  the  decree  complained  of  is 
reversed,  and  the  cause  remanded  for  further  proceedings, 
according-  to  the  rules  and  principles  governing  courts  of 

equity. 

Reversed^ 
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CHARLESTON. 

fS    20^  Barrickman  v,  Marion  Oil  Co. 

Submitted  Sept.  13,  1898.— Decided  Dec.  14,  1898. 

1.  NEGLiGENCE^-A^a/i/rfl/  Cas — Degree  of  Care. 

A  person  or  corporation  engaged  in  furnishing'  natural  g-as  to 
stoves,  heaters,  pipes,  etc.,  for  purposes  of  domestic  light,  heat, 
and  fuel  in  a  dwelling  house,  is  bound  to  exercise  such  care, 
skill,  and  diligence  in  all  its  operations  as  is  called  for  by  the 
delicacy,  difficulty,  and  dangerousness  of  the  nature  of  the  busi- 
ness, that  injury  to  others  may  not  be  caused  thereby;  that  is  to 
say,  if  the  delicacy,  difficulty,  and  danger  are  extraordinarily 
great,  extraordinary  skill  and  diligence  is  required,     (p.  647). 

2.  Negligence — Natural  Gas — Pressure  of  Gas — Damages. 

If  the  defendant,  so  furnishing  such  gas,  negligently  and  care- 
lessly suffer  and  permit  a  greater  amount  of  pressure  of  said  gas 
to  be  furnished  than  is  reasonably  proper  for  said  purpose,  by 
reason  whereof  the  house  or  building  being  so  furnished  is  con- 
sumed or  injured  by  fire,  resulting  from  such  negligence,  th3 
defendant  is  liable  in  damages  for  such  loss.     (p.  647). 

3.  Negligence      Natural  Gas  —  Defective    Appliances  —  Proxifnate 

Cause  -Damages, 

If  such  defendant  suffer  and  permit  its  regulators  or  other 
appliances  to  be  and  remain  for  an  unreasonable  time  in  such 
condition  that  they  do  not  control  the  amount  and  pressure  of  gaa 
so  furnished,  so  that  more  than  a  safe  and  proper  amount  of  gas 
is  so  furnished,  the  defendant  is  guilty  of  negligence,  and  liable 
in  damages  for  injuries  proximately  caused  by  such  negligence 
(P   647). 

4.  Negligence — Natural  Gas  "Proximate  Cause. 

If  such  injury  is  the  natural  consequence  of  such  negligence, 
and  such  as  might  have  been  foreseen  and  reasonably  anticipated 
as  the  result  of  such  negligence,  then  such  negligence  must  be 
regarded  as  the  proximate  or  direct  cause  of  the  injury,  in  the 
absence  of  intervening  negligence,  (p.  648;. 
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5.  Natural  Gas— Pressure  of  Gas— Fire — Inference. 

The  mere  fact  that  a  building  so  furnished  with  g'aa  was  set  on 
fire  from  the  g'as  is  not  sufficient  to  justify  the  Inference  that  an 
increased  pressure  of  gas  caused  the  fire.     (p.  648). 

6.  Evidence — Natural  Gas— Pressure  of  Gas. 

In  the  trial  of  an  action  against  a  corporation  »o  furnishing 
natural  gas  to  a  dwelling  house,  for  damages  for  causing  the 
destruction  of  such  house  by  fire  by  negligently  permitting  too 
great  a  pressure  of  gas,  it  is  not  competent  to  prove  by  a  witness 
the  bare  fact  ox  what  pressure  the  gauge  of  another  gas  company 
usually  Indicated,    (p.  643). 

Error  to  Circuit  Court,  Monongalia  County. 

Action  by  Franklin  Barrickman  against  the  Marion  Oil 
Company.  Verdict  for  plaintiff,  and  defendant  brings 
error. 

Reversed. 

A.  B.  Fleming  and  U.  N.  Arnett,  for  plaintiff  in  error. 
Cox  &  Baker,  for  defendant  in  error. 

McWhorter,  Judge  : 

Franklin  Barrackman  brought  his  action  of  trespass  on 
the  case  in  the  circuit  court  of  Monongalia  County  against 
the  Marion  Oil  Company,  claiming  damages  for  the  destruc- 
tion of  a  dwelling  house,  owned  by  him,  by  fire,  occasioned 
by  the  negligence  of  the  defendant  in  furnishing  natural 
gas  at  said  house  for  domestic  purposes.  On  the  18th  of 
February,  18%,  defendant  appeared,  and  demurred  to  the 
declaration,  and  to  each  count,  in  which  plaintiff  joined, 
and  of  which  the  court  took  time  to  consider.  On  the  24th 
of  the  same  month  the  court  overruled  the  demurr,  and  the 
defendant  pleaded  to  the  general  issue.  Plaintiff  filed  an 
amended  declaration,  when  defendant  again  demurred  to 
plaintiff's  whole  declaration,  and  to  each  count,  which 
demurrers  were  overruled  by  the  court,  and  defendant 
entered  its  plea  of  not  guilty  to  both  the  declaration  and 
the  amended  declaration.  A  jury  was  duly  impaneled,  the 
case  tried,  and  on  the  20th  of  February,  1897,  the  jury 
rendered  a  verdict  for  plaintiff,  and  assessed  his  damages 
at  one  thousand  dollars.  Defendant  moved  the  court  to  set 
aside  the  verdict,  and  grant  it  a  new  trial;  because  the  ver- 
dict was  contrary  to  the  law  and  the  evidence;  for  permit- 
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img  improper  evidence  to  go  to  the  jury;  for  rejecting- 
proper  and  material  evidence  offered  by  defendant ; 
because  the  court  gave  several  improper  instructions  on 
behalf  of  the  plaintiff,  and  rejected  and  refused  to  give 
proper  instructions  offered  by  defendant,  and  in  not  giv- 
ing instructions  asked  for  by  defendant  in  the  form  as  pre- 
pared b}  defendant,  and  in  modifying  and  making  changes 
therein  and  additions  thereto,  and  in  giving  them  in  such 
changed  and  modified  form;  which  motion  to  set  aside  the 
verdict  and  grant  a  new  trial  was  overruled  and  denied,  and 
defendant  excepted,  and  the  court  entered  a  judgment  on 
said  verdict  against  the  defendant.  Defendant  took  nine 
several  bills  of  exceptions,  which  were  severally  signed, 
sealed  and  made  a  part  of  the  record.  The  defendant 
applied  for  and  obtained  a  writ  of  error,  assigning  as  error 
the  oven  uling  of  the  demurrers  to  the  declaration,  and  the 
amended  declaration,  and  to  each  count;  the  permitting  of 
improper  evidence  on  behalf  of  plaintiff  to  go  to  the  jury, 
as  set  out  in  bills  of  exceptions  5,  6,  7,  8  and  9;  in  giving 
plaintiff's  instructions,  and  each  of  them,  and  in  refusing 
defendant's  instructions  .'^,  4,  5,  6,  7,  8,  9,  10,  11,  12  and  13, 
and  each  of  them;  and  in  refusing  to  give  defendant's 
instruction  No.  8  in  the  form  prepared  and  requested  by 
defendant,  and  in  amending  the  same  by  making  addition 
thereto  by  the  court,  and  in  giving  same  to  the  jury  in  the 
form  as  shown  by  bill  of  exceptions  No.  4. 

It  is  claimed  that  the  demurrer  to  the  declaration  and  to 
each  count  should  have  been  sustained.  There  are  three 
counts,  two  in  the  original  and  one  in  the  amended  declara- 
tion; and  it  is  claimed  by  appellant  that  these  counts  are 
inconsistent  (especially  the  one  in  the  amended  declara- 
tion) with  those  contained  in  the  original  declaration.  In 
the  latter  (the  original)  it  is  averred  that  the  dwelling  bouse 
destroyed  was  the  property  of  the  plaintiff,  and  makes  no 
mention  of  the  fact  that  it  was  occupied,  or  in  possession 
of  a  tenant  or  agent.  In  the  amended  declaration  it  is 
averred  to  be  the  property  of  and  owned  by  plaintiff,  while 
it  is  in  the  possession  of  one  Milton  Rinehart,  as  the  lessee 
thereof,  and  from  the  plaintiff.  It  is  no  less  the  property 
of  plaintiff,  being  in  the  possession  of  plaintiff  by  his  ten- 
ant, than  if  the  possession  was  held  by  him  in  person,  and 
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the  third  count,  or  amended  declaration,  is  simply  to  show 
the  manner  of  the  possession  of  the  owner  of  the  property, 
and   is  an  eminently   proper  count.      It  is  insisted   that 
because  it  is  averred,  in  substance,  in  all  the  counts,  that 
it  was  the  duty  of  defendant  to  control  and  reg-ulate  the 
quantity  and  pressure  of  gas  in  such  manner  that  only  such 
quantity  and   pressure  as    was    necessary  for  fuel  and 
domestic  heat  for  said  dwelliujuf  house  should  be  furnished, 
the  demurrers  should  have  been  sustained  that  the  degree 
of  diligence  set  forth   in  each   count  is  greater  than  is 
required   by  law.     Appellant    says    that:     "If  it   can   be 
claimed  that  because  natural  gas  is  a  very  dangerous  sub- 
stance, etc.,  and  that,  under  certain  circumstances,  more 
than  ordinary  care  can  be  required  of  a  person  or  a  com- 
pany furnishing  it,  such  a  rule  would  not  apply  in  this  case, 
as  it  is  shown  the  appellant  only  had  what  is  known  as  a 
*high  pressure  line'  for  its  own  use,  and  that  the  appellee 
and  a  few  other  householders  in  a  small  village  were  allowed 
to  connect  therewith  for  theirownaccommodation  by  means 
of  their  own  gas  line,  called  a  'service  line,'  and  which  was 
as  much  a  *gas  line'  as  was  the  appellant's  main."     This 
may  all  be  well  said  in  the  course  of  the  trial  on  the  merits 
of  the  case,  but  not  on  demurrer.     It  nowhere  appears  in 
the  declaration  that  defendant  had  only  what  is  known  as 
a  *'high  pressure  line"  for  its  own  use,  and  a  few  house- 
holders connected  with  it  for  their  own  accommodation. 
The  theory  of  the  declaration  is  that  defendant  was  in  pos- 
session of  certain  wells  producing  natural  gas,  and  was 
engaged  in  the  business  of  furnishing  gas  through  its  pipe 
lines  to  consumers  for  fuel  and  domestic  heating  purposes 
for  consideration,  and  it  is  averred  that  it  was  so  furnish- 
ing such  gas  to  the  said  dwelling  house,  the  property  of 
said    plaintiff,    under    contract    for    valuable    considera- 
ation,    and,    being  so  engaged,   it   was  the    duty   of   de- 
fendant to  properly  control    and  regulate    the    quantity 
and    pressure    of    the    said   natural  gas  so  far  as  same 
was   necessary  for  fuel  and  domestic  heat,  which  should 
be   so  furnished    by   it  to  and   for  said   dwelling  house; 
and  then  it  is  averred  that  on  the  day,  etc.,  and  at  the 
county  of    Monongalia,   the    defendant    wrongfully,  neg- 
ligently and   unlawfully  caused,  suffered  and   permitted 
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the  said  natural  gfas  to  run,  flow  and  pass  out  of  and 
from  the  said  wells  producing  natural  g-as,  and  out  of 
and  from  the  said  lines  of  pipe,  machinery  and  apparatus 
of  which  the  defendant  was  possessed,  in  and  into  and 
throug-h  the  said  burners,  heaters,  stoves,  grates,  pipes, 
lines  of  pipe  of  plaintiff  (which  were  averred  to  be  in  good 
repair,  and  fit  for  the  purposes  for  which  they  were  used) 
in  so  great  and  large  quantities,  and  with  so  great  a  pres- 
sure, that  the  said  burners,  heaters,  etc.,  of  plaintiff  were 
then^and  there  forced  open,  broken,  thrown  apart,  and 
burst,  and  by  reason  thereof  the  said  great  and  large  quan- 
tities of  gas  did  escape  and  pass  out  of  said  pipes,  burners, 
etc.,  in  and  into  the  said  dwelling  house,  and  was  ignited, 
burned  and  exploded  by  the  fires  then  and  there  lawfully 
kept,  and  being  in  the  burners,  heaters,  etc.,  by  which 
means  the  said  house  was  burned  and  destroyed.  *'The 
object  of  the  declaration  is  to  set  forth  the  facts  which  con- 
stitute the  cause  of  action  so  that  they  may  be  understood 
by  the  party  who  is  to  answer  them  by  the  jury,  who  are 
to  ascertain  the  truth  of  the  allegations,  and  the  court  who 
is  to  pronounce  judgment."  Hogg,  PI.  and  Prac.  §  140; 
Berns  v.  Coal  Co.,  27  W.  Va.,  28S;  Snyder  v.  Electrical  Co., 
43  W.  Va.  661  (28  S.  E.  733).  The  declaration  in  the  case 
at  bar  is  sufficient,  and  the  court  did  not  err  in  overruling 
th^  demurrers. 

The  second  assignment  is  that  the  court  erred  in  per- 
mitting the  evidence  mentioned  in  appellant's  bills  of  excep- 
tion numbered  5,  6,  7,  8  and  9,  and  in  each  of  them,  to  go  to 
the  jury.  That  contained  in  bill  No.  S  relates  to  certain 
questions  asked  witness  Mrs.  Berry,  who  lived  some  three 
hundred  or  four  hundred  yards  from  the  house  that  was 
destroyed,  and  that  was  furnished  with  gas  from  the  same 
pipe  line.  Witness  was  asked  what  the  gas  pressure  was 
that  day,  at  her  home,  about  the  time  of  the  fire,  and  shortly 
before.  She  stated  that  it  was  very  high ;  that  she  burned 
it  in  the  cooking  stove  in  the  kitchen.  "How  high  was  it, 
and  what  did  you  do  at  your  house,  Mrs.  Berry?"  Answer: 
*'When  I  went  out  the  stove  was  red  hot,  and  the  wall  was 
burning  behind  the  stove."  She  was  asked  to  describe  to 
the  jury  how  the  gas  was  acting  in  the  kitchen  stove,  and 
what  it  was  doing.     Answer:    *'Why,  the  gas —    The  stove 
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was  red  hot,  and  it  was  burnt  behind  the  stove  when  I 
went  out."  She  also  said:  *'I  first  throwed  water  on  the 
fire,  I  guess."  Also  certain  testimony  of  E.  O.  Weidman, 
who  was  supplied  with  g-as  at  his  blacksmith  shop,  from 
the  same  line,  and  two  hundred  or  two  hundred  and  fifty 
3'ards  from  the  Barrickman  house  that  was  bnrned,  where 
he  was  asked:  ''How  was  the  pressure  at  your  house  that 
day  at  the  time,  or  shortly  before,  the  tire?"  Answer: 
"The  gas,  I  think  was  stronger  than  usual."  Also  the 
same  bill  sets  forth  certain  questions  asked  of  witness  Mrs. 
Kosa  Sutton,  who  lived  about  one  hundred  yards  from  the 
Barrickman  house,  and  was  furnished  gas  from  the  same 
main,  who  was  asked  to  state  what  the  condition  of  the  gas 
pressure  was  about  the  time,  or  shortly  before,  the  house 
was  burned.  Answer:  "It  was  very  high.  Was  over  the 
stove  at  work,  and  it  was  so  high  that  it  shook  the  stove 
lids,  and  I  got  out  of  the  way  of  it.  I  turned  it  off,  and 
then  went  to  the  other  fires,  and  could  not  get  it  regulated, 
and  I  turned  it  off  from  the  house.  When  I  heard  of  the 
fire,  I  turned  it  off  from  the  house."  Plaintiff *s  counsel 
also  propounded  the  four  following  q  lestions  to  the  same 
witness,  and  received  the  following  answers,  as  set  out  in 
said  bill  No.  5:  "Q.  Where  did  you  go  from  the  dwelling? 
A.  To  the  store.  Q.  How  was  ittUere?  A.  Just  the  same  as 
in  the  house.  Q.  What*  was  the  condition  of  the  gaslights 
in  the  store?  A.  Well,  so  high  they  blowed  out.  Q.  When 
you  went  to  the  stove  in  the  kitchen,  how  was  the  gas  act- 
ing? A.  I  said  that  I  was  trying  to  regulate  it  in  the  stove, 
and  went  to  the  sitting  room,  and  could  not  regulate  it 
there,  and  came  back  to  the  stove,  and  turned  it  off  from 
the  grate."  Also  witness  Charles  Hall,  minister  of  the 
Methodist  Protestant  Church,  who  lived  about  one  hun- 
dred yards  from  the  house  that  burned, — two  houses 
between  them.  Witness'  house  was  supplied  with  natural 
gas  from  the  same  main  which  furnished  the  Barrickman 
house,  and  he  was  asked:  "What  was  the  condition  of  the 
gas,  and  where  were  you?"  Answer:  "I  was  sick  that 
morning,  lying  on  a  cot  in  the  room  where  one  of  my  fires 
was.  I  kept  two  fires,  one  in  the  stove  and  sitting  room. 
My  brother  was  with  me.  He  was  reading  by  the  fire. 
Noticed  the  fire  come  on.     I  thought  he  didn't  notice  it,  as 
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he  was  reading-,  and  I  spoke  to  him,  and  directed  the  fire 
to  be  turned  lower.  The  pressure  seemed  to  be  hig-her 
than  usual."  Also,  in  the  same  bill,  witness  Jacob  Bar- 
rickman, who  lived  one  hundred  and  twenty-five  or  one 
hundred  and  fifty  yards  from  the  house  that  burned,  and 
was  supplied  with  gas  from  the  same  main  line,  and  got 
home  about  half  past  11  o'clock,  day  of  fire,  was  asked: 
**Now,  Mr.  Barrickman,  when  you  came  home,  what  -w-as 
the  pressure  in  your  house?  A.  Well,  I  gfuess  when  I  came 
home,  it  seemed  to  be  higher  than  usual.  Q.  I  will  get  you 
to  state  to  the  jury  what  the  pressure  and  condition  of  the 
gas  was  about  the  time  the  fire  broke  out  in  the  Barrickman 
house,and  shortly  before.  A.  Well,  Iguess  about  eleven,  or 
between  eleven  and  twelve  o'clock,  it  came  on  very  strong, 
high  pressure,  stronger  than  it  usually  came  on  in  the  store 
building  there."  This  testimony  so  excepted  to  refers  to 
the  condition  of  the  gas  as  to  the  force  and  pressure  at  the 
time  of  the  fire;  no  regulator  on  the  main  pipe  intervening 
between  the  house  burned  and  houses  occupied  or  referred 
to  by  the  witnesses.  Appellant  cites  the  case  of  Emerson 
V.  Gaslight  Co.^  3  Allen,  410,  to  sustain  its  position.  That 
case  is  not  applicable.  It  was  for  damages  sustained  by 
sickness  introduced  and  suffered  in  a  certain  building  by 
inhaling  the  gas  that  escaped  into  the  house,  but  evidence 
that  the  inmates  of  another  house  were  made  sick  in  con- 
sequence of  inhaling  the  gas  that  escaped  into  their  house 
from  the  same  defect  in  defendant's  pipes  was  held  inad- 
missible. '*The  evidence  should  be  limited  to  the  effect 
of  the  gas  upon  those  who  hold  in  common,  and,  under 
similar  circumstances,  inhaled  it."  Htintv,  Gaslight  Co.^ 
8  Allen,  169.  The  condition  and  pressure  of  the  gas  in  the 
neighboring  bouses  at  the  time  of  the  fire,  there  being  no 
intervening  regulator  or  hindrance  to  the  force  of  the  gas 
between  the  burned  house  and  the  other  houses  mentioned, 
would  clearly  indicate  what  it  waji  at  the  house  of  plaintiff, 
and  I  see  no  valid  objection  to  the  answering  of  the  ques- 
tions. 

Bill  of  exceptions  No.  6  relates  to  the  testimony  of 
plaintiff,  which  refers  to  what  took  place  between  plaintiff 
and  Charles  J.  Meeks,  an  employee  of  defendant,  who  had 
been  asked  by  plaintiff  to  go  to  the  house,  and  see  if  the 


W.Va.]  Barrickman  v.  Marion  Oil  Co.  641 

fixtures  were  safe ;  complaint  having*  been  made  about  a 
leak  of  gcas.  Witness  was  asked  and  answered  questions 
as  follows:  '*Q.  What  wai.  done  in  reference  to  the  leak? 
A.  He  called  my  attention  to  the  leak,  and  says,  *It  is  not 
safe,' — the  way  Charlie  spoke  to  me;  and,  says  I,  'Charlie, 
if  it  is  not  safe,  I  want  you  to  take  the  gas  out  of  the  house 
until  you  know  it  is  safe.'  I  told  him  to  shut  the  gas  out 
of  our  bouse  until  he  knowed  it  was  safe.  Q.  State  whether 
or  not  it  was  repaired  after  that.  A.  It  was  repaired  after 
that.  Q.  State  whether  or  not  Meeks  approved  of  it  after 
it  was  repaired.  A.  He  did."  Appellant  insists  that  it 
owed  no  duty  to  appellee  in  reference  to  service  line  and 
gas  fitting's  in  the  house  and  about  the  store,  and  that  any- 
thingf  that  Meeks  did  towards  repairing-  them  was  done  for 
and  as  the  employe  of  appellee,  or  for  his  accommodation, 
and  neither  his  acts  nor  declarations  would  bind  appellant. 
Meeks  testified  that  he  was  not  the  ag^ent  of  defendant; 
that  he  was  an  employe,  a  laborer.  It  is  true,  he  did  so 
much  of  skilled  work  for  defendant  as  to  connect  the 
service  pipes  with  the  main  line,  which  was  his  only  duty 
connected  therewith;  but,  as  alleg-ed  in  the  declaration, 
plaintiff  was  the  owner  of  and  put  in  the  pipes  burners, 
etc.,  in  his  house,  by  himself,  or  his  tenant,  and  it  was  his 
duty  to  keep  the  same  in  good  order  and  repair.  Meeks 
was  only  the  agent  of  defendant  in  the  line  of  his  duties  in 
its  employ,  and  could  not  be  called  to  the  service  of  another 
without  the  consent  of  defendant,  and  it  was  improper  to 
admit  as  testimony  before  the  jury  what  Meeks  told  plaint- 
iff in  relation  to  the  condition  and  repairs  of  the  fixtures  of 
plaintiff  in  his  house  and  on  his  premises. 

Bill  of  exceptions  No.  7  relates  to  the  evidence  of  E.  O. 
Weedman,  who  was  asked  what  the  g'auge  at  the  regulator 
showed  the  pressure  to  be  at  the  time  of  the  fire,  the  house 
still  burning,  but  nearly  burned  down,  answered,  **The 
hand  was  on  the  other  side  of  the  pin,"  and  witness  was 
asked  "whether  that  gauge  registered  more  than  180 
pounds,  or  whether  that  was  all  it  could  register."  He 
answered,  *' There  was  only  180  pounds  marked  on  it." 
Witness  had  stated  that  once  in  a  while  for  probably  six 
months  back  he  had  gone  to  the  register,  and  generally 
looked  at  what  it  stood  at,  and  the  best  that  he  could 
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remember,  outside  of  the  one  time  that  he  had  mentioned, 
he  had  seen  it  as  low  as  fifteen  pounds  and  as  high  as  forty 
or  fifty  ;  and  was  asked  and  answered  the  following"  ques- 
tions :  **  Q.  From  that  time  on  up  to  the  fire,  when  you 
examined  the  gauge,  about  what  would  the  pressure  stand 
at?  A.  Well,  I  have  saw  it  as  low,  I  guess.  Q.  Usually 
about  what,  ordinarily?  You  have  seen  it  as  low  as  that, 
and  as  high  as  that.  About  what  was  it  usually  ?  A.  I 
suppose  midway  between,  I  reckon."  To  which  exceptions 
were  taken.  Also  the  following  questions  and  answers 
propounded  to  and  given  by  witness  Reuben  Laytan  (in- 
cluded in  same  bill  of  exceptions):  *'Q.  Whether  or  not 
you  examined  it  on  that  day,  and  what  it  registered?  A. 
I  went  over  and  looked  at  it,  after  the  fire  was  all  over. 
Q.  How  shortly  afterwards?  A.  It  might  have  been  two 
hours,  y.  Mr.  Laytan,  was  part  of  the  house  still  burn- 
ing ?  A.  Yes,  sir  ;  there  was  fire  there  yet  when  I  went 
there.  Q.  Mr.  Laytan,  how  did  that  gauge  register?  A. 
Eighty  pounds,  when  I  went  there.''  This  examination  of 
witnesses  was  on  the  matter  of  the  flow  of  the  gas,  and 
referred  to  the  register  of  defendant  at  its  regulator;  and, 
while  it  was  a  little  after  the  fire, — an  hour  or  two, — it  was 
corroboration  of  witnesses  who  had  testified  to  the  fact  of 
an  extraordinary  flow  of  gas  at  and  immediataly  before  the 
time  of  the  fire;  and  I  think  the  testimony  was  competent, 
as  well  as  that  tending  to  show  what  the  flow  had  been 
for  some  time  before. 

Bill  of  exceptions  No.  8  relates  to  testimony  of  witnesses 
J.  M.  Gregg  and  Samuel  McGara.  Gregg,  an  employe  of 
the  Union  Improvement  Company,  engaged  in  furnishing 
natural  gas  for  fuel,  light,  and  heating  in  the  vicinity  of 
Morgantown,  had  been  employed  in  the  oflSce  about  four 
years,  and  was  asked,  "I  will  get  you  to  state  to  the  jury^ 
what  that  pressure  is  customarily,"  and,  by  the  court, 
**  What  pressure  is  usually  contained  in  gas  lines  that 
furnish  gas  for  domestic  use?"  Answer:  **I  can  only 
speak  from  the  gauge  in  one  office.  All  the  examinations 
there  I  made  of  that  gauge  show  from  a  half  to  a  pound  ; 
sometimes  a  little  lower  than  a  half  a  pound,  in  cold 
weather."  Witness  McGara  was  asked  and  answered  the 
following  questions,  to  which  exceptions  were  taken,  as 
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shown  in  said  bill  No.  8:  "Q.  I  will  g-et  you  to  state  to  the 
jury  what  pressure  is  used  by  you,  or  is  necessary  to 
operate  an  oil  well, — what  pressure  without  fire  and  with- 
out steam.  A.  Well,  30  pounds  pressure  is  enoug-h  to 
pump  a  well.  Q.  Mr.  McGara,  from  your  experience  in 
the  g-as  business,  I  will  g"et  you  to  state  whether  or  not,  in 
your  judg-ment,  30,  or  40,  or  SO,  or  60,  or  80,  or  180  pounds 
of  gas  on  the  service  line  to  dwelling-  house — say  }i  to  ^ 
inch  pipes — is  dangerous.  A.  I  would  not  let  that  go  into 
a  house."  These  two  witnesses  were  examined  as  ex- 
perts. 'Gregg  had  been  employed  as  bookkeeper  in  a  gas 
office,  and,  as  stated  by  himself,  could  only  speak  from  the 
gauge  in  his  office.  Said  he  was  not  an  expert;  did  not 
claim  to  know  what  pressure  would  be  dangerous.  It  is 
not  competent  to  prove,  in  this  case,  the  bare  fact  of  what 
the  gauge  of  some  other  gas  company  might  show,  unless 
accompanied  by  scientific  explanations  or  expert  testimony 
showing  its  relevancy  ;  hence  the  evidence  of  Gregg  should 
not  have  been  admitted.  Witness  Samuel  McGara  had 
large  experience,  and  could  be  considered  an  expert  in  the 
use  of  gas,  as  well  as  the  handling  and  controlling  of  it,  and 
his  testimony,  excepted  to,  taken  in  connection  with  the 
rest  of  his  testimony,  is  not  exceptionable,  and  it  was 
properly  admitted. 

The  ninth  bill  of  exceptions  relates  to  the  introduction 
by  plaintiff  of  a  receipted  gas  bill  made  by  defendant 
against  E.  O.  Weedman,  dated  January  1,  18%,  for  **the 
use  of  gas  as  per  contract  to  February  1st,  1896,  $3."  This, 
I  presume,  was  introduced  to  prove  the  fact  that  defendant 
was  furnishing  gas  for  consideration.  This  bill  was  made 
quite  nine  months  after  the  injury  complained  of,  and  I 
fail  to  see  the  relevancy  of  it,  even  if  it  were  a  transaction 
between  defendant  and  plaintiff,  instead  of  a  stranger.  Its 
admission  was  an  error;  yet,  I  think,  harmless. 

At  the  request  of  appellee,  the  court  gave  to  the  jury 
the  following  instructions,  numbered  1,  2,  3,  4,  6,  7.  8, 
10,  11,  12,  13,  and  1^:  '*(1)  The  jury  is  instructed  that  a 
corporation  or  person  furnishing  natural  gas  to  the  stoves, 
heaters,  burners,  pipes,  lines  of  pipe,  machinery,  or  ap- 
paratus of  another,  to  be  used  for  the  purpose  of  domestic 
heat  and  fuel  in  a  dwelling  house,  is  bound  to  exercise  such 
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care,  skill,  and  dilig^ence  in  all  its  operations  as  is  called 
for  by  the  delicacy,  difficulty,  and  dang-erousness  of   the 
nature  of  its  business,  in  order  that  injury  may  not  be 
occasioned  to  others;  that  is  to  say,  if  the  dang-er,  delicacy, 
and  difficulty  is  extraordinarily  gfreat,  extraordinary  skill 
and  dilig-ence  is  required.     (2)  The  jury  is  instructed  that 
it  was  the  duty  of  the  defendant,  as  it  is  of  all  incorporated 
companies  which  are  invested  for  their  own  profit  and  ad- 
vantage with  the  g'r  eat  and  important  privilege  of  supply- 
ing a  community  with  natural  gas  for  private  habitation, 
to  be  used  as  fuel  and  domestic  heating,  to  exercise    such 
care,  diligence,  and  skill  in  thei conduct  of  its  business  as 
is  proportioned  to  the  danger  or  risk  to  the  property  of 
others.     (3)  The  j  ury  is  instructed  that   if  they  believe 
from  the  evidence  that  at  the  time  of  the  alleged  injury 
and  burning  of  the   plaintiff's  dwelling,   mentioned  in  the 
declaration,  the  defendant,  for  a  valuable  consideration, 
was  furnishing  natural  gas  to  the  stoves,  grates,  burners, 
heaters,  pipes,  lines  of  pipe,  machinery,  or  apparatus  used 
for  the  purpose  of  fuel  and  domestic  heat  in  and  about 
said  dwelling,  and  that  the  defendant  negligently  and  care- 
lessly suflFered  and  permitted  a  greater  amount  of  pres- 
sure of  said  gas  to  be  furnished   than   is  proper  for  said 
purpose,  and  that  by  reason  thereof  the  plaintiff's  said 
dwelling  house  was  consumed  by  fire,  then  the  jury  must 
find  for  the  plaintiff,  and  assess  his   damages  occasioned 
by  such  burning. .  {A)  The  jury  is  instructed  that  if  they 
believe  from  the  evidence  that  natural  gas  is  a  very  dan- 
geroue,  volatile,  and  explosive  substance,  then  the  person 
or  corporation  who  furnishes  it  for  valuable  consideration 
to  the  stoves,  heaters,  burners,  pipes, lines  of  pipe,  machi- 
nery, or  apparatus  of  another,  for  the  purpose  of  fuel  for 
domestic  heat,  must   use  such   care,  skill,  attention,  and 
diligence  in  order  that  no  greater  amount  of   pressure 
thereof  shall  be  so  furnished  than  is  proper  to  be  furnished, 
and  in  order  to  prevent  injury  to  the  person  or  property 
of  others,  as  is  proportioned  to  the  danger  of  such   sub- 
stances."    '*(6)  If  the  jury  believe  from  the  evidence  that 
natural  gas  is  an  extremely  dangerous  substance,   and 
that  the  defendant,  at  the  time  of  the  burning  alleged  in 
the  declaration,  was  furnishing,  for  a  valuable  considera- 
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tion,  such  gas  to  the  heaters,  burners, stoves,  grates,  pipes, 
lines  of  pipe,  machinery,  oi  apparatus  of  the  plaintiff,  for 
the  purpose  of  using  such  gas  as  fuel  for  domestic  heat  in 
and  about  the  di^elling  house  mentioned  in  the  declaration 
at  the  time  of  such  burning,  then  it  was  the  duty  of  the  de- 
fendant under  the  law  to  use  such  care,  diligence,  and  skill, 
both  in  providing  proper  machiney,  regulators,  and  appar- 
atus, work,  labor,  and  attention,  in  order  to  control  such 
gas,  and  the  amount  of  pressure  furnished  to  such  dwell- 
ing house,  as  is  in  due  proportion  to  the  nature  of  the  sub- 
stance used.  (7)  If  the  jury  believe  from  the  evidence 
that  the  defendant,  at  the  time  of  the  alleged  burning  of 
the  dwelling  house  of  the  paintiff,  mentioned  in  the  declara- 
tion, was,  for  a  valuable  consideration,  furnishing  natural 
gfas  to  said  dwelling  house  or  to  the  machinery  and  appar- 
atus used  in  and  about  said  dwelling  house,  for  the  pur- 
pose of  burning  natural  gas  for  domestic  heat  and  fuel,  as 
mentioned  in  the  declaration,  and  that  the  said  defendant 
at  the  time  of  such  burning  negligently  failed  to  provide 
all  such  appliances,  regulators,  and  machinery  as  were  rea- 
sonably necessary  to  control  the  amount  and  pressure  of 
the  gas  so  furnished,  then  such  failure  is  negligence  on 
the  part  of  the  defendant,  and  it  is  liable  for  such  dam- 
age to  the  property  of  another  as  was  the  direct  result  of 
such  negligence.  (8)  The  jury  is  instructed  that  if  it  be- 
lieves from  the  evidence  that  at  the  time  of  the  burning  of 
the  dwelling  house  of  the  plaintiff,  alleged  in  the  declara- 
tion, the  defendant,  for  a  valuable  consideration,  was  furn- 
ishing to  and  for  the  machinery  and  apparatus  in  and 
about  said  dwelling  house,  for  the  purpose  of  domestic 
heat  and  fuel,  a  substance  known  as  'natural  gas,'  and  that 
at  the  time  of  such  burning  the  defendant  permitted  and 
suffered  its  regulator  or  regulators  to  be  in  such  condition 
that  it  or  they  did  not  control  the  amount  and  pressure  of 
the  gas  so  furnished,  and  that  it  had  permitted  and  suffered 
its  regulators  to  remain  in  such  condition  for  at  least  three 
or  four  months  prior  to  the  time  of  said  burning,  and  that 
more  than  a  safe  and  proper  amount  of  gas  was  so  fur- 
nished, then  the  defendant  is  guilty  of  negligence,  and  it  is 
liable  to  the  plaintiff  for  any  damages  occasioned  to  him 
directly  caused  by  such  negligence."     "(1^^)  '^  he  jury  is 
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care,  skill,  and  dilig^ence  in  all  its  operations  as  is  called 
for  by  the  delicacy,  difficulty,   and  dang^erousness  of  the 
nature  of  its  business,  in  order  that  injury  may  not  be 
occasioned  to  others;  that  is  to  say,  if  the  dang-er,  delicacy, 
and  difficulty  is  extraordinarily  g-reat,  extraordinary  skill 
and  dilig-ence  is  required.     (2)  The  jury  is  instructed  that 
it  was  the  duty  of  the  defendant,  as  it  is  of  all  incorporated 
companies  which  are  invested  for  their  own  profit  and  ad- 
vantage with  the  g^reat  and  important  privilege  of  supply- 
ing a  community  with  natural  gas  for  private  habitation, 
to  be  used  as  fuel  and  domestic  heating*,  to  exercise  such 
care,  diligence,  and  skill  in  theiconduct  of  its  business  as 
is  proportioned  to  the  danger  or  risk  to  the  property  of 
others.     (3)  The  j  ury  is  instructed  that  if  they  believe 
from  the  evidence  that  at  the  time  of  the  alleg*ed  injury 
and  burning  of  the  plaintiff's  dwelling,  mentioned  in  the 
declaration,  the  defendant,  for  a   valuable  consideration, 
was  furnishing  natural  gas  to  the  stoves,  grates,  burners, 
heaters,  pipes,  lines  of  pipe,  machinery,  or  apparatus  used 
for  the  purpose  of  fuel  and  domestic  heat  in  and  about 
said  dwelling,  and  that  the  defendant  negligently  and  care- 
lessly suffered  and  permitted  a  greater   amount  of  pres- 
sure of  said  gas  to  be  furnished   than  is  proper  for  said 
purpose,  and  that  by  reason  thereof  the  plaintiff's  said 
dwelling  house  was  consumed  by  fire,  then  the  jury  must 
find  for  the  plaintiff,  and  assess  his  damages  occasioned 
by  such  burning. .  (4)  The  jury  is  instructed  that  if  they 
believe  from  the  evidence  that  natural  g'as  is  a  very  dan- 
geroue,  volatile,  and  explosive  substance,  then  the  person 
or  corporation  who  furnishes  it  for  valuable  consideration 
to  the  stoves,  heaters,  burners,  pipes,  lines  of  pipe,  machi- 
nery, or  apparatus  of  another,  for  the  purpose  of  fuel  for 
domestic  heat,  must  use  such   care,  skill,  attention,  and 
diligence  in  order  that  no  greater  amount  of  pressure 
thereof  shall  be  so  furnished  than  is  proper  to  be  furnished, 
and  in  order  to  prevent  injury  to  the   person  or  property 
of  others,  as  is  proportioned  to  the   danger  of  such   sub- 
stances."    '*(6)  If  the  jury  believe  from  the  evidence  that 
natural  gas  is  an  extremely   dangerous  substance,   and 
that  the  defendant,  at  the  time  of  the  burning  alleged  in 
the  declaration,  was  furnishing,  for  a  valuable  considera- 
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tion,  such  gas  to  the  heaters,  burners,  stoves,  g'rates,  pipes, 
lines  of  pipe,  machinery,  oi  apparatus  of  the  plaintiff,  for 
the  purpose  of  using-  such  g'as  as  fuel  for  domestic  heat  in 
and  about  the  d^^elling-  house  mentioned  in  the  declaration 
at  the  time  of  such  burning,  then  it  was  the  duty  of  the  de- 
fendant under  the  law  to  use  such  care,  diligence,  and  skill, 
both  in  providing"  proper  machiney,  reg-ulators,  and  appar- 
atus, work,  labor,  and  attention,  in  order  to  control  such 
gas,  and  the  amount  of  pressure  furnished  to  such  dwell- 
ing- house,  as  is  in  due  proportion  to  the  nature  of  the  sub- 
stance used.  (7)  If  the  jury  believe  from  the  evidence 
that  the  defendant,  at  the  time  of  the  alleged  burning  of 
the  dwelling  house  of  the  paintiff,  mentioned  in  the  declara- 
tion, was,  for  a  valuable  consideration,  furnishing  natural 
gas  to  said  dwelling  house  or  to  the  machinery  and  appar- 
atus used  in  and  about  said  dwelling  house,  for  the  pur- 
pose of  burning  natural  gas  for  domestic  heat  and  fuel,  as 
mentioned  in  the  declaration,  and  that  the  said  defendant 
at  the  time  of  such  burning  negligently  failed  to  provide 
all  such  appliances,  regulators,  and  machinery  as  were  rea- 
sonably necessary  to  control  the  amount  and  pressure  of 
the  gas  so  furnished,  then  such  failure  is  negligence  on 
the  part  of  the  defendant,  and  it  is  liable  for  such  dam- 
age to  the  property  of  another  as  was  the  direct  result  of 
such  negligence.  (8)  The  jury  is  instructed  that  if  it  be- 
lieves from  the  evidence  that  at  the  time  of  the  burning  of 
the  dwelling  house  of  the  plaintiflF,  alleged  in  the  declara- 
tion, the  defendant,  for  a  valuable  consideration,  was  furn- 
ishing to  and  for  the  machinery  and  apparatus  in  and 
about  said  dwelling  house,  for  the  purpose  of  domestic 
heat  and  fuel,  a  substance  known  as  'natural  gas,'  and  that 
at  the  time  of  such  burning  the  defendant  permitted  and 
suflFered  its  regulator  or  regulators  to  be  in  such  condition 
that  it  or  they  did  not  control  the  amount  and  pressure  of 
the  gas  so  furnished,  and  that  it  had  permitted  and  suffered 
its  regulators  to  remain  in  such  condition  for  at  least  three 
or  four  months  prior  to  the  time  of  said  burning,  and  that 
more  than  a  safe  and  proper  amount  of  gas  was  so  fur- 
nished, then  the  defendant  is  guilty  of  negligence,  and  it  is 
liable  to  the  plaintiff  for  any  damages  occasioned  to  him 
directly  caused  by  such  negligence."     *'(10)  '^l^hejury  is 
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instructed  that  if  they  believe  from  the  evidence  that  the 
defendant  was  guilty  of  the  negcligence  or  carelessness 
charged  in  the  declaration,  and  that  the  injury  complained 
of  was  the  natural  consequence  of  such  negligence  or  care- 
lessness, and  such  as  might  have  been  foreseen  and  rea- 
sonably anticipated  as  the  result  of  such  negligence  or 
carelessness,  then  such  carelessness  or  negligence  should 
be  regarded  by  the  jury,  as  the  proximate  or  direct  cause 
of  the  injury.     (11)  The  jury  is  instruced  that  the  burden 
of  proving  contributory  negligence  rests  with  the  defend- 
ant,- but  the  jury  may  look  to  all  the  evidence  offered  by 
both  parties  to  determine  the  question  of  contributory 
tiegligence.     ( 12)  The  jury  is  instructed  that  remote  neg-li- 
gence  on  the  part  of  the  plaintiff  or.  those  occupying  the 
house  in  the  declaration  mentioned  at  the  time  of  the 
alleged  burning  will  not  prevent  the  plaintiff  from  recover- 
ing for  an  injury  for  the  destruction  of  his  property  imme- 
diately caused  by  the  negligence  of  the  defendant.     (13) 
The  jury  is  instructed  that  the  negligence  on   the  part  of 
the  plaintiff ,  in  order  to  defeat  of  itself  his  recovery,  must  be 
a  proximate  cause  of  the  injury.  (14)  The  jury  is  intructed 
that  the  negligence  of  the  plaintiff,  Barrickman,  or  his  ten- 
ant, Rinehart,  in  this  case,  which  preclude  a  recovery,  is 
where,  in  the  presence  of  a  seen  dan^'-er,  he  omitts  to  do 
what  prudence  requires  to  be  done  under  the  circumstances 
for  the  protection  of  his  property,  or  does  some  act  incon- 
sistent with  its  preservation.     Where  the  danger  is  not 
seen,  but  merely  anticipated,  or  dependent  upon   future 
events,  such  as  the  future  continuance  of  the  defendant's 
negligence,  plaintiff  is  not  bound  to  guard  against  it   by 
rel  raining  from  his  usual  course,  being  otherwise  a  pru- 
dent one,  in  the  management  of  his  property  and  business.'* 
To  which  appellant  excepted  by  bill  of  exceptions  No.  2. 
The  argument  against  the  giving  of  most  of  these  instruc- 
tions is  the  same  as  that  used  on  the  demurrer.     Appellant 
insists  that  under  the  avei  ments  of  the  declaration,  as  well 
as  the  instructions,  too  high  a  degree  of  care  and  diligence 
is  required  of  appellant  in  the  handling  of  the  gas;  that 
there  is  a  proper  rule  for  each  case  as  it  arises;  and  it  is  in- 
sisted that  in  this  case  it  is  that  of  ordinary  care  and  dili- 
gence. 
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In  Bertis  v.  Coal  Co.,  27  W.  Va.  285  (Syl.  point  7)  it  is 
held  that :  '*  *  Negligence'  and  'ordinary  care'  are  correla- 
tive terms.  What  constitutes  ordinary  care  depends  on 
the  circumstances  of  each  particular  case.  It  is  such  care 
as  a  person  of  ordinary  prudence  would  exercise  under  the 
circumstances."  What  are  the  circumstances  of  this  par- 
ticular case?  Appellant  was  engaged  in  the  business  of 
transporting  and  furnishing  to  consumers  an  article  of 
trade  and  traffic  of  the  most  delicate,  explosive,  and  inflam- 
mable nature,  and  very  dangerous,  and  the  care  and  dili- 
gence of  appellant  must  be  commensurate  with  the  danger 
incident  to  the  handling  of  the  commodity.  Appellant  cites 
Bartlett  v.  Gaslight  Co.,  122  Mass.  209,  to  show  that  appel- 
lee's instructions  12,  13,  and  14  especially  were  bad,  where 
it  was  said:  ''The  jury,  in  the  main  part  of  the  charge, 
had  been  told  that  the  burden  of  proof  was  on  the  plaintiff 
to  show  affirmatively  *  that  the  injury  was  occasioned  by 
the  negligence  of  the  servants  of  the  defendant  company, 
and  that  in  no  material  degree  did  the  negligence  of  the 
tenant  of  the  plaintiff  contribute  to  that  injury.  *  *  * 
The  question  is,  was  either  of  these  parties  negligent  or 
not?  If  either,  which?  *  *  *  The  plaintiff  must 
satisfy  you  upon  the  whole  evidence,  by  a  fair  preponder- 
ance of  evidence,  that  he  was  in  the  exercise  of  such  care 
as  a  prudent  man  might  reasonably  be  expected  to  exercise 
under  the  circumstances,  and  that  the  explosion  was 
caused  ^y  the  negligence  of  the  defendant.'  The  company 
is  liable  in  damages  *if.  the  plaintiff's  tenant  was  in  the 
exercise  of  due  care.'  "  Instruction  12  was  not  proper  to 
be  given,  because  it  was  not  applicable.  In  the  very  nature 
of  the  case  at  bar,  as  disclosed  by  the  record,  plaintiff's 
negligence,  if  guilty  of  any,  was  not  remote,  but  proximate; 
and  the  instruction  was  misleading.  No.  13  is  the  law  in 
that  case,  as  laid  down  by  this  Court  in  Snyder  v.  Railroad 
Co.y  11  W.  Va.  14  (Syl.  point  7),  discussed  by  the  Court  on 
page  37.  The  nature  of  that  case  differs  very  materially 
in  many  respects  from  the  case  at  bar,  and  I  can  scarcely 
see  how  it  can  be  made  to  apply  here,  unless  there  should 
be  added  to  it,  **  unless  the  danger  was  such  as  no  prudent 
man  ought  to  risk."  With  these  qualifying  words  it  might 
have  been  given.     Appellee's  instructions  Nos.  3,  7,  and  8 
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should  not  have  beengfiven,  because  '*they  present  a  cer- 
tain hypothesis  [the  negligence  of  defendant],  and  make 
the  case  turn  wholly  on  it,  disregarding  another  hypothesis 
[contributory  negligence]  fairly  arising  on  the  evidence." 
Industrial  Co.  v.  Schidtz,  43  W.  Va.  470  (27  S.  E.  255,  Syl. 
point  9);  McKclvey  v.  Railway  Co.,  35  W.  Va.  500  (14  S.  E. 
261,  Syl.  point  3).  Instruction  No.  10  is  subject  to  very 
much  the  same  criticism,  and  should  not  have  been  given 
without  adding  to  it,  **in  the  absence  of  intervening  negli- 
gence," or  something  to  the  same  effect.  The  other 
instructions  of  appellee  were  properly  given. 

Appellant  asked  the  instructions  Nos.  L  to  13,  inclusive, 
which  (leaving  out  No.  8)  are  referred  to  in  bill  of  excep- 
tions No.  3,  and  are  as  follows:  '*(!)  The  plaintiff,in  order  to 
recover  in  this  suit,  must  satisfy  the  jury  by  a  preponder- 
ance of  testimony  that  the  defendant  was  guilty  of  negli- 
gence, and  that  such  negligence  caused  the  injury.  (2)  The 
mere  fact  that  the  house  of  the  plaintiff  was  set  on  fire  is 
not  sufficient  to  justify  the  inference  that  an  increased 
pressure  of  gas  caused  the  fire.  (3)  If  the  jury  believe 
from  the  evidence  that  the  plaintiff  and  his  tenant,  Milton 
Kinehart,  or  either  of  them,  had  knowledge  some  time  prior 
to  the  burning  of  the  plaintiff's  house  that  the  pressure  of 
gas  in  the  defendant's  lines  was  uneven  and  variable, — 
greater  at  some  times  than  at  others, — and  if,  by  reason  of 
such  uneven  and  variable  pressure,  it  was  dangerous  to  use 
the  gas  from  said  line  for  lighting  and  heating  the  dwell- 
ing house  owned  by  the  plaintiff  and  occupied  by  Milton 
Rinehart,  then  the  plaintiff  was  guilty  of  negligence  in 
permitting  the  same  to  be  used  therein;  and  if  the  jury 
believe  that  the  fire  which  destroyed  said  house  was 
caused  by  an  uneven  and  variable  pressure  of  gas,  he  can- 
not recover  damages  against  the  defendant  for  the  injuries 
sustained.  (4)  If  the  jury  believe  from  the  evidence  that 
the  plaintiff  and  his  tenant,  Milton  Rinehart,  or  either  of 
them,  had  knowledge,  prior  to  the  burning  of  said  house, 
that  the  pressure  of  gas  in  defendant's  lines  was  variable 
and  uneven,  and  that  the  tenint  left  the  gas  burning  in 
said  house  during  his  absence  and  the  absence  of  his 
family  therefrom,  on  the  day  and  at  the  time  of  the  so 
leaving  of  the  gas  burning  during  his  and  his  family's 
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absence  from  the  house,  this  was  neg"lig"ence  on  the  part  of 
the  tenant,  which  negligence  of  the  tenant  is  to  be  imputed 
to  the  plaintiff,  and  the  plaintiff  cannot  recover  in  this 
action.  (5)  If  the  jury  believe  from  the  evidence  that  at 
the  time  of  the  fire  which  destroyed  plaintiff's  house  there 
was  an  unusual  pressure  of  gas,  as  described  in  the  decla- 
ration, and  that  said  gas,  with  unusual  force,  came  into  the 
pipe  and  appliances  and  to  the  burners,  valves,  and  fittings 
on  the  plaintiff 'a  premises,  and  thus  increased  the  quantity 
of  gas  where  the  same  was  to  be  consumed,  yet  the  plaint- 
iff cannot  recover  if  the  jury  further  believe  from  the 
evidence  that  the  pipe,  valves,  fittings,  and  appliances 
placed  on  the  plaintiff's  premises  for  the  purpose  of  con- 
ducting said  gas  from  the  defendant's  line  to  said  house 
were  not  in  good  order  and  repair,  and  were  at  the  time  of 
the  fire  unsafe  for  the  use  and  consumption  of  said  gas, 
and  that  by  reason  thereof  the  said  gas  escaped,  or  the 
quantity  thereof  being  burned  was  increased,  and  caused 
the  destruction  of  said  house.  (6)  If  the  jury  believe  from 
the  evidence  that  the  plaintiff's  tenant,  Milton  Rinehart, 
was  guilty  of  negligence  in  the  placing  or  maintaining  on 
said  leased  premises  the  pipe,  valves,  fittings,  and  applian- 
ces which  made  the  connection  to  conduct  said  gas  from 
defendant's  main  into  the  house  on  said  leased  premises  in 
an  unsafe  condition,  and  in  not  keeping  and  maintaining 
said  pipe,  valves,  fittings,  and  appliances  in  good  order  and 
repair,  and  in  proper  and  safe  condition  for  the  use  and 
consumption  of  the  gas,  and  that  by  reason  of  which  unsafe 
condition  of  said  pipe,  valves,  fittings,  and  appliances  said 
house  was  set  on  fire,  and  destroyed,  bv  means  of  an  explo- 
sion of  said  gas,  or  by  means  of  an  increased  heat  or  the 
escape  of  gas,  occasioned,  in  whole  or  in  part,  by  such 
unsafe  and  defective  pipe,  valves,  fittings,  and  appliances, 
the  negligence  of  the  tenant,  Milton  Rinehart,  should  pre- 
vent the  plaintiff  from  recovering  in  this  action,  and  the 
jury  should  find  for  the  defendant.  (7)  If  the  jury  believes 
from  the  evidence  that,  at  the  time  of  the  fire  which 
destroyed  the  plaintiff's  house,  Milton  Rinehart,  the 
plaintiff's  tenant,  was  guilty  of  negligence  in  not  keeping 
and  maintaining  pipes,,  valves,  fixtures,  and  appliances 
placed  on  the  premises  of  the  said  plaintiff  for  the  purpose 


650  Bakrickman  z\  Marion  Oil  Co.  [45 

of  conductiug'  the  said  g^as  from  the  defendant's  main  into 
the  said  dwelling-  house  on  said  premises  in  g'ood  order 
and  repair,  and  if  the  said  negligence  of  the  said  tenant,  in 
whole  or  in  part,  caused  or  occasioned  the  injury  com- 
plained of  and  described  in  the  declaration  in  this  cause, 
the  plaintiff  cannot  recover,  and  the  jury  should  find  for 
the  defendant."  *'(9)  If  the  jury  believe  from  the  evidence 
that  the  house  of  the  plaintiff,  described  in  the  declaration, 
was  by  the  defendant  furnished  and  supplied  with  gas  on 
the  application  of  Milton  Rinehart,  the  plaintiff's  tenant, 
and  that  such  gas  was  conducted  from  the  defendant's 
main  or  gas  line  to  said  house  by  means  of  pipe,  valves, 
fittings,  and  appliances  laid  and  furnished  by  said  tenant, 
with  the  consent  of  the  plaintiff,  and  that  pursuant  to  a 
promise  made  by  said  tenant  that  he,  said  tenant,  would 
keep  and  maintain  said  pipe,  valves,  fittings  and  appliances 
necessary  and  proper  for  the  safe  use  and  consumption  of 
said  gas  in  good  order  and  repair,  and  that  the  fire  which 
consumed  the  plaintiff's  house  was  caused  by  an  explosion 
of  the  gas  in  said  house,  or  by  any  other  means  resulting 
from  the  escape  or  leakage  of  said  gas,  or  the  negligent 
manner  of  taking  care  of  or  using  the  same  after  leaving 
the  defendant's  main,  the  plaintiff  cannot  recover,  and  the 
jury  should  find  for  the  defendant.  (10)  If  the  jury 
believes  from  the  evidence  that  the  injury  complained  of 
by  the  plaintiff  in  his  declaration  resulted  from  a  cause 
which  neither  the  plaintiff  nor  defendant  knew  of,  and  of 
which  the  defendant  could  not,  by  the  exercise  of  ordinary 
care  and  prudence,  have  foreseen  or  known,  the  injury 
would  be  the  result  of  accident,  and  for  which  the  defend- 
ant would  not  be  responsible,  and  the  jury  should  find  for 
the  defendant.  (,11 )  Only  ordinary  care  and  prudence  was 
required  of  the  defendant  in  the  conduct  of  its  business 
and  in  the  management  of  the  gas  line  described  in  the 
declaration,  and,  if  the  jury  believes  from  the  evidence 
that  the  defendant  exercised  ordinary  care  and  prudence 
in  the  delivering  of  its  gas  through  the  pipe  line  into  the 
service  line  of  the  plaintiff  or'^his  tenant  leading  to  the 
house  which  was  destroyed,  then  the  plaintiff  cannot 
recover  for  the  injury  complained  of.  (12)  If  the  jury 
believes  from  the  evidence  that  the  defendant  had  upon  its 
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gas  line  from  which  it  delivered  g-as  to  the  plaintiff  for  use 
in  his  house,  gas  regulators  in  good  order  and  sufficient  to 
control  the  pressure  and  quantity  of  gas,  and  that  the 
plaintiff  used  ordinary  care  in  having  its  gas  line  and  said 
regulators  inspected  and  kept  in  good  working  order  and 
safe  condition,  and  that  said  regulators  were  so  inspected 
within  an  hour  or  less  of  the  time  of  the  accident  com- 
plained of  in  the  declaration,  and  found  to  be  in  good  order, 
and  working  properly,  and  the  gas  properly  regulated  and 
controlled  thereby,  and  that  from  some  unknown  cause 
said  regulators,  or  one  of  them,  after  said  inspection,  and 
before  said  fire,  became  temporarily  and  suddenly  ob- 
structed in  some  unknown  way,  which  caused  them,  or 
either  of  them,  to  cease  work,  or  regulate  said  gas,  and  by 
reason  of  which  the  quantity  and  pressure  of  gas  was 
enormously  and  suddenly  increased  to  a  high  pressure, 
which  occasioned  the  injury  complained  of  in  the  declara- 
tion, the  defendant  is  not  responsible  for  such  accident, 
and  the  plaintiff  cannot  recover  in  this  action.  (13)  The 
jury  is  instructed  that  in  this  case  negligence  is  the 
ground  of  the  plaintiff's  action,  and  that  it  therefore  rests 
upon  the  plaintiff  to  trace  the  fault  of  his  injury  to  the 
defendant,  by  proving  negligence  upon  the  part  of  the 
defendant,  and  for  this  purpose  he  must  show  the  circum- 
stances under  which  the  injury  occurred;  and  if  from 
these  circumstances  so  proven  by  the  plaintiff,  and  from 
all  the  evidence,  including  the  evidence  of  the  defendant,  it 
appears  that  the  fault  of  the  injury  was  mutual,  or,  in 
other  words,  that  the  negligence  is  fairly  imputable  to  the 
plaintiff  or  his  tenant,  the  plaintiff  cannot  recover.'* 

Appellant's  instructions  Nos.  1  and  2  were  given.  As 
to  Nos.  3  and  4,  in  my  view  of  the  case,  they  are  too  sweep- 
ing. It  is  a  fact  known  to  all  who  have  any  knowledge  of 
natural  gas  that  the  pressure  is  uneven  and  variable, 
greater  at  some  times  than  at  others,  which  facts  are  also 
abundantly  shown  in  the  evidence  in  this  case;  and  by  rea- 
son of  such  variable  pressure  it  is  more  or  less  dangerous 
to  use  it;  and,  if  instruction  No.  3  is  proper  to  be  given, 
contributory  negligence  would  have  to  be  presumed  in 
every  case  of  thischaracter.  I  think  it  simply  tends  to  con- 
fuse and  mislead  the  jury;  and,  if  No.  4  is  proper,  then  in 
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no  instance  could  a  consumer  leave  his  house  with  the  gas 
turned  on  to  any  extent  without  being  guilty  of  contribu- 
tory negligence  in  case  of  destruction  of  his  property  from 
the  gas.  However,  a  majority  of  the  Court  holds  No.  3  to 
be  good,  and  that  the  same  should  have  been  given,  and 
tha ':  No.  4  was  properly  rejected.  As  to  instructions  Nos. 
5,  6,  7,  and  9,  there  was  evidence  tending  to  prove  that  the 
fixtures  of  plaintiflF,  especially  those  connecting-  the  gas 
with  the  stove  where  the  fire  originated,  were  not  well  put 
in,  as  shown  by  the  evidence  of  Robert  and  Charles  Barrick- 
man,  who  did  the  work;  that  it  was  probably  not  a  good  job, 
or  well  done,  and  that  Dr.  Rinehart,  the  tenant,  had  notice 
thereof;  and  also  tending  to  show  that  such  fixtures  were 
not  in  good  order  and  repair,  and  were  not  safe.  In  view 
of  the  evidence  in  the  case,  said  last-named  instructions 
were  improperly  rejected.  Appellant's  instructions  10, 
11,  and  12  are  drawn  upon  appellant's  theory  of  ''ordinary 
care"  only  being  incumbent  upon  it,  and  were  properly  re- 
jected as  presented,  and  should  not  have  been  given  unless 
"ordinary  care"  was  so  qualified  in  said  instructions  to  be 
*'such  care  as  is  required  by  the  dangerous  character  of 
natural  gas."  Instruction  No,  13  is  the  law  as  laid  down 
by  Cooly  on  Torts  (page  803,  side  page  673).  He  says: 
''The  plaintiflF  must  show  the  circumstances  under  which 
the  injury  occurred,  and  if,  from  these  circumstances,  it 
appears  that  the  fault  was  mutual,  or,  in  other  words,  that 
contributory  negligence  is  fairly  imputable  to  him,  he  has, 
by  showing  them,  disproved  his  right  to  recover;"  and 
adds:  "There  is  a  legal  presumption  against  negligence, 
upon  which  he  is  at  liberty  to  rely,  thus  casting  the  bur- 
den of  showing  contributory  negligence  upon  the  defen- 
dant." The  instruction  is  in  consonance  with  plaintiffs 
instruction  No.  11  "that  the  burden  of  proving  contribu- 
tory negligence  res*s  with  the  defendant,  but  the  jury  may 
look  to  all  the  evidence  offered  by  both  parties  to  determine 
the  question  of  contributory  negligence";  and  should  have 
been  given.  Geritfs  Adm'x  v.  Haley,  29  W.  Va.  98,  (11  S. 
E.  901,)  and  Carrico  v.  Railway  Co,,  39  W.  Va.  86,  (19S.  E. 
571,  Syl.  point  7). 

Instruction  No.  8,  which  is  made  the  subject  of  bill  of 
exceptions  No.  4,  is  as  follows;  "(8)  If  the  jury  believe 
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from  the  evidence  that  the  house  ot  the  plaintiff  described 
in  the  declaration  was  by  the  defendant  furnished  and 
supplied  with  g-as  upon  the  application  of  the  plaintiff's  ten- 
ant»  Milton  Rinehart,  and  that  such  g-as  was  conducted 
from  the  defendant's  main  or  gas  line  to  the  said  house  by 
means  of  pipe,  valves,  fittings, and  appliances  laid  and  furn- 
ished by  the  said  tenant  with  the  consent  of  the  plaintiff, 
and  that  such  gas  was  furnished  upon  the  promise  of  the 
said  tenant  that  he  would  keep  and  maintain  said  pipe, 
valves,  fittings,  and  appliances  in  good  order  and  repair,  the 
jury  is  instructed  that  it  was  the  duty  of  the  plaintiff,  or  his 
tenant,  Milton  Rinehart,to  see  that  the  pipe,  valves,  fittings, 
and  appliances  and  fixtures  on  the  premises  of  the  plaintiff 
described  in  the  declaration,  and  which  conducted  the  g^as 
from  the  defendant's  g-as  line  to  the  premisses  of  the  plain- 
tiff, were  kept  in  good  order  and  repair,  and  in  proper  and 
safe  condition  for  the  use  and  consumption  of  gas  on  the 
premises  and  in  the  house  of  the  plaintiff;  and  if  the  jury 
believes  from  the  evidence  that  such  pipes,  valves,  fittings, 
and  appliances  which  made  the  connections  necessary  to 
conduct  said  gas  from  the  defendant's  gas  line  to  said  prem- 
ises were  not,  at  the  time  of  the  burning  of  the  plaintiff's 
house,  in  g-ood  order  and  repair  and  safe  condition  for  the 
consumption  of  such  gas,  and  that  the  fire  which  destroyed 
the  plaintiff's  house  was  caused  from  gas,  and  that  such 
fire  was  caused  by  escape  or  leakage  of  such  g-as,  or  the 
neg-liffent  manner  of  taking  care  of  or  using-  the  same  after 
leaving  the  defendant's  main  or  gas  line,  the  plaintiff  can- 
not recover,  even  if  the  defendant  was  neglig^ent  as  claimed 
by  the  plaintiff  in  his  declaration.  '  For  the  same  reasons 
g-iven  above  for  granting  instructions  5,  6,  7,  and  9,  this 
No.  8  should  have  been  given  as  presented,  and  without 
the  modification  by  the  court  as  given. 

For  the  reasons  herein  g-iven,  there  is  error  in  the  judg- 
ment complained  of,and  the  same  is  reversed  and  annulled, 
tne  verdict  of  the  jury  set  aside,  and  the  case  remanded 
to  the  circuit  court  for  a  new  trial  to  be  had  therein. 

Reversed, 
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CHARLESTON. 

i^  Ij*  Bennett  v.  Pierce  et  aL 

"45854  Submitted  Sept.  15,  1898— Decided  Dec.  14,  1898. 

e  51  402  *^ 

53  3i5       1.     Equity  ^iuKkj>i^Q— Answer. 

==^ .  If  an  answer  presents  no  bar  to  the  bill,  or  contains  some  mat- 

45      664^ 
1)66     2^  ter  not  material,  exception    should  be  made  to  it,  pointin/^   out 

defects,  and  not  a  mere  g"eneral  objection  should  be  made.   (p.  655). 

2.  Vendor  and  Vendee — Deed — Title — Insolvency, 
A   purchaser  who   has  accepted  a  deed  of  general  warranty 

must  g-enerally  pay  the  purchase  money,  and  look  to  the  war- 
ranty for  indemnity  agpainst  bad  title  ;  but  if  the  grantor  is 
insolvent,  or  the  warranty  not  binding,  he  will  not  be  compelled 
to  pay.  if  the  title  is  defective,  though  he  has  not  yet  lost  from  its 
defects.  *  (p.  657). 

« 

3.  T>KE.i>— Married  Woman — Separate  Estate. 
A  deed  for  land  by  a  married  woman  alone,  as  one  living  sepa- 
rate and  apart  from  her  husband,  must  recite  that  fact,  as  also 
the  fact  that  the  land  is  her  sole  and  separate  estate  ;  otherwise^ 
the  deed  is  void.     (p.  656). 

4.  Deed — Married    Woman— Acknowledgment — Separate  Estate. 
A  certificate  of  acknowledgment  of  a  deed  for  real  estate  made 

by  a  married  woman  alone,  as  one  living  separate  and  apart  from 
her  husband,  must  state  that  it  has  been  proven  to  the  satisfac- 
tion of  the  officer  that  the  real  estate  is  the  sole  and  separate 
property  of  the  woman,  and  that  she  was  at  the  date  of  the  deed, 
and  still  is,  at  the  date  of  the  certificate,  living  separate  and 
apart  from  her  husband ;  otherwise,  the  deed  is  void.     p.  656). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  Mag"g*ie  Bennett  ag*ainst  W.  N.  Pierce  to  sell  a 

a  tract  of  land  for  purchase  money.     Pierce  tendered  an 

answer  which  was  rejected.     From   a  decree  on  the  bill 

as  confessed,  defendant  appeals. 

Reversed. 


W.  Va.]  Bennett  v.  Pierce  ct  aL  655 

J.  Hop  Woods,  for  appellant. 

Dayton  &  Dayton  and  Fred  O.  Blue,  for  appellees. 

Brannon,  President: 

This  suit  was  in  equity,  in  the  circuit  court  of  Barbour 
County,  to  sell  a  tract  of  land  for  purchase  money,  for 
which  a  lien  was  reserved  in  a  deed  from  Mag-g'ie  Bennett, 
the  plaintiff,  to  W.  N.  Pierce,  defendant,  resulting-  in  a 
decree  of  sale,  from  which  Pierce  appeals. 

Pierce  tendered  an  answer,  which  was  rejected.     The 
cjurt  went  on  to  decree  on  the  bill  as  confessed.     The 
appellant  assig-ns  the  rejection  of  this  answer  as  error. 
The  answer  was  rejected  on  mere  general  objection,  no 
cause  of  objection    being    specified.      I  suppose  it  was 
intended  as,  in   effect,  a  demurrer,   asserting    that    the 
answer  presented   no  bar.      I  question  whether,   under 
strict  equity  practice,  an  answer  can  thus  be   rejected 
without  exception.     Likely,  if  the  answer  presents  no  bar 
to  the  bill,  its  rejection  on  a  g-eneral  objection  would   be 
good  on  appeal.     It  would  be  dang-erous  i'  the  answer  con- 
.tained  some  good,  some  bad,  matters,  as  the  overruling  of 
a  general  objection  would  not  then  be  error.      There  is  no 
demurrer  to  an  answer.      Objection  must  be  made  by 
exception.  Exceptions  are  not  formal,  but  must  be  written 
and  point  out  grounds  of  exception.   It  is  better  practice 
to  use  them,  though  I  think  the  practice  is  loose  with  all  of 
us  in  this  State  under  this  head.    We  let  answers  go  in  for 
what  they  are  worth,  and  go  on  to  proof  on  both  sides,  and 
spend  much  time  and  cost,  and  at  last  the  whole  answer, 
or   parts  of  it,  are  held   to  present  no  bar.     The  court 
would,  at  the  start,  have  rejected  the  whole  or  parts  of  the 
answer  if  called  on  by  exceptions,  and  thus  saved  much 
cost  and  delay.    By  exceptions,  we  eliminate  from  the  case 
answers  presenting  no  bar  in  law,  or  such  parts  as  do  not, 
and  shorten  the  case.     1  Enc.  PL  &  Prac.  895;  Richardson 
V.  Donehoo^  16  W.  Va.  685.     And  I  just  notice  that  Judge 
Lucas  entertained  the  same  doubt  I  entertain,  whether 
such  an  objection  can  avail  a  plaintiff,  in  Arnold  v.  Slaugh- 
ter,  36  W.  Va.  589,  (IS  S.  E.  250).     Such  general  objection 
may,  under  the  liberal  rules  of  equity  practice,  be  good 
where  it  goes  to  the  whole  answer  as  presenting  no  bar, 
but  will  not  avail  where  only  some  mattersare  objectionable. 
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Let  us,  then,  see  whether  this  answer  presents  a  bar.  It 
alleges  that  Mrs.  Bennett  derived  title  through  certain 
deeds  from  parties  who  were  heirs  of  John  Dalton,  some  of 
them  married  women,  and  it  points  out  that  certificates  of 
their  privy  examination  were  defective.  One  of  these 
deeds,  dated  February  18,  1880,  is  fatally  defective,  in  the 
fact  that  the  certificate  as  to  four  married  women  omits 
the  requisite  statement,  **and  having-  the  writing  aforesaid 
full}'  explained  to  them."  Waison  v.  Michael^  21  W.  Va- 
568.  The  deed  of  December  7,  1882,  is  bad  because  the 
justice  certifies  that  Phebe  Male  and  husband  appeared 
together,  and  made  a  joint  acknowledgment — bad  under 
McMullen  v.  Egan^  21  W.  Va.  233.  And  it  is  bad  because 
in  the  second  clause  of  the  certificate  it  says:     '*And  the 

said ,  wi of  the  said ,  being  at  the  time,'' 

etc.,  not  giving  name  of  husband  or  wife;  rendering- this 
second  part,  containing  essentials,  nugatory.  The  deed  of 
February  6, 1884,  is  void  as  to  Ary  J.  Barnes,  as  it  does  not 
show  on  its  face  that  the  land  is  her  separate  estate,  and 
she  living  separate  and  apart  from  her  husband.  No 
authority  is  cited  for  this  position,  save  section  3,  chapter 
66,  Code  1868;  but  that  seems  all-sufficient.  I  have  not 
met  with  any  case.  It  is  not  necessary  to  give  authority 
to  show  that  at  common  law  a  married  woman  cannot  con- 
vey land,  and  can  now  convey  only  as  statute  allows. 
Under  our  statute,  a  wife  cannot  convey  even  her  separate 
land  without  her  husband  in  some  way  uniting  in  the  deed, 
except  that,  if  she  is  living  separate  and  apart  from  him, 
she  may  alone  convey ;  but  she  must  do  so  in  the  mode 
pointed  out,  and  that  is  that  the  deed  shall  recite  that  the 
land  is  her  sole  and  separate  property,  and  that  she  is 
living  separate  and  apart  from  her  husband;  and,  further, 
the  certificate  of  acknowledgment  must  show  that  it  was 
proven  to  the  satisfaction  of  the  officer  making  it  that  such 
were  the  facts.  These  matters  are  not  recited  in  this 
deed.  I  think,  too,  the  certificate  is  defective  in  not  stating 
that  it  was  proven  **to  his  satisfaction"  that  the  property 
was  her  sole  and  separate  property,  and  that  she  was  living 
separate  and  apart  from  her  husband;  and  the  Code  says 
that  the  certificate  must  state  that  "all  of  said  facts  were 
shown  to  the  satisfaction"  of  the  officer.     It  requires  him 
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to  say  that  the  proof  showed  these  facts  to  his  satisfaction. 
It  requires  his  findings  on  the  evidence.  Strictness  is 
required,  because  it  may  turn  out  otherwise,  and  the  deed 
be  overthrown.  The  certificate  merely  says  thal^  Mrs. 
Barnes  made  affidavit  that  the  land  was  her  sole  and  sepa- 
rate estate,  and  hardly  that  she  was  living-  separate.  As  a 
married  woman  can  only  convey  as  statute  points  out,  and 
the  cases  require  close  compliance  with  their  require- 
ments, I  think  this  is  a  fatal  defect.  Every  material  fact 
must  be  stated  in  the  certificate,  to  make  a  deed  valid. 
1  Am.  &  Eng^.  Enc.  Law,  538.  These  are  material  facts. 
Deeds  are  not  g^ood  if  they  do  not  exist.  The  justice  must 
find  them.  These  defects  make  these  deeds  null  and  void 
as  to  the  married  women.  They  never  conferred  their 
estates  in  the  land. 

Next  comes  the  question,  shall  Pierce  be  compelled  to 
pay  the  balance  of  purchase  money  with  these  grave 
defects  in  the  title  of  his  grantor?  Heavner  v.  Morgan^ 
30  W.  Va.  335  (4  S.  E.  406),  and  Heavcner  v.  Morgan,  41 
W.  Va.  428  (23  S.  E.  874),  would  answer  *'No,"  as  those 
cases  say  that  equity  will  not  force  a  purchaser  to  complete 
an  executory  contract,  and  pay  purchase  money,  when 
there  is  a  defect  of  title.  But  that  was  a  case  of  an  execu- 
tory contract;  this  is  a  case  of  a  deed  with  general  war- 
ranty. Must  the  purchaser  pay,  and  wait  till  he  is 
attacked,  and  then  resort  to  his  warranty?  There  is  a 
difference,  but  the  subject  is  so  trite  that  I  will  not  redis- 
•  cuss  it,  but  simply  refer  to  opinion  in  McClaughcrty  v. 
Croft,  43  W.  Va.  270,  272  (27  S.  E.  246),  showing  that, 
where  one  accepts  a  deed  with  general  warranty,  he  will 
not  be  compelled  to  pay  purchase  money,  and  thus  lose  a 
fund  in  his  own  hands  for  indemnity,  where  the  grantor  is 
insolvent,  and  title  defective.  There  are  two  reasons  why 
that  law  should  be  applied  in  this  case.  The  answer 
alleges  Maggie  Bennett's  insolvency.  Under  the  general 
objection  to  the  answer,  it  must,  as  if  on  demurrer,  be 
taken  as  true.  But  it  alleges,  and  it  is  shown  by  the  deed, 
that  Maggie  Bennett  is  a  married  woman,  and  therefore 
her  warranty  does  not  bind  her  to  the  personal  covenant 
of  warranty,  but  only  to  pass  her  estate  in  the  land.  Code 
1891,  c.  73,  s.  6 ;  Sine  v.  Fox,  33  W.  Va.  521  (11  S.  E.  218). 
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Counsel  would  here  draw  a  distinction,  saying  that  this 
rule  does  not  apply  where  the  land  is  separate  estate,  and 
that  in  such  case  the  covenant  does  bind  the  woman  as  if 
single^  and  that  Sine  v.  Fox  was  not  the  case  of  a  deed  of 
separate  estate.  But  there  is  the  positive  provision  that 
such  covenant  shall  not  bind  the  wife,  personally,  and 
there  is  no  exception  of  a  deed  for  separate  estate,  though 
that  section  provides  as  to  conveyance  by  a  wife  living 
alone,  of  her  separate  estate.  Only  the  legislature  can  put 
such  an  exception  in  the  statute.  Here  we  must  remember 
that  by  common  law  a  married  woman  cannot  contract. 
Whether  by  law  at  the  date  of  this  deed  (June  27,  1895), 
this  covenant  would  bind  her,  if  it  were  not  for  section  6, 
chapter  73,  limiting  its  eflfect,  it  is  not  necessary  to  say; 
but  as  to  this  particular  contract  that  limitation  stands  in 
the  Code  unchanged. 

Counsel  argue  that  Pierce  must  wait  till  his  title  is 
attacked.  Not  so.  He  is  a  defendant  seeking  to  keep  in 
his  pocket  a  fund  for  his  indemnity. 

Counsel  for  Mrs.  Bennett  also  say  that  it  has  been  seven- 
teen years  since  these  defective  deeds  were  made,  and 
that  the  rights  of  these  married  women  were  barred"  by 
^imitation  and  laches.  As  to  limitation  :  If  this  land  was 
not  separate  estate,  limitation  would  not  operate  against 
the  married  women  until  the  death  of  their  husbands; 
otherwise,  if  it  were  separate  estate.  Code,  c.  104,  s.  3; 
Randolph  v.  Casey,  43  W.  Va.  289  {27  S.  E.  231).  The 
record  does  not  tell  us  when  John  Dalton  died,  and  the 
land  vested  in  his  children;  whether  it  was  before  or  after 
April  1,  1869.  The  husbands  are  presumed  to  be  yet 
I'ving.  Moreover,  there  is  nothing  to  show  that  Rolley  C. 
Bennett,  grantee  in  the  defective  deeds,  or  Pierce,  larrantee 
of  Maggie  Bennett,  ever  had  actual  possession.  Deeds 
confer  constructive  possession;  but,  under  the  statute, 
actual  possession  must  be  shown  by  him  asserting  it. 
Industrial  Co,  v.  Schultz,  43  W.  Va.  470  (27  S.  b.  255); 
Koiner  v.  Rankin's  Heirs^  11  Grat.  420;  Overton's  Heirs  v. 
Davisson^  1  Grat.  211;  Busw.  Lim.  §  236.  It  is  unques- 
tionable that  where  a  purchaser  takes  actual  possession 
under  a  deed  purporting  to  convey  legal  title,  and  not 
under  an  executory  contract,  the  possession  of  grantee  is 
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adverse  to  the  vendor  {Core  v.  FaupeU  24  W.  Va,  238). 
Even  if  the  deed  is  void  Randolph  v.  Casey,  43  W.  Va.  289 
(27  S.  E.  231);  Sivann  v.  Thayer.Z^  W.  Va.  46  (14S.E.  423); 
Mullen's  Adfn'r  v.  Carper,  37  W.  Va.  215  (16  S.  E.  527). 
So,  if  it  should  appear  that  John  Dalton  died  after  April  1, 
1869,  descent  casting*  on  his  daughters  a  separate  estate, 
and  that  RoUey  C.  Bennett  and  Pierce,  taking  their  actual 
possession,  had  such  possession  for  ten  years,  the  married 
women  would  be  barred,  and  time  would  cure  the  vice  in 
said  deeds ;  but  the  facts  on  which  this  proposition  rests 
are  not  before  us.  It  is  not  necessary  to  discuss  laches  of 
these  married  women,  as  it  is  a  question  of  statutory  limi- 
tation. If  the  statute  does  not  bar  out  their  title,  laches 
will  not;  and,  if  the  statute  applies,  it  is  useless  to  consider 
laches.  This  rejected  answer  presented  a  good  bar  to  the 
bill  until  it  was  repelled,  and  it  was  error  to  reject  it.  We 
therefore  reverse  the  decree,  and  remand  the  case,  with 
direction  to  allow  the  answer  to  be  filed. 

Reversed. 
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Butler  v.  Thompson. 

Submitted  Sept.  IS,  1898— Decided  Dec.  14, 1898. 

1.  Fraudulent  Convey .a.nce — Evidence — Burden  of  Proof, 

Where  a  suit  is  brought  by  a  creditor  assailing-  a  transfer  of 
property  bj'  his  debtor  as  fraudulent  and  made  with  intent  to  hin- 
der, delay,  and  defraud  him  in  the  collection  of  his  debt,  the  proof  of 
fraud  rests  on  the  party  who  alleges  it,  but  circumstances  may 
exist  which  will  shift  the  burden  of  proof  from  the  party  impeach- 
ing the  transaction  onto  the  party  upholding  it.     (p.  667). 

2.  Fraudulent  Conveyance— 5«//  Pending. 

A  conveyance  made  by  a  party  of  his  entire  property  during  the 
pendency  of  a  suit  brought  to  recover  judgment  against  him  on  a 
debt  is  a  badge  of  fraud,     (p.  668). 

3.  Fraudulent  Conveyance — Deed — Consideration — Evidence— 

Burden  of  Proof 

Wh«re  the  creditor  of  a  grantor  assails  in  a  chancery  suit  a.  deed 
made  by  a  grantor  as  voluntary  and  fraudulent,  the  recitals  of 
the  deed  that  the  grantee  had  paid  the  grantor  a  valuable  con- 
sideration are  not  evidence  ag'ainst  the  creditor  of  such  payment, 
and  the  burden  of  proving  that  a  valuable  consideration  waspaid 
by  the  grantee  to  the  grantor  is  u[x>n  the  grantee,  but  the  burden 
of  proving  that  the  deed  was  fraudulent  in  fact  is  upon  the  creditor. 
(p.  666). 

4.  Fraudulent  Conveyance  —  Deed  —  Consideration  —  Burden  of 

Proof 

Where  a  creditor  files  a  bill  to  set  aside  as  fraudulent  a  deed 
executed  by  his  debtor  which  recites  the  payment  of  a  valuable 
consideration,  and  such  creditor*s  debts  are  older  than  the  deed, 
the  burden  is  on  the  grantee  to  prove  the  payment  of  the  purchase 
money,  or,  if  the  deed  was  executed  for  the  payment  of  existing 
debts,  to  prove  the  validity  of  such  debts,     (p.  667). 
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5.     Fraudulent  Conveyance— /•aw/Ty  delations. 

Where  a  conveyance  of  property  by  an  uncle  to  his  nephew  is 
assailed  as  fraudulent  as  to  creditors,  the  parties  are  held  to  a 
fuller  and  stricter  proof  of  the  consideration  and  of  the  fairness 
of  the  transaction  than  if  the  conveyance  was  between  strang-ers. 
(p.  608). 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  J.  P.  Butler  against  J.  F.  Thompson  to  set  aside 

a  fraudulent  conveyance  from  a  decree  dismissing*  the  bill, 

complainant  appeals. 

Reversed. 

W.  B.  Maxwell  and  C.  O.  Strieby,  for  appellant. 
Dayton  &  Dayton  and  Fred  O.  Blue,  for  appellee. 

English,  Judge: 

On  the  27th  day  of  December,  1892,  J.  P.  Butler  obtained 
a  judgment  against  John  F.  Thompson  for  the  sum  of  four 
hundred  and  ten  dollars  and  sixt^  cents,  before  a  justice  of 
the  peace  of  Tucker  County,  on  which  an  execution  was 
issued  and  placed  in  the  hands  of  a  constable,  and  returned 
by  him,  **Money  not  made,and  no  property  found."  Said 
Butler  thereupon  filed  his  bill  in  the  circuit  court  of  said 
county,  alleging  therein  that  at  the  time  he  brought  his 
suit  before  the  justice  said  Thompson  owned  a  very  valu- 
able shingle  and  board  mill  worth  about  one  thousand  and 
five  hundred  dollars  situated  in  said  county,  and  alsoowned 
another  saw  mill  worth  about  one  thousand  dollars  situated 
in  the  town  of  Davis,  and  other  valuable  persona' property, 
such  as  saw  logs,  shingles,  boards,  lath,  and  other  lumber, 
and  lumbermen's  tools,  of  the  probable  value  of  two  thous- 
and dollars;  and,  in  addition  to  said  property.  Thompson 
and  his  wife  were  joint  owners  of  a  valuable  house  and  lot 
in  the  said  town  of  Davis,  known  as  lot  No.  305  on  the 
plat  of  said  town;  that,  during  the  pendency  of  said  suit 
before  the  justice,  Thompson,  on  the  15th  of  December, 
1892,  pretends  to  have  sold  the  whole  of  said  property 
to  his  nephew  Frank  E.  Thompson,  receiving  six  hundred 
dollars  cash  for  said  house  and  lot  in  Davis;  that  h^  is 
not  informed  what  said  F.  E.  Thompson  claims  to  have 
paid  for  said  personal  property,  but  that  he  now  claims 
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the  whole  thereof  by  the  terms  of  his  purchase;  that  the 
pretended  transfer  of  said  property,  which  was  intended 
to  cover  all  the  property  both  real  and  personal  owned 
by  said  John  F.  Thompson,  was  made  for  the  purpose 
of  hindering",  delaying",  and  defrauding  the  creditors  of 
of  said  J.  F.  Thompson,  and  especially  for  the  purpose 
of  defrauding  the  plaintiflF,  and  that  said  Frank  E.  Thomp- 
son had  full  notice  and  knowledge  of  his  fraudulent  in- 
tent and  assisted  and  participated  therein,  and  is  now 
endeavoring  to  assist  in  the  consummation  of  said  frau- 
dulent intent,  and  is  endeavoring  to  prevent  the  plaintiif 
from  recovering  the  amount  of  his  'said  judgment;  that 
J.  F.  Thompson  and  his  family  3'et  have  possession  of 
the  house,  and  occupy  the  same,  which  was  conveyed  to 
F.  E.  Thompson  as  aforesaid;  that  said  J.  F.  Thompson 
still  manages  and  controls  as  his  own  the  mills  and  per- 
sonal property  transferred  by  him  to  V.  E.  Thompson, 
and,  so  far  as  any  visible  sign  of  change  of  ownership 
goes,  there  has  been  none,  except  that  F.  E.  Thompson 
claims  the  property  as  his,  and  J.  F.  Thompson  claims  to 
have  sold  the  same;  that,  in  their  hurry  to  make  transfers 
of  all  the  property  owned  by  said  J.  F.  Thompson,  a  one- 
seventh  interest  in  lot  No.  20  in  Davis  was  overlooked, 
and  said  J.  F.  Thompson  is  the  owner  thereof,  as  shown 
by  deed  from  S.  Maude  Thompson  to  said  J.  F.  Thompson 
and  others;  that  the  plaintiff  caused  his  said  judg-ment  to 
be  promptly  docketed  in  said  county,  and  the  same  is  alien 
upon  the  one-seventh  undivided  interest  in  said  lot  No.  20; 
that  the  rents  and  profits  of  the  interest  of  said  J.  F. 
Thompson  in  lot  No.  20  would  not  satisfy  plaintiff's  judg- 
ment in  fivQ  years;  that  there  are  no  other  liens  by  judg- 
ment or  otherwise  against  said  lotNo.  20,  and  no  reference 
would  be  necessary  to  ascertain  the  liens  and  priorities; 
that  no  part  of  said  judgment  has  even  been  paid;  and  he 
prayed  that  the  interest  of  John  F.  Thompson  in  said  lot 
might  be  sold  to  satisfy  said  lien,  and  in  case  it  did  not  sell 
for  enough  to  satisfy  said  judgment  and  costs  that  then  the 
deed  from  John  F.  Thompson  and  wife  to  Frank  E.  Thomp- 
son be  annulled,  set  aside,  and  canceled  as  fraudulent  as  to 
the  one-half  interest  of  said  J.  F.  Thompson  therein,  and 
that  the  pretended  sale  and  transfer  of  his   personal  prop- 
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erty  to  Frank  E.  Thompson  be  set  aside  as  fraudulent,  the 
interest  of  J.  F.  Thompson  in  said  lot  sold,  and  F.  E. 
Thompson  required  to  account  for  the  value  of  said  per- 
sonal property,  or  a  sufficient  amount  to  satify  the  plain- 
tiff's demands  and  costs.  The  defendant,  J.  F.  Thompson, 
answered  the  plaintiff's  bill,  suggesting  that  he  should 
amend  it  and  make  the  Davis  Hardware  &  Furniture  Com- 
pany, a  corporation,  an  additional  party,  for  the  reason 
that,  at  the  time  the  lot  mentioned  in  plaintiff's  bill  as  No. 
20  in  Davis  was  purchased  by  respondent  and  six  others,  it 
was  the  purpose  and  intention  of  said  parties  to  form  said 
corporation  for  the  purpose  of  earring  on  a  merchantile 
business,  and  respondent  and  six  others  were  the  promo- 
ters of  said  corporation,  and  said  lot  was  purchased  by 
them  for  said  corporation  before  the  charter  was  granted; 
that  it  was  paid  for  by  the  promoters,  but  as  soon  as  said 
charter  was  granted  the  same  was  by  verbal  contract 
turned  over  to  said  corporation,  and  said  promoters  were 
paid  for  their  outlay  in  purchasing  it;  that  said  corporation 
took  possession  of  said  lot  and  improved  it  by  the  erection 
of  valuable  buildings  thereon,  and  from  that  time,  long  be- 
fore the  recovery  of  plaintiff's  judgment,  said  property  has 
been  in  possession  of  said  corporation,  and  respondent  has 
no  interest  therein;  that  the  conveyance  to  respondent  and 
six  others  was  nothing  but  a  trust  for  said  corporation; 
that  the  possession  and  notorious  claim  of  title  by  said 
corporation  to  the  property  was  notice  to  said  plaintiff,  and 
no  decree  can  be  entered  in  this  case  affecting-  said  prop- 
erty until  said  corporation  is  made  a  party.  At  February 
rules,  1894,  the  plaintiff  filed  an  amended  bill  making  said 
corporation  a  party,  and  repeated  his  allegation  as  to  his 
being  a  creditor  of  said  John  F.  Thompson,  and  his  right 
to  have  his  interest  in  said  land  subjected  to  sale  to  satisfy 
bis  judgment;  and  alleged  that,  while  it  might  be  true  that 
said  real  estate  was  purchased  for  and  intended  to  be  used 
by  paid  corporation,  it  was  never  the  intention  that  said 
real  estate  was  to  be  conveyed  to  said  corporation,  but  was 
intended  to  be  held  by  the  grantees;  that  while  the  agree- 
ment to  form  said  corporation  was  made  March  21,  1892^ 
and  recorded  the  24th  of  March,  the  certificate  was  issued 
on  April  2,  and  recorded  May  11, 1892,  and  the  deed  to  J. 
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F.  Thompson  and  others  was  acknowledged  on  the  same 
day  and  was  not  delivered  for  more  than  forty  days  there- 
after, and  was  not  recorded  until  June  22d,  and  said  J.  F. 
Thompson  has  never  conveyed  his  interest  in  said  land  to 
said  corporation,  and  he  has  the  rig-ht  to  have  the  same  sold 
to  satisfy  his  judgment.  Said  corporation  filed  its  answer 
denying"  that  J.  F.  Thompson  had  any  interest  in  said  lot 
No  20,  and  adopted  the  answer  of  J.  F.  Thompson  there- 
to; and  J.  E.  Thompson  in  his  answer  to  said  amended  bill 
claimed  that  he  made  a  bona  fide  sale  to  Frank  E.  Thomp- 
son for  the  purpose  of  paying  his  debts,  and  offered  plain- 
tiff hi^pro  rata  share,  which  he  declined  to  receive;  denied 
any  interest  in  said  lot,  and  claimed  that  he  was  onlv  a  trus- 
tee  for  said  company.  Frank  E.  Thompson  also  answered, 
denying  the  allegations  of  the  bill  as  to  himself,  and  den}*- 
ing  that  J.  F.  Thompson  remained  in  possession  of  the 
property  after  the  sale  to  him.  These  answers  were  replied 
to  generally,  depositions  were  taken  on  behalf  of  thedefen 
dant  J.  F.  Thompson,  and  on  March  14,  1895,  the  cause 
was  heard,  and  the  bill  dismissed.  The  plaintiff  obtained 
this  appeal. 

The  only  error  assigned  is  as  to  the  action  of  the  court 
in  dissmissing  the  bill,  which  assignment  is  comprehen- 
sive and  involves  an  examination  of  the  entire  case.  Let 
us  inquire  first  as  to  the  right  asserted  by  the  plaintiff  to 
subject  the  undivided  one-seventh  of  lot  No.  20  in  the  town 
of  Davis  to  sale  to  satisfy  his  judgment.  It  appears  from 
the  testimony  that  the  defendant,  J.  F.  Thompson, and  six 
others,  promoters  of  a  contemplated  corporation  chartered 
under  the  name  of  the  Davis  Hardware  &  Furniture  Com- 
pany, shortly  before  the  same  was  chartered  purchased 
said  lot  No.  20  for  the  use  of  said  corporation,  and  a  place 
on  which  it  might  erect  such  buildings  as  were  needed  in 
the  transaction  of  its  business,  and  they  received  the  title 
merely  as  trustees  for  said  corporation,  and  that  some 
time  before  the  plaintiff's  suit  was  brought  or  his  judg- 
ment obtained  the  parties  thus  having  acquired  the  title 
and  holding  said  lot  by  verbal  contract  turned  the  posses- 
sion of  said  lot  over  to  said  corporation,  and  sold  the  same 
to  it.  This  corporation  at  once  paid  for  the  lot  and  erected 
improvements  upon   it,  and  has   been   in  open   notorious, 
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and  exclusiue  possession  of  it  ever  since.  Althoug-h  the 
contract  was  verbal,  it  wras  fully  performed  on  the  part  of 
the  corporation,  and  it  had  the  rig^ht  to  call  for  a  deed,  the 
defendant  and  those  who  jointly  hold  the  title  being- merelv 
trustees.  Now,  as  between  the  appellant  and  the  Davis 
Hardware  &  Furniture  Company,  the  law  appears  to  be 
clearly  and  definitely  settled  in  Wa^zzs^^oi Snyder-^.  Martin^ 
17  W.  Va.  276  (Syl.  point  6),  where  theCourtheld  that:  "A 
purchaser  of  land  by  parol  contract  which  has  been  so  far 
executed  as  to  vest  in  him  the  right  to  compel  his  vendor 
to  execute  the  parol  contract  in  a  court  of  equity  has  an 
equitable  rig'ht  in  said  land  so  purchased  which  a  court  of 
equity  will  fully  protect  against  the  lien  of  a  subsequent 
judg-ment  creditor  of  his  vendor.''  The  same  is  heldin  the 
case  of  Peck  v.  Hansbarger^  Id.^  313.  Syl.  Now,  as  to  what  is 
required  to  entitle  a  party  to  specific  performance  this 
Court  held  in  the  case  of  Vickers  v.  Stsson*s  AdmW^  10  W. 
Va.  12,  that  **where  a  plaintiff  files  his  bill  for  the  specific 
performance  of  a  verbal  contract  for  the  purchase  of  land, 
setting  forth  specifically  the  contract,  the  amount  of  the 
purchase  money,  and  that  the  same  had  been  paid  to  the 
vendor,  that  the  plaintiff  was  in  possession  of  said  land  at 
the  time  of  the  purchase,  and  had  made  valuable  improve- 
ments thereon  upon  the  faith  of  said  contract,  these  allega- 
tions, if  sustained  by  satisfactory  proof,  will  entitle  the 
purchaser  to  a  specific  performance  of  the  contract  in  a 
court  of  equity,  notwithstanding:  the  statute  of  frauds.'* 
These  rulings,  applied  to  the  facts  disclosed  by  the  record 
in  this  case,  lead  me  to  conclude  that  the  plaintiff  had  no 
right  to  have  said  lot  No.  20  subjected  to  sale  in  satisfac- 
tion of  his  judgment. 

Let  us  now  consider  the  other  transaction,  which  the  bill 
charges  to  be  fraudulent  in  this:  That  the  transfer  of 
the  property  in  the  bill  mentioned  and  described  as  a  valu- 
able shingle  and  board  mill  worth  about  one  thousand  five 
hundred  dollars,  situated  in  the  town  of  Bretz,  in  said 
county,  another  mill  worth  about  one  thousand  dollars  in 
the  town  of  Davis,  and  other  valuable  personal  property 
therein  described  worth  about  two  thousand  dollars,  also 
a  house  in  the  town  of  Davis  on  lot  No.  305,  held  jointly  by 
said  J.  F.  Thompson  and  his  wife,  was  made  with  intent 
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to  hinder,  delay,  and  defraud  the  creditors  of  the  defend- 
ant, J.  F.  Thompson,  and  especially  to  hinder,  delay,  and 
defraud  the  plaintiff.  In  determining  a  question  of  this 
character  we, must  look  to  the  facts  and  circumstances  im- 
mediately surrounding  the  transaction,  and  in  doing*  so  we 
find  the  plaintiff's  action  before  the  justice  was  instituted 
on  the  10th  of  December,  1892,  the  summons  was  made  re- 
turnable to  the  17th,  and  appears  to  have  been  served 
upon  the  defendant,  J.  F.  Thompson,  who  appeared, and 
the  case  was  continued  until  the  27th  by  consent.  On  De- 
cember IS,  1892,  J.  F.  Thompson  and  wife  conveyed  to  his 
nephew  Frank  E.  Thompson  in  consideration  of  six  hun- 
dred dollars  by  their  deed  of  that  date,  lot  No.  405  in  the 
town  of  Davis,  on  which  was  J.  F.  Thompson-'S  tlw:elling 
house,  which  deed  was  put  on  record  on  the  l7th.of  Decem- 
ber, the  day  said  case  was  continued.  Now,  it  must  be  re- 
garded as  somewhat  lingular  that  after  the  plaintiff's  suit 
was  brought  before  the  justice,  and  on  the  very  day  to 
which  the  process  was  returnable,  the  defendant,  J.  F. 
Thompson,  should  be  seized  with  a  sudden  inclinatioa  to 
dispose  of  all  his  property,  real  and  personal,  even  the  roof 
over  his  head,  with  a  veiw  of  paying  of  all  his  debts  ;  and 
he  alleges  in  his  answer  that  he  offered  to  pay  the  plaintiff 
his  pro  rata  i^hare,  but  the  plaintiff  declined  to  receive  it. 
This  answer  was  replied  to  generally,  and  the  allegation  is 
unsustained  by  proof.  As  to  the  payment  of  a  valuable  con- 
sideration by  the  grantee  where  the  deed  is  attacked  by  a 
creditor  as  voluntary  and  fraudulent,  several  decisions  of 
this  Court  have  announced  the  doctrine  as  follows::'* Where 
the  creditor  of  a  grantor  assails  in  a  chancery  suit  a  deed 
made  by  a  grantor  as  voluntary  and  fraudulent,therecitalsof 
the  deed  that  the  grantee  had  paid  the  grantor  a  valuable 
consideration  are  not  evidence  against  a  creditor  of  such 
payment,  and  the  burden  of  proving  that  a  valuable  consid- 
eration was  paid  by  the  grantee  to  the  grantor  is  upon  the 
grantee,  but  the  burden  of  proving  that  the  deed  was 
fraudulent  in  fact  is  upon  the  creditor."  See  Rogers  v, 
Verlander,  30  W.  Va.  619,  (5  S.  E.  847);  Cohn  v.  Ward,  32 
W.  Va.  34,  (9  S.  E.  41);  Childs  v.  Hurd,  32  W.  Va.  100,  (9 
S.  E.  362);  Himan  v.  T/ioriK  32  W.  Va.  507,  (9  S.  E.  930). 
It  has  also  been  held  in  this  State  that  where  a  creditor 
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files  a  bill  to  set  aside  as  fraudulent  a  deed  executed  by  his 
debtor  which  recites  the  payment  of  a  valuable  considera- 
tion, and  such  creditor's  debts  are  older  than  the  deed, 
the  burden  is  on  the  grantee  to  prove  the  payment  of  the 
purchase  money,  or,  if  the  deed  was  executed  for  the  pay- 
ment of  existing  debts,  to  prove  the  validity  of  such  debts. 
See  Knight  v.  Capito,27>  W.  Va.  639.  Now,  the  defendant, 
F.  E.  Thompson,  in  his  answer  alleges  that  the  purchases 
were  made  by  bim  in  good  faith  for  a  full  and  complete 
consideration,  and  without  fraud  or  fraudulent  intent. 
The  general  replication,  however,  puts  this  in  issue,  and 
there  is  no  proof  to  sustain  it ;  and  besides,  as  we  have 
seen,  the  burden  of  proof  in  the  circumstances  of  this  case 
as  to  the  payment  of  the  purchase  money  is  on  the  gran- 
tee; yet  neither  he  nor  his  uncle  takes  the  stand  as  wit- 
nesses to  support  the  allegation.  It  isalleged  in  the  bill,  and 
not  denied  by  the  answers,  that  on  the  15th  of  December, 
1892,  J.  F.  Thorapscn  sold  the  whole  of  his  property  to  his 
nephew  Frank  E.  Thompson.  The  defendant,  J.  F.Thomp- 
son, in  his  answer  ad  in  its  that  he  sold  all  his  property,  real 
and  personal,  but  say^  affirmatively,  by  way  of  excuse, 
that  he  was  indebted  to  certain  creditors  in  the  North, 
and,  being  anxious  to  pay  them,  he  sold  his  interest  in  said 
lot  and  personal  property  to  F.  E.  Thompson,  a  man  of 
large  means  then  extensively  engaged  in  the  lumber  busi- 
ness, for  a  full  consideration;  but,  so  far  as  the  proof 
goes,  there  is  nothing  to  show  that  J.  F.  Thompson  owed 
a  dollar  except  to  plaintiff ;  neither  is  there  a  particle  of 
evidence  to  show  that  said  F.  E.  Thompson  was  worth  a 
cent  or  that  he  ever  paid  any  consideration  for  the  proper- 
ty. In  the  case  of  Goshorn's  ExW  v.  Snodgrass^  17  W.  Va. 
717,  it  was  held  that  *'if  the  facts  established  afford  a  suf- 
ficient and  reasonable  ground  for  drawing  the  inference  of 
fraud,  the  conclusion  to  which  the  proof  tends  must,  in 
the  absence  of  explanation  or  contradiction,  be  adopted;" 
also  that  **though  the  proof  of  fraud  rests  on  the  party  who 
alleges  it,  circumstances  may  exist  to  shift  the  burden  of 
proof  from  the  party  impeaching  the  transaction  onto  the 
party  upholding  it."  Speaking  of  relationship,  Bump  on 
Fraudulent  Conveyances  (section  67)  says  :  "Relations- 
ship  is  not  a  badge  of  fraud.     Fraud,  however,  is  general- 
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\y  accompanied  with  s  secret  trust,  and  hence  the  debtor 
must  usually  select  a  person  in  whom  he  can  ropose  a  se- 
cret confidence.  The  sentiments  of  affection  commonly 
g-enerate  this  confidence,  and  of  ten  prompt  relatives  to  pro- 
vide for  each  other  at  the  expense  of  just  creditors.  Conse- 
quently relatives  are  the  persons  with  whom  a  secret  trust 
is  likely  to  exist.  The  same  principle  applies  to  all  persons 
with  whom  the  debtor  has  confidential  relations.  Anv  rela- 
tion  which  g-ives  rise  to  confidence,  though  not  a  badge  of 
fraud,  strengthens  the  presumption  that  may  arise  from  oth- 
er circumstances,  and  serves  to  elucidate,  explain,  or  gives 
color  to  the  transaction."  And,  in  enumerating-  the  rela- 
tions to  which  the  doctrine  applies,  uncle  and  nephew  are 
mentioned,  and  he  adds:  ** Whenever  this  confidential  re- 
lation is  shown  to  exist,  the  parties  are  held  to  a  fuller  and 
stricter  proof  of  the  consideration  and  of  the  fairness  of 
the  transaction."  The  same  author  (section  SO)  says: 
"The  expectation  or  pendency  of  a  suit  is  a  badg-eof  fraud, 
because  a  transfer  tends  to  deprive  the  creditor  of  the 
means  of  enforcing  his  judgment  v^hen  he  obtains  it.  If 
an  attorney  who  holds  a  claim  for  collection  is  induced  to 
delay  the  institution  of  a  suit  at  the  request  of  the  debtor, 
who  thereupon  takes  advantage  of  the  delay  to  make  a  con- 
veyance, this  is  a  badge  of  fraud  the  same  as  if  the  suit 
were  actually  pending.  The  pendency  of  a  suit,  however,  is 
merely  a  badge  of  fraud."  In  the  case  under  considera- 
tion the  suit  was  pending,  and  on  the  17th  of  December  was 
continued  by  consent,  and  on  that  day  the  deed  was  record- 
ed. As  we  have  seen,  the  pendency  of  the  suit  at  the  time 
of  the  conveyance  was  a  badge  of  fraud.  Bump  on  Fraud. 
Conv.  s.  66,  says  :  "The  grantee  need  not  prove  the  pay- 
ment of  the  consideration  until  the  fraudulent  intent  of 
the  grantor  is  shown,  but  when  that  is  shown  it  is  incum- 
bent on  him  to  establish  the  payment  bycomptent  evidence, 
for  the  proof  is  almost  exclusively  within  his  knowledg-e 
and  power.  *  *  *  T^e  facility  which  a  fictitious  pay- 
ment may  be  fabricated  renders  it  necessary  for  him  to 
produce  all  the  proof  which  may  reasonably  be  supposed 
to  be  in  his  power  of  the  reality  and  fairness  of  the  trans- 
action, and  the  want  of  clear  proof  is  evidence  of  fraud." 
As  to  notice  of  fraudulent  intent  on  the  part  of  the  grantee 
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the  same  author  says  in  section  184,  p.  212:  "If  the  gran- 
tor and  grantee  are  relations  or  are  intimate,  this  is  a  fact 
from  which  it  may  be  inferred  that  the  latter  knows  the 
former's  financial  condition, — citing  Castro  v.  lilies^  22  Tex. 
480.  In  the  case  of  Herzog  v.  Weller,  24  W.  Va.  199,  it 
appears  that  an  insolvent  husband  tranferred  to  his  wife's 
brother  for  an  alleged  valuable  consideration  all  of  his  per- 
sonal property.  Soon  afterwards  the  brother  transferred 
the  said  property  to  another  brother,  and  the  latter  trans- 
ferred it  to  his  sister,  the  wife  of  said  insolvent  husband,  as 
a  gift  in  consideration  of  fraternal  affection.  In  a  contro- 
versy between  the  wife  and  the  husband's  creditors  to  have 
said  property  subjected  to  the  payment  of  debts  contract- 
ed by  the  husband  before  the  transfer  by  him,  the  court 
held  that  "the  burden  of  proving  the  transfer  by  the  hus- 
band to  the  brother  was  bona  fide  ^.nd.  for  a  valuable  consid- 
eration rests  upon  the  wife."  The  circumstances  imme- 
diately surrounding  this  transaction — the  pendency  of  the 
suit,  the  relationship  of  the  grantee,  the  transfer  of  the 
entire  property,  real  and  personal,  including  the  home  of 
the  grantor,  when  a  judgment  is  about  to  be  taken  against 
him— are  indications  of  a  fraudulent  intent.  The  near  re- 
lationship or  business  relations  of  the  grantee  with  the 
grantor  are  such  as  to  cast  the  burden  of  proving  the  pay- 
ment of  consideration  and  the  bona  fides  of  the  transaction 
upon  said  J.  F.  Thompson  and  his  nephew  Frank  E. 
Thompson,  and  yet  neither  of  them  came  forward  as  a 
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witness  to  sustain  the  transaction  or  show  that  a  valuable 
consideration  was  paid.  These  circumstances,  in  my 
opinion,  stamp  the  sale  of  said  house  and  lot  No.  305  and 
personal  property  as  fraudulent,  and  induce  me  to  hold 
that  the  conveyance  and  transfer  of  them  were  made  with 
intent  to  hinder,  delay,  and  defraud  the  plaintiff  in  the 
collection  of  his  debt,  and  that  they  are  therefore  void  as 
to  the  plaintiff's  judgment.  The  decree  of  the  circuit 
court  dismissing  the  plaintiff's  bill  is  therefore  reversed, 
and  the  cause  remanded. 

Reversed. 
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CHARLESTON. 

f62    216  Deaton  ei  aL  v.  Mitchell  et  aL 

Submitted  Jan.  22, 1898— Decided  Dec.  14,  1898. 

1.  Supreme  Court  of  ATPKAVS-^Jurtsdiction. 
Where  a  decree  merely  pecuniary,  and  for  not  over  one  hundred 

dollars,  is  reversed  on  bill  of  review  or  petition  for  rehearing-, 
this. Court  has  no  jurisdiction  of  an  appeal  from  the  decree  of 
reversal,     (p.  670). 

2.  Appealable  DECRq:E. 
A  decree  which  adjiidicates  all  the  principles  of  a  cause  and 

settles  the  rig-hts  of*  the  parties,  leaving  nothing-  farther  to  be 
done  but  execute  it,  is  such  a  decree  as  will  support  an  appeal 
from  a  decree  which  grants  a  rehearing  of  the  first  decree. 
(p.  671). 

Appeal  from  Circuit  Court,  Mercer  County. 
Bill  by  C.  A.  Deaton  &  Co.  against  E.  m'  Mitchell  and 
others.     From  the  decree,  plaintiffs  appeal. 

Dismissed. 

John  A.  Douglas,  D.  W.  McClaugherty,  and  Couch, 
Flournoy  &  Price,  for  appellants. 

Johnston  &  Hale,  for  appellees. 

Brannon,  President: 

Before  considering  a  case  before  it  on  its  merits,  this 
Court  must  consider  its  jurisdiction,  especially  as  it  is  in 
this  case  challenged.  We  have  no  jurisdiction  of  this 
appeal.  It  was  a  suit  to  enforce  a  judgment  lien  upon 
land.  On  reference  to  a  commissioner  to  ascertain  liens, 
only  two  were  reported,  and  they  were  decreed  against  the 
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lan*d,  and  it  was  decreed  to  sale;  one  being-  to  the  Bank  of 
Bramwell,  the  other  to  C.  A.  Deaton  &  Co.,  and  each  less 
than  one  hundred  dollars,  that  of  Deaton  &^  Co.  betng" 
ninety^seven  dollars  and  sixty-one  cents.  The  debt  of  the 
bank  was  paid,  as  shown  by  a  record  entry,  thougfh  this  is 
not  material.  Afterwards,  on  a  petition  assigning  errors 
in  former  decree,  filed  by  defendants,  th^  decree  of  sale 
was  set  aside,  and  a  rehearing  was  allowed.  Deaton  &  Co. 
obtained  from  a  judge  of  this  Court  an  appeal.  Deaton  & 
Co.,' if  aggrieved  at  all,  are  aggrieved  in  a  matter  purely 
pecuniary,  and  the  amount  is  less  than  one  hundred  dol- 
lars, excluding  costs,  as  the  decree  granting  rehearing 
took  away  from  them  ninety-seven  dollars  and  sixty-one 
cents.  .  Where  the  controversy  is  purely  pecuniary,  the 
amount  must  exceed  one  hundred  dollars,  exclusive  of 
costs.  Berry  v*  Cunningham^  37  W.  Va.  302  (16  S.  E.  463); 
McClaugherty  v.  Morgan,  36  W.  Va.  191  (14  S.  E.  992).  It 
is  claimed,  further;  that  for  another  reason  we  have  no 
jurisdiction,  and  that  is  that  the  decree  confirming  the 
commissioner's  report,  decreeing  the  debts  against  the 
debtor  and  his  land,  is-not  a  final  decree;  and  that,  while 
Code  1891,  c:  135,  s.  1,  cl.  9,  gives  a  writ  af  error  or  appeal 
"in  any  civil  case  where  there  is  an  order  granting  a  new 
trial  or  rehearing,"  without  waiting  for  such  n^w  trial  or 
rehearing,  yet  this  is  only  where  the  decree  reheard 
is  a  final  one.  That  decree  was  likelv,  in  full  sense,  a  final 
one,  as  it  only  remained  to  execute  it  by  sale;  but  certainly 
it  was  so  far  a  final  one  as  to  come  under  said  clause  grant- 
ing appeal  where  rehearing  has  been  granted.  That  decree 
adjudicated  the  principles  of  the  cause,  fixed  the  rights  of 
the  parties  as  to  all  matters  in  the  case  on  which  relief 
could  be  granted,  and  is  so  far  final,  that  it  is  an  appealable 
decree,  and  will  support  a  bill  of  review.  It  left  nothing 
to  settle.  Core  v.  Strickler,  24  W.  Va.  689;  Rader  v.  Adam- 
son,  37  W.  Va.  582(16  S.  E.  808);  Shumate  v.  Crockett,  43 
W.  Va.  491  (27  S.  E.  240);  Buster  v.  Holland,  27  W.  Va. 
510;  Cocke's  Adm'r  v.  Gilpin,  1  Rob.  ( Va.)  20  ;  Bawling  v. 
Bawling,  75  Va.  83.  Very  clearly  the  same  intention 
moved  the  enactment  of  clause  9,  as  respects  new  trial  and 
rehearing,  the  one  in  law,  the  other  in  chancery;  and  that 
was  to  change  the  old  law  forbidding  a  writ  of  error  or 
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appeal  till  fiaal  judg-ment  or  decree,  and,  by  anticipating 
them,  allow  a  writ  of  error  at  law  where  a  verdict  is  set 
aside,  and  a  rehearing  in  chancery  where  there  has  been  a 
decree  settling  the  principles  of  a  cause,  so  as  to  have  the 
appellate  court  pass  on  the  merits  of  the  case  without  the 
delay  and  expense  of  new  trial  or  rehearing.  It  was 
intended  to  let  a  party  deprived  of  the  jury's  decision  or 
the  court's  decision  on  the  merits  in  his  favor  appeal  at 
once.  Strange  that  a  decree  so  far  final  as  to  allow  a  bill  of 
review  or  appeal  should  yet  not  be  final  enough  to  allow  an 
appeal  to  test  the  right  to  grant  a  rehearing.  This  would 
defeat  the  manifest  aim  of  the  clause.  If,  therefore,  a 
decree  adjudicates  the  principles  of  the  cause,  so  that  it 
only  remains  to  execute  the  adjudication,  a  rehearing  gives 
right  to  appeal.  Whether  it  must  adjudicate  all  the  mat* 
ters  involved,  I  do  not  say.  This  decree  did  so.  Indeed, 
it  may  be  that  this  clause  was  intended  to  gfo  further,  and 
give  appeal  from  a  rehearing  where  the  decree  is  interlocu- 
tory, yet  decides  some  principles  directing  and  controlling 
further  final  decision,  though  not  appealable  or  open  to  bill 
of  review;  in  other  words,  where  a  petition  for  rehearing, 
properly  so  called,  and  not  an  appeal  or  bill  of  review,  lies. 
But  as  this  decree  closed  all  the  matters  involved,  that 
question  does  not  arise,  and  I  have  not  examined  it.  In 
fact,  the  decree  being  final,  the  pleading  called  a  petition 
for  rehearing  is  a  bill  of  review,  and  it  cannot  be  ques- 
tioned that  a  decree  disposing  of  a  bill  of  review  will 
support  an  appea^  if  the  requisite  pecuniary  amount  is 
present,  where  the  decree  reviewed  is  merely  pecuniary. 
The  name  given  the  paper  is  no  matter.  Martin  v.  Smithy 
25  W.  Va.  579;  Crumlish  Case,  40  W.  Va.  659  (22  S.  K.90). 
Dismissed  for  want  of  jurisdiction. 

Dismtssedn 
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CHARLESTON. 

Kearfott  V,  Dandridge  et  aL 

Submitted  Sept.  12,  1898— Decided  Dec.  14,1898. 

1.  Decree — Finality  of  Decree— Statute  of  Limitations — Appeal* 

A  decree  providing  for  the  distribution  and  payment  of  money 
is  a  final  decree,  and  subject  to  the  statute  of  limitations  relating^ 
to  appeals,  bills  of  review,  and  motions  to  correct  nonappealable 
errors,     (p.  676). 

2.  Equity — Decree — Distribution  of  Funds. 

If  a  court  of  equity  takes  charg-e  of  a  large  fund  brought  into  a* 
chancery  cause,  and  enters  a  general  decree  providing  for  the  pro- 
portionate distribution  of  such  fund  among  the  distributees  enti- 
tled thereto,  and  in  subsequent  and  intermediate  decrees  relating 
to  portions  of  such  fund  it  apparently  departs  from  such  appor- 
tionment, in  its  final  distribution  of  the  residue  of  such  fund  it 
should  so  equalize  the  same  as  to  make  such  final  decree,  includ- 
ing all  intermediate  decrees,  conform  to  the  general  decree,  (p. 679). 

3.  Equity — Distribution  of  Funds — Distributee's  Rights, 

If  one  of  a  number  of  distributees  purchases  a  portion  of  the 
property  subject  to  such  fund  in  such  suit,  she  is  entitled  to  have 
her  distributive  share  applied  as  a  credit  on  her  purchase  money 
notes  in  the  final  distribution  of  the  fund,  and  the  court  may  make 
such  application  without  her  consent,     (p.  678). 

Appeal  from  Circuit  Court,  Jefferson  County. 

Bill  by  John  P.  Kearfott,  trustee,  ag-ainst  A.  S.  Dand- 

ridg"e  and  others.     A  decree  was  rendered,  from  which 

Serena  C.  Dandridg-e  appeals. 

Reversed, 

McDonald  &  Beckwith,  for  appellant. 
Joseph  Trapnell,  for  appellee. 
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Dent,  Judge: 

In  the  case  of  John  P.  Kearfoot,  trustee,  against  A.  S 
Dandridge  and  others,  from  the  circuit  court  of  JeflFerson 
County,  Serena  C.  Dandridge,  appellant,  presents  some 
intricate  questions  of  law  relating  to  the  management,  con- 
trol, and  distribution  of  the  fund  brought  into  said  cause, 
and  of  which  she  was  one  of  the  distributees.  By  a  general 
decree,  which  is  not  made  a  part  of  the  record,  the  circuit 
court  settled  the  principles  of  the  cause,  determined  the 
rights  of  the  distributees,  and  fixed  the  basis  on  which  the 
fund  thereafter  to  be  brought  under  the  control  of  the 
court  by  the  sale  of  certain  lands  was  to  be  apportioned 
among  them.  From  time  to  time  certain  several  creditors 
of  the  several  distributees,  in  addition  to  the  creditors 
originally  made  parties  to  the  suit,  filed  their  ex  parte 
petitions,  and,  together  with  all  other  lienors,  were  allowed 
their  debts  against  the  several  distributive  shares  liable 
thereto.  The  lands  were  sold,  and  from  time  to  time 
intermediate  decrees  were  entered  disposing  of  the  fund 
as  it  accumulated.  The  appellan-  became  a  purchaser  of 
one  of  the  tracts  of  land  sold,  pa'u  the  down  payment, 
and  executed  her  notes  for  the  re^  lue  of  the  purchase 
money.  When  she  was  finally  called  on  to  pay  her  last 
purchase-money  note,  never  having  received  her  distribu- 
tive share  of  such  fund,  she  filed  her  petition,  asking  that 
the  same  might  be  applied  in  satisfaction  of  such  note 
according  to  the  original  decree  of  apportionment.  The 
circuit  court  refused  to  grant  her  praver  for  the  reason,  as 
stated  in  the  decree,  "that  there  are  no  errors  apparent  in 
the  said  decrees  of  November  18,  1  S'»6,  and  February  24, 
1897,  or  any  of  the  former  decrees,  v  Lich  it  is  in  the  power 
of  the  court  to  correct,'*  and  a  »  M:ree  was  rendered 
requiring  her  to  pay  the  balance  on  the  purchase  money 
without  giving  her  credit  for  her  distributive  share,  which, 
according  to  the  report  of  Commissioner  Brown,  deducting 
therefrom  wrongful  costs  imposed  upon  her,  was  more  than 
sufficient  to  satisfy  such  balance  of  purchase  money.  This 
presents  the  anomalous  case  of  the  court  of  chancery,  if 
Commissioner  Brown's  report  be  true,  taking  charge  of  a 
fund,  and  so  distributing  it  from  time  to  time,  by  its  in- 
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termediate  decrees,  in  such  manner  as  to  defraud  one  of 
the  distributees.  All  the  decrees  are  not  before  the 
Court,  but  only  such  as  the  appellant  deemed  proper,  so 
the  Court  is  deprived  of  information  it  s)iould  have,  con- 
tained in  those  missing-  decrees.  The  principal  matter  of 
contention,  however,  in  the  circuit  court,  was  over  the  de- 
cree entered  December  12,1889,  which  is  as  follows:  "This 
cause  came  on  ao[-ain  this  12th  day  of  December,  1889,  to 
be  further  heard  upon  the  papers  formerly  read,  and  the 
reports  of  Special  Commissioner  Blackburn  Hughes, — 
one  filed  November  28,  1888;  also  the  one  filed  March, 
1889;  and  the  other  this  day  filed  by  leave  of  the  court, — 
showing"  the  collection  of  the  balance  of  purchase  money 
due  by  the  purchasers,  Joseph  Fiscus,  Mrs.  Isabella  L. 
Dandridgfe,  and  John  Burns,  amounting  to  $1,543.98;  and 
upon  the  report  of  Commissioner  Cleon  Moore  returned 
and  filed  November  12,  1889,  ascertaining  the  distribution 
of  the  fund  heretofore  collected  and  disbursed;  and  the 
report  of  said  Commi«^.sioner  Moore  returned  at  this  term, 
apportioning  the  fund  in  the  hands  of  special  commission- 
er; and  was  argued  by  counsel ;  and,  there  being  no  excep- 
tion to  said  report,  the  court  doth  affirm  the  same,  and 
doth  adjudge,  order  and  decree  that  said  Special  Commis- 
sioner Hughes,  after  deducting  his  commissions  of  $65.31, 
and  retaining  $20  for  unpaid  costs  of  suit,  etow,  $5  for 
writing  deed  to  purchaser,  do  distribute  the  balance 
in  his  hands  as  follows:  Taxes,  $79;  to  Miss  Sarah  P. 
Dandridge.  $200;  Serena  Dandridge,  $122;  to  survej^- 
or's  fees,  $21  ;  to  commissioner's  fee,  $4.50  ;  to  Collin 
C.  Porter's  executors,  $53.79,  balance  of  debt,  which 
is  a  lien  upon  the  interest  in  the  fund  of  said  Sarah  P. 
and  Serena  C.  Dandridge;  and  to  Joseph  Trapnell,  at- 
torney of  Houser  &  Drawbaugh,  $969.35,  on  account  of  the 
debt  audited  in  favor  of  said  H.  and  D.,  which  is  a  lien  up- 
on the  interest  of  Lemuel  P.  Dandridge  in  the  fund  ;  leav- 
ing a  balance  of  $3.93  in  the  special  commissioner's  hands; 
and  make  report  to  the  next  term.  Said  special  commis- 
sioner is  also  directed  to  deliver  a  deed  to  John  Burns,  the 
purchaser,  who  has  paid  in  full  as  above  recited,  reserving 
through  his  land  the  road  from  the  land  sold  Serena  C.  Dan- 
dridge.    Upon  motion  of  Flick  &  Westenhaver,  attorneys 
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for  some  of  the  creditors,  it  is  further  adjudged,  ordered, 
and  decreed  that  a  rule  be  issued,  returnable  to  the  first 
day  of  the  next  term  of  this  court,  against  Serena  C. 
Dandridge,  the  purchaser  of  the  307-acre  tract,  to  show 
cause  why  said  real  estate  shall  not  be  resold  to  pay  the 
two  deferred  payments  of  purchase  money  due  from  her 
thereon." 

The  appellee  contends  that  this  is  a  final  decree,  and  has 
passed  beyond  the  power  of  the  court  as  to  the  disposition 
of  the  fund  thereby  made.  A  decree  for  the  payment  of 
money  is  a  final  decree,  and  is  conclusive  as  to  the  ques- 
tions thereby  determined.  Code  1891,  c.  135,  s.  1,  cL  7; 
Core  V.  Strickler^  24  W.  Va,  689.  The  decree  itself  must 
show  its  conclusiveness. 

As  to  the  sum  of  money  brought  into  court  by  its  com- 
missioner, and  the  payment  and  distribution  thereof  to  the 
various  parties  named,  it  is  final  and  conclusive  ;  but  as  to 
the  basis  of  distribution  it  is  not, for  it  does  not  pretend  to 
settle  this  question,  already  determined  by  a  former  de- 
cree of  the  court.  The  apparent  distribution  of  the  fund 
is  not  made  in  accordance  with  said  decree,  but  according 
to  some  equitable  basis  presented  to  the  court  by  the  com- 
missioner. This  report  being  lost,  it  is  impossible  for  the 
court  to  say  what  it  was,  but  it  is  compelled  to  accept  the 
decree  as.  it  finds  it.  By  the  decree,  Sarah  P.  Dandridge 
is  allowed  two  hundred  dollars,  Serena  C.  Dandridge  one 
hundred  and  twenty-two  dollars,  and  fifty-three  dollars  and 
seventy-nine  cents  balance  on  debt  of  Colin  C.Porter,  paid 
for  their  benefit,  and  Lemuel  P.  Dandridge  nine  hundred 
sixty-nine  dollars  and  thirty-five  cents  to  be  paid  on  the 
debt  of  Houser  &  Drawbaugh.  These  sums,  if  allowed  as 
distributive  shares,  are  entirely  variant  to  the  apportion- 
ment provided  in  the  original  decree,  and  the  court  must 
have  departed  therefrom  for  some  reason  apparent  to  itself, 
with  the  intention  of  equalizing  it  in  future  management 
of  the  fund.  According  to  the  original  decree,  appellant 
was  entitled  to  a  little  less  than  one-sly  th,  while  Lemuel  P. 
Dandridge  was  entitled  to  a  little  less  than  twice  as  much 
as  appellant,  yet  by  this  decree  he  is  allowed  over  six  times 
as  much;  showing  plainly  that  the  court,  for  some  reason, 
was  not  following  the  original  apportionment.      It   may 
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have  been  from  the  reason  that  she  had  not  paid  her  pur- 
chase money  notes,  and  that  she  would  be  allowed  her  due 
proportion  out  of  them  as  a  credit  thereon.  If  the  origi- 
nal apportionment  Lad  been  carried  out  after  two  of  the 
distributees  had  received  their  portion,  and  dropped  out 
of  the  distribution,  as  it  appears  they  early  did  do,  by  the 
absorption  of  their  shares  in  the  payment  of  their  debts, 
the  fund  should  have  been  divided,  one-fourth  to  appellant, 
one-fourth  to  Sarah  P.  Dandridg-e,  and  two-fourths  to  L. 
P.  Dandridge.  This  one  hundred  and  twenty-two  dollars 
may  have  been  some  charg'e  or  debt  allowed  her  as  against 
the  other  distributees,  to  be  credited  on  her  notes,  about 
which,  however,  it  is  useless  to  conjecture  in  the  absence 
of  proof.  The  decree  shows  she  was  to  receive  one  hun- 
dred and  twenty-two  dollars  out  of  this  fund,  and  to  this 
extent  it  is  final  and  conclusive.  She  denies  its  receipt  by 
he  J ,  and  presumptively  it  was  not  paid,  but,  in  accordance 
with  the  rules  of  equity,  was  retained  by  the  commissioner 
as  a  credit  on  her  notes  held  by  him,  and  is  still  among  his 
effects  or  was  paid  out  by  him  for  the  benefit  of  the  other 
distributees  unless  since  his  death  it  has  been  received  by 
his  successor. 

On  the  19th  day  of  December,  1890,  the  court  entered 
the  following  decree:  '*This  cause  came  on  again  this  I9th 
day  of  December,  1890,  to  be  further  heard  upon  the  pa- 
pers formerly  read,  and  was  argued  by  counsel ;  and  it 
being  suggested  to  the  Court  that  Special  Commissioner 
Blackburn  Hughes  has  departed  this  life  since  the  rendi- 
tion of  the  last  decree  of  December  12,  1889,  in  the  cause, 
it  is  adjudged,  ordered,  and  decreed  that  Joseph  Trapnell 
be,  and  he  is  hereby,  appointed  special  commissioner  in 
the  stead  of  the  said  Blackburn  Hughes,  deceased,  with 
instructions  to  demand  and  receive  from  the  personal  rep- 
resentative of  the  said  Hughes  any  balance  remaining  in 
his  hands  under  the  said  decree  of  December  12,  1889,  and 
the  bonds  on  the  deferred  payments  on  the  parcel  of  land 
purchased  b\'  Serena  C.  Dandridge;  but,  before  receiving 
any  money  hereunder,  said  special  commissioner  will  ex- 
ecute a  bond  before  the  clerk,  with  security  to  be  approved 
by  him,  in  the  penalty  of  $2,000.  It  is  further  adjudged, 
ordered,  and  decreed  that  a  rule  issue,   returnable  to  the 
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first  day  of  the  next  term,  against  the  said  Serena  C.  Dan- 
dridge,  the  purchaser  of  the  said  tract  of  307  acres,  in  the 
proceedings  mentioned,  to  show  cause  why  the  said  real 
estate  shall  not  be  resold  to  pay  the  two  deferred  pay- 
ments of  purchase  money  due  from  her  thereon." 

By  this  decree  said  commissioner  was  authorized  to  re- 
ceive from  the  personal  representative  of  his  predecessor 
said  one  hundred  and  twenty-two  dollars,  if  still  in  his  hands 
to  credit  of  the  fund.  The  appellant  could  not  enforce  its 
payment  whileher  purchase-money  notes  remained  unpaid. 
This  is  a  matter  of  judicial  inquiry  for  the  court.  If  this 
sum,  with  or  without  the  consent  of  the  appellant,  was  re- 
tained in  the  hands  of  Special  Commissioner  Hughes  as  a 
credit  on  her  notes,  it  became  a  part  of  the  funds  of  the 
suit,  which  his  successor  had  the  right  to  demand  and  re- 
ceive under  the  order  of  the  court,  and  she  would  be  en- 
titled to  credit  therefor.  Whatever  the  determination  as 
to  this  fund  maj  be,  the  decree  of  the  12th  of  December, 
1889,  does  not  bar  or  in  any  way  prevent  appellant  from 
demanding  and  having  assigned  to  her,  as  a  credit  on  her 
purchase  money,  her  rightful  apportionment  of  the  whole 
fund  on  the  original  basis  fixed  after  the  payment  of  the 
debts  with  which  her  share  was  charged.  The  various 
decrees  entered  in  the  case  must  show  this,  without  resort 
to  any  of  the  reports  made  by  the  different  commis- 
sioners, for  no  funds  brought  into  the  cause  could  be  paid 
out  without  a  proper  decree  therefor.  The  decrees  must 
show  the  amount  applied  to  the  benefit  of  each  of  the  dis- 
tributees, and  therefore  which  of  them  have  received 
their  full  shares,  and  which  of  them  are  entitled  to  the  res- 
idue of  the  funds  arising  from  appellant's  purchase  and 
still  under  the  control  of  the  court.  Sarah  P.  Dandridge, 
afterwards  Hughes,  has  never  received  her  just  appor- 
tionment of  the  fund,  so  far  as  the  decrees  show;  yet  a 
creditor  of  L.  P.  Dandridge,  one  of  the  distributees,  is 
permitted  to  take  the  whole  balance  of  the  fund,  without, 
any  consideration  of  the  rights  of  the  two  unpaid  distribu- 
tees. The  creditors  of  the  other  distributees  have  no  right 
to  subject  the  share  of  the  appellant  to  the  payment  of  their 
debts,  but  her  right  to  the  fund  in  controversy  for  the 
satisfaction  of  her  distributive  share  is  entitled  to  priorify. 
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by  reason  of  the  orig-inal  decree  settling  the  principles  of 
the  cause,  to  which  all  the  subsequent  decrees,  being  mere- 
ly in  extension  of  the  principles  therein  settled,  must  as  a 
whole,  be  made  to  conform  by  the  decree  entered  as  a  final- 
ity. Such  being  the  case,  the  circuit  court  was  called 
upon  to  review  the  former  decrees  as  a  basis,  and 
the  intermediate  decrees  as  evidence  of  what  had  been 
done  in  pursuance  the -^of,  to  so  equalize  the  distribution 
of  the  balance  of  the  f •  iid  as  to  carry  out  the  rightful  ap- 
portionment provided  'or  in  the  beginning.  This  is  equi- 
ty, and  this  is  what  this  appellant  had  the  right  to  demand. 
It  is  a  mere  matter  of  statement  and  calculation  from  the 
various  decrees,  and  does  not  need  the  assistance  of  the 
lost  reports.  Out  of  a  certain  fund  she  and  others  are  to 
receive  certain  proportions.  She  has  never  received  any- 
thing except  certain  sums  applied  on  her  liabilities  by  the 
court,  and  now  it  is  vlaimed  there  is  nothing  due  her. 
This,  if  true,  the  de  'cs  should  show  ;  otherwise  she  is 
entitled  to  such  propor*  on  of  her  share  as  they  fail  to  show 
was  applied  for  her  ben.^i't.  The  real  question  in  dispute 
is  whether  the  fund  in  controversy  belongs  to  the  distri- 
butive share  of  L.  P.  Dandridge,  Serena  C.  Dandridge,  or 
the  estate  of  Sarah  P.  Hughes'^  deceased.  If  his  creditors 
have  already  received  L.  P.  Dandridge's  full  share,  they 
are  entitled  to  no  more,  although  their  debts  remain  unpaid. 
The  decrees  are  the  best  edvidence  of  this,  as  well  as  to 
all  the  other  distributees,  und  the  court  should  be  able  to 
trace  the  full  disposition  of  the  fund  from  them,  so  as  to 
arrive  at  a  correct  conclusion  and  disposition  of  this  case. 

Appellant's  petition  fails  to  make  necessary  parties 
thereto  all  parties  claimants  to  such  fund,  and  should  be 
amended  in  this  respect.  Railroad  Co,  v.  Vanderwerker^ 
33  W.  Va.  191,  (10  S.  E.  289);  MarshalVs  ExW  v.  Hall,  42 
W.  Va.  641,  (26  S.  E.  300). 

The  decree  of  the  9th  dav  of  March,  1898,  is  reversed, at 
the  costs  of  Craven  TrussePs  executor,  representing  the 
distributive  share  of  L.  P.  Dandridg,e  and  the  cause  is  re- 
manded to  the  circuit  court  for  further  proceedings  ac- 
cording to  the  rules  of  equity. 

Reversed, 
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CHARLESTON. 

Ralphsnyder  v.  Shaw  et  aL 

Submitted  Sept.  15,  1898.— Decided  Dec.  14,  1898. 

1.  Contracts — Trustee — Fraud — Sale  of  /Mttd, 

Where  a  trustee  is  proceeding'  to  make  sale  of  real  estate  at 
public  auction,  and  R.  and  B.,  after  competing  as  bidders  for 
some  time,  enter  into  a  verbal  ai^rcement  that  R.  shall  desist  from 
bidding-,  and  B.  should  proceed  as  advised  from  time  to  time,  and, 
if  B.  became  the  purchaser,  he  was  to  divide  the  property  pur- 
chased with  R.,  such  an  ag-reement  is  a  fraud  upon  the  vendor, 
and,  if  B.  refuses  to  comply  w^ith  the  agreement,  it  cannot  be  en- 
forced R.     (p.  685). 

2.  Contracts— 5a/^  of  Land^Public  Policy. 

A  contract  of  this  character  is  void,  as  being-  contrary  to  public 
polciy.     (p.  686). 

3.  Statute  of  Frauds— 5a/^  of  Land— Trustee, 

Where  a  sale  of  real  estate  is  made  by  a  trustee,  and  no  mem^ 
orandum  is  made  in  writing  by  the  trustee,  such  sale  is  void  un- 
der the  statute  of  frauds,     (p.  686), 

Appeal  from  Circuit  Court,  Preston  County. 
Bill  by  J.  C.  Ralphsnyder  against  Leroy  Shaw  and  anoth- 
er.    Decree  for  plaintiff,  and  defendants  appeal. 

Reversed. 

P.  J.  Crogan  and  James  A.  Brown,  for  appellants. 
R.  W.  Monroe  and  C.  P.  Guard,  for  appellee. 

English,  Judge  : 

On  the  first  Monday  of  May,  1897,  J.  C.  Ralphsnyder 
filed  his  bill  in  the  circuit  court  of  Preston  County,  ag-ainst 
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Leroy  Shaw  and  Henry  Clay  Hyde,  trustee,  William  G, 
Brown  and  James  A.  Brown,  basing  his  claim  for  relief  on 
the  following-  facts,  to-wit :  That  said  James  Brown,  on 
the  1st  of  March,  1897,  made  an  assig^nment  under  a  deed 
of  trust  to  said  Hyde  and  Shaw,  trustees,  purporting  to 
convey  all  his  estate,  real  and  personal,  in  trust  to  said 
trustees  for  the  benefit  of  his  numerous  creditors;  that 
said  trustees  advertised  said  property  for  sale  on  the  5th 
of  April,  1897,  and  in  pursuance  of  said  advertisement 
said  trustees,  on  said  5th  of  April,  proceeded  to  sell  said 
property,  Leroy  Shaw  acting-  as  auctioneer  or  crier  of 
the  property  at  said  sale,  and,  not  having  completed  sale 
on  the  5th,  the  same  was  adjourned  until  April  6th,  said 
Shaw,  continuing  to  act  as  auctioneer,  and  said  Hyde  as 
clerk  ;  that,  after  many  articles  had  been  offered  and  sold, 
said  trustee  offered  certain  portions  of  the  real  estate  in 
parcels  or  lots,  and  also  the  brick  dwelling  house  in  the 
town  of  Kingwood,  together  with  the  lawn  surrounding 
the  same,  and  the  garden  and  orchard  adjacent  thereto, 
and  the  pasture  field  and  wheat  field  contiguous  and  ad- 
jacent thereto,  with  the  understanding  that  the  aggregate 
price  of  said  real  estate  by  lots  and  parcels  should  bring 
as  much  as  it  brought  as  a  whole;  that  said  trustee  offered 
said  real  estate  first  in  parcels,  and  it  brought  the  aggre- 
g-ate  price  of  four  thousand  four  hundred  and  fifty-three 
dollars ;  afterwards  it  was  offered  by  them  as  a  whole, 
and  brought  four  thousand  four  hundred  and  seventy- 
five  dollars.  The  plaintiff  further  alleged  that  he  had 
an  arrangement  with  the  defendant  W.  G.  Brown  by 
which  he  and  Brown  were  to  buy  said  property  jointly; 
that  said  Brown  was  to  do  the  bidding,  and  buy  the 
property  in,  and  plaintiff  was  to  stand  by  for  the  pur- 
pose of  indicating  to  said  Brown  how  much  to  bid  on  said 
property,  and  Brown  was  to  stop  when  so  directed  by  plain- 
tiff; that  under  this  agreement  said  Brown  bid  the  proper- 
ty up  to  four  thousand  four  hundred  and  seventy-five 
dollars,  which  bid  was  acquiesced  in  by  plaintiff,  and 
the  property  was  knocked  dowm  to  Brown;  that  he  noti- 
fied the  said  trustees  that  the  sale  was  made  to  him- 
self and  Brown  jointly,  and  that  he  was  ready  to  comply 
on  his  part  with  the  terms  of  sale,  and  that  he  would  see 
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Brown,  and  fix  it  up;  that  he  did  call  oa  Brown  and  noti- 
fied him  that  he  was  ready  to  comply  with  the  terms  of  sale, 
and  suggested  that  they  do  so  at  once;  that  said  Brown 
made  some  excuse,  and  asked  for  delay,  and  said  they 
could  fix  it  next  morning ;  that  he  saw  Brown  next  morn- 
ing, who  stated  then  that  he  had  concluded  not  to  comply 
with   the  terms  of  sale,  but  that,  if  pUintiif  desired  to  do 
so,  and  wanted  all  the  property,  he  was  perfectly  satisfied; 
that  he  (plaintiff)  went  at  once  to  said  trustees,  and  noti- 
fied them  of  the  facts,  and  of  his  intention  to  take  the 
property  himself,  and  of  his  readiness  to  comply  with  the 
terms  of  sale,  but  the  trustees  refused  to  permit  him  so  to 
do ;    and  he  charged  that  said  trustees  were   colluding 
and  combining  with  the  defendant  W.  G.  Brown  to  cheat 
and  defraud  him,  and  wholly  deprive  him  of  the  benefit 
of  his  purchase^  and  that  they  were  proposing  to  re-oflfer 
the  property  for  sale,  and  had  given  notice  that  on  the  12th 
of  April,  1897,  they  would  again  offer  said  property  for  sale 
at  public  auction,  without  regard  to  the  rights  of  plaintiff; 
that  said  sale  to  Brown  was  fairly  made,  and  for  asu£Qcient 
price,  and  was,  in  effect,  a  sale  to  complainant  after  Brown 
voluntarily  retired  there  from,  and  notified  the  trustees  that 
he  would  not  comply;  that  he  had  a  right  to  have  the  sale 
made  to  him  by  said  trustees  specifically  enforced,  and  he 
tendered  his  notes  with  good  security,  in  accordance  with 
the  terms  of  sale,  and  prayed  that  Shaw  and  Hyde,  trus- 
tees, be  enjoined  from  selling  or  offering  said  brick  dwell- 
ing house,  the  lot,  or  any  other  property  sold  as  aforesaid 
to  W.   G.   Brown   for  complainant,  and  that  said  trustees 
might  be  required  to  convey  said  property  to  him. 

The  defendant  W.  G.  Brown  answered  the  plaintiff's 
bill,  and  alleged  that  the  allegations  in  said  bill  relating 
directly  to  the  actions,  conduct,  and  alleged  understand- 
ings and  agreements  of  the  respondent  with  the  plaintiff 
by  which  they  were  to  buy  said  property  (meaning  the 
brick  house  and  lands  and  lots  contiguous  thereto)  jointly 
and  that  by  said  contract  and  agreement  respondent  was 
to  do  the  bidding  and  buy  the  property  in,  and  the  plain- 
tiff to  stand  by  for  the  purpose  of  indicating  to  respondent 
how  much  to  bid  on  said  property,  and  that  he  was  to  stop 
bidding  when  so  directed,  and  under  said  arrangement 


W.  Va.]  Ralphsnyder  v.  Shaw  et  aL  683 

the  property  was  knocked  down  at  four  thousand  four  hun- 
dred and  seventy-five  dollars  to  them  were  not  true;  that  he 
bid  for  himself  only,  and  the  property  was  knocked  down  to 
him  at  four  thousand  four  hundred  and  seventy-five  dollars; 
that  the  sale  was  made  to  him  alone,  and  he  denied  he  had 
any  such  arrangement  hefore  or  aftersaid  sale,  that  he  and 
plaintiff  were  to  hold  this  property  jointly,  or  at  any  time 
asked  for  delay  or  time  to  consider  the  settlement  of  said 
joint  bid  or  ownership,. or  giving  joint  notes  with  the  plain- 
tiflf  for  said  property,  as  he  never  had  any  such  arrange- 
nient;that  while  respondent  was  bidding  on  said  property  he 
was  approached  by  plaintiff,  who  said  to  him  at  the  time  re- 
spondent had  a  bid  of  three  thousand  five  hundred. dollars 
on  the  brick  house,  which  was  then  being  offered  separate- 
ly. *'There  is  no  use  of  us  bidding  against  each  other; 
can't  we  make  some  arrangement?''  or  words  of  like  im- 
port, and  respondent  replied  that,  if  he  got  the  property, 
then  no  doubt  he  and  plaintiff  could  deal;  that  thereupon, 
there  being  no  higher  bid,  said  brick  house  was  knocked 
down  to  respondent  for  three  thousand  five  hundred  dol- 
lars, but  only  conditionally, as  said  house  was  then  to  be  of- 
fered with  the  adjoining  lands,  and,  if  they  brought  more  as 
a  whole  then  respondent  was  not  to  have  said  brick  house 
at  his  bid  of  three  thousand  five  hundred  dollars, and  there- 
upon, said  property  being  offered  as  a  whole,  he  bought  it 
for  four  thousand  four  hundred  aud  seventy-five  dollars. 
On  the  following  evening  plaintiff  came  to  respondent's 
office,  and  set  up  a  claim  of  partnership  or  joint  owner- 
ship in  said  property,  which  respondent  denied,  but  told 
plaintiff  he  might  have  the  property  at  his  bid  if  he  would 
step  in  and  comply  with  the  terras  of  sale.  Plaintiff  re- 
plied he  would  let  respondent  know  the  following  morn- 
ing. This  was  on  Wednesday  evening,  and  respondent  saw 
no  more  of  plaintiff  until  the  next  Saturday  morning,  when 
he  came  again  to  the  office,  and  proposed  to  comply  with  the 
terms  of  said  sale.  On  the  precedingThursday,  the  plaintiff 
not  having  come  in  as  he  agreed  to  do,  respondent  notified 
the  trustees  that  he  would  not  comply  with  the  terms  of 
sale,  and  said  trustees  again  offered  said  property  on  Fri- 
day of  that  week, and,  not  receiving  a  sufficient  bid,  adjourn- 
ed the  sale  until  the  following  Monday.     Said  trustees  also 
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answered  plaintiff's  bill,  denying*  every  material  allegation 
with  reference  to  any  collusion  with  said  Brown,  or  kno .fl- 
edge that  plaintiff  was  a  purchaser;  that,  after  the  sale 
was  made,  the  plaintiff  claimed  to  said  trustees  that  he 
was  a  partner  in  the  purchase  with  Brown,  and  offered  to 
comply  with  his  part  of  the  purchase,  which  the  trustees 
declined,  and,  when  notified  by  W.  G.  Brown  that  he  would 
not  complete  the  purchase,  they  offered  the  property  again 
for  sale.     Said  trustees  also  pleaded  and   relied  on  the 
statute  of  frauds,  and  demurred  to  plaintiff's  bill.     On  the 
12th  of  April,  1897,  an  injunction  was  awarded  as  prayed 
for  in  plaintiff's  bill.     Depositions  were  taken   by   both 
parties.     On  September  13,  1897,  the  cause  was  heard,  the 
injunction  perpetuated,  and   the  court  further  held  that 
the  plaintiff  was  entitled  to  demand  of  said  trustees,  Shaw 
and  Hyde,  specific  performance  of  the  contract  of  purchase 
set  out  in  this  bill,  and  the  plaintiff  was  given  ten  days 
from  the  rising  of  the  court  in  which  to  comply  with  the 
terms  of  said  sale,  and,  upon  his  complying  therewith, 
requiring  said  trustees  to  convey  to  said  Ralphsnyder,  by 
deed  of  special  warranty,  the  property  so  purchased,  and 
further  directing  a  writ  of   possession  in  favor  of   said 
Ralphsnyder  on  his  compliance  with  the  terms  of  sale. 
From  this  decree  said  trustees  obtained  this  appeal,  claim- 
ing seven  points  of  error.     First,  as  to  the  action  of  the 
court  in  overruling  the  defendants'  demurrer;  second,  in 
dissolving  the  injunction  and  dismissing  the  bill;  third,  in 
not  excluding  certain  depositions  that  were  excepted  to; 
fourth,  in  refusing  to  hear  the  cause  at  the  July  term,  1897; 
fifth,  in  directing  a  conveyance  to  plaintiff;  the  sixth  and 
seventh  assignments  being  the   same  as  the    fifth    and 
second. 

Do  the  circumstances  shown  by  the  pleadings  and  proof 
in  this  case  entitle  the  plaintiff  to  the  relief  prayed  for,  or 
to  that  afforded  him  by  the  final  decree?  His  bill  alleges 
that  he  had  an  arrangement  and  understanding  with  W.  G. 
Brown  by  which  they  were  to  buy  the  property  jointly,— 
Brown  to  do  the  bidding,  and  plaintiff'  to  stand  by  and 
indicate  when  he  should  stop.  Brown,  in  his  answer,  says 
that'  while  he  was  bidding  on  this  property  he  was 
approached  by  plaintiff,  who  said:     *' There  is  no  use  in  us 
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bidding-  aoi-ainst  each  other.    Can't  we  make  some  arrange- 
ment?"    Now,  to  what  motive  can  we  attribute  this  lan- 
guage?   It  is  evident  there  was  a  desire  on  the  part  of  the 
plaintiff  to  prevent  further  competition,  in  order  that  the 
property  might  be  purchased  for  less  money  than  it  would 
have  brought  had  Brown  and  plaintiff  continued  to  bid 
ag-ainst  each   other;  and  it  would   appear  from  Brown's 
answer  that  he  was  willing-,  if  he  could  g-et  the  property,  to 
deal  with  the  plaintiff.     The  circumstances  immediately 
attending-  the  sale  are  detailed  by  J.  P.  Neff,  a  witness 
examined  by  the  plaintiff.     He  says:     **Mr.  J.  C.  Ralph- 
snyder  asked  me  to  bid  on  the  property  for  him  [the  brick 
house  and  the  surrounding  real  estate].     He  stood  by  and 
superintended  the  bidding  upon  my  part.     W.  G.  Brown 
and  myself  bid  it  up.     I  bid  it  up  to  $3,400;  Ralphsnyder 
standing  by.     W.  G.  Brown  bid  $3,500.     Then  Brown  took 
me  to  one  side,  and  inquired  who  I  was  bidding-  for.   I  then 
told  him  that  I  was  bidding  for  J.  C.  Ralphsnyder,  and 
pointed  Mr.  Ralphsnyder  out  to  him.     I  told  Mr.  Ralph- 
snyder that  Mr.  Brown  wanted  to  see  him,  and  they  walked 
off  tog-ether,  and  had  their  conversation  to  themselves. 
When  they  came  back,  Mr.  Ralphsnyder  told  me  not  to  bid 
any  more  until  he   would  let  me  know,  for  him  and  Mr. 
Brown   had  arrang-ed  the   matter  to    buy  the    property 
tog-ether,  and  Mr.  Brown  would  do  the  bidding-.     W.  G. 
Brown  was  present.     He  did  not  say  anything.    He  acqui- 
esced in  it.     I  then  ceased  bidding."    On  the  third  day 
when  the  property  was  offered  as  a  whole,  this  witness 
says  the  plaintiff  asked  him  to  be  present,  but  not  to  bid 
without  further  orders  from  him.     When  the  trustee  was 
selling-  the  property,  Brown  and  plaintiff  would  converse, 
and  then  Brown  would  bid;  plaintiff  would  make  gestures 
to  Brown,  and  then  Brown  would  bid;  and  the  property 
was  knocked  off  to  Brown  at  four  thousand  four   hun- 
dred and  seventy-five  dollars.     The  plaintiff  also  states 
in   his  deposition  the  same    in   substance  as  stated   by 
witness  Neff  in  regard  to  the  arrangement  between  him 
and  Brown  to  prevent  further  competition  in  the  way  of 
biddings  on  said  property,  which  arrangement  was  made 
when  the  brick  house  was  offered  separately,  and  was  con- 
tinued on  the  next  day,  when  the  property  was  offered  as 
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a  whole,  and  boug-ht  in  by  Brown;  that,  after  this  arrangre- 
ment  was  made,  neither  plaintiff  nor  his  agent,  Neff,  made 
any  other  bid.     W.  G.  Brown,  in  his  testimony^  speaking 
of  his  conversation  with  Neff  during  the  progress  of  the 
sale,  says:     ''During  this  conversation  Mr.  Ralphsnyder 
stepped  up  to  me,  and  neither  he  nor  Squire  Neff  informed 
me  that  plaintiff  was  the  opposing  bidder.      Plaintiff  then 
said  there  was  no  use  bidding  against  each  other,  and  I 
told  him  I  did  not  think  there  was,  and,  if  I  got  the  prop- 
erty, he  and  I  could  deal.     *     *     *     My  intention  was  to 
buy  the  property  as  cheap  as  I  could,  and  sell  it  to  plaintiff 
at  an  advance,  and  in  this  way  make  something  for  myself. 
After  this  the  plaintiff  put  no  further  bid  on  it.     I  did  all 
the  bidding  myself,  and  it  was  knocked  off  to  me."     Now, 
then,  the  pleadings  and  evidence  clearly  show  that  an 
agreement  was  entered  into  between  the  plaintiff  and  W. 
G.  Brown,  which   was  not  only  intended   to,   but  which 
actually   did,   prevent  competition    in  bidding  upon   this 
property,  to  the  injury  and  prejudice  of  those  interested 
in  the  property  on  sale,  whether  as  owner  or  creditors. 
Will  a  court  of  equity  enforce  an  agreement  made  under 
such  circumstances?    On  this  question.  Tucker,  in  his 
Commentaries,  speaking  of  frauds   upon  auctions,    says 
(v^olume  2,  p.  423):     **Connected  with  this  subject  is  the 
fraud   ot   two  persons  agreeing  not  to  bid  against  each 
other,  in  order  to  buy  the  articles  cheap,  and  share  them; 
which  agreement  has  been  decided  in  New  York  to  be 
against  public  policy,  and  void," — citing  Doolin  v.  Ward, 
6  Johns.  194,  the  syllabus  of  w^hich   case   is  as  follows: 
**  Certain  articles  being  advertised  for  sale  at  public  auc- 
tion, which  A.  and  B.  were  desirous  to  purchase,  it  was 
agreed  between  them  that  they  would  not  bid  against  each 
other,  but  that  A.  should  buy  the  articles,  and  afterwards 
divide  the  same  equally  with  B.     A.  made  the  purchase, 
but  refused  to  deliver  B.  the  one-half  of  the  goods.     In  an 
action  brought  by  B.  against  A.  to  recover  one-half  of  the 
profits  of  the  purchase,  it  was  held  that  the  agreement  was 
without  consideration,  and  void,  and  against  public  policy," 

citing  Hazuley  v.   Cramer^  4  Cow.  717.     In  the  case  of 

Underuwod  v.  McVeigh^  23  Grat.  408,  which  was  a  proceed- 
ing by  way  of  an  attachment  against  real  estate,  in  which 
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there  was  an  order  of  sale,  and  a  sale  and  conveyance  to 
the  purchasers,  it  was  held  that:     "If  the  purchaser  com- 
bined with  others  to  purchase  the  property  at  the  attach- 
ment sale  at  a  sacrifice,   and   if,   in   pursuance  of  such 
combination,  they  so  acted  as  to  prevent  competition  at 
said  sale,  or  to  prevent  said  property  realizing-  a  fair  value, 
then  such  combination  and  action  were  fraudulent,  and  the 
deed  of  the  sheriff  passed  no  title  to  the  purchaser."    The 
same  principle  is  announced  in  Whitaker  v.  Bond^  63  N.  C. 
290,  the  syllabus  in  which  case  reads  as  follows:     **  Where 
a  bidder  at  auction  offered  one,  who  also  proposed  to  bid, 
that,  if  he  would  d-esist,  she  would  divide  the  land  with 
him,  held  to  be  fraud  upon  the  vendor,  and  so  to  violate  the 
contract  of  purchase  afterwards  made  by  her  as  the  only 
bidder."     The  law  is  thus  stated  in  1  Am.  &  Eng.  Enc. 
Law,  997:     "Agreements  not  to  bid  at  public  auction  are, 
in  general,  void,  and  against  public  policy,  and  tending  to 
fraud,  and  vitiate  the  sale;  but  this  rule  extends  to  combi- 
nations having  for  their  objects  to  stifle  fair  competition 
with  the  design  of  purchasing  at  a  price  less  than  the  fair 
value  of  the  property."    Authorities  might  be  multiplied 
in  support  of  this   proposition,  but   those  above  quoted 
clearly  indicate  that  this  sale  was  void,  as  contrary  to 
public  policy.     This  sale  was  also  void  as  contrary  to  the 
statute  of  frauds,  which  was  pleaded  and   relied   upon, 
there  being  no  conveyance  or  memorandum  in  writing  of 
the  sale  and  purchase.     See    William  &  Mary  College  v. 
Powell,  12  Grat.  372;  Flemings.  Holt,  12  W.  Va.  143.     So 
far  as  the  evidence  shows,  there  was  no  note  of  entry  made 
by  the  trustees  of  this  sale  at  the  time  it  was  made.     See 
Smith  V.  Jones,  7  Leigh,  165;  Brent  v.  Green,  6  Leigh,  16. 
Looking  to  the  entire  record,  including  the  pleadings  and 
the  evidence,  it  is  clear  to  my  mind  that  there  was  a  com- 
bination between  the  plaintiff  and  the  defendant  W.  G. 
Brown  to  prevent  competition  between  them  as  bidders 
upon  said  property,  and,  as  Brown  says  in  his  deposition, 
to  buy  the  property  as  cheap  as  he  could,  and  sell  it  at  an 
advance.    It  was  to  effect  this  object  that  Brown  approach- 
ed Neff,  who  was  bidding  for  plaintiff,  and  to  carry  out 
the   same  intent  Neff  was  ordered  by  plaintiff  to  cease 
bidding.     Any  combinations  of  this  character,  which  have 


688  First  Nat'l  Bank  et  aL  v.  Parsons  ct  ah        [45 

the  effect  of  preventing-  a  fair  sale,  will  prevent  a  pur- 
chaser who  makes  such  an  arrang-ement,  and  carries  it 
out,  from  acquiring-  title  as  purchaser;  and  a  court  of 
equity  will  not  lend  its  aid  in  enforcing-  a  contract  of  this 
character  against  the  party  with  whom  the  combination  is 
made,  but  will  leave  the  parties  where  it  finds  them.  My 
conclusion  therefore  is  that  the  circuit  court  erred  in  per- 
petuating said  injunction,  and  in  holding  that  the  plaintiff 
was  entitled  to  a  specific  performance  of  his  contract 
against  said  trustees,  Shaw  and  Hyde.  The  decree  com- 
plained of  is  reversed,  and  plaintiff's  bill  dismissed. 

Reversed. 
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45       688     1.     Circuit  Covrts— Duration  of  Term, 

f64       ift^  A  term  of  a  circuit  court  of  one  county  can,  if  necessary,  pro- 

long- its  session  beyond  4  o'clock  p.  m.  of  the  third  day  of  the  time 
fixed  for  a  term  in  another  county .     (pp.  690-93). 

2.  Circuit  Courts. 
Circuit  courts  of  different  counties  in  the  same  circuit  may  sit 

at  the  same  time.     (p.  693). 

3.  Suretyship—  Release  of  Surety — Equity—Surrender  of  Property, 
If  a  creditor  surrender  a  lien  or  hold  upon  property  of  a  prin- 
cipal debtor,  which  constitutes  a  substantial  security  for  the  debt, 
in  part  or  whole,  without  consent  of  a  surety,  the  surety  is,  in 
equity,  discharged  from  the  debt,  in  part  or  whole,  according*  to 
the  value  of  the  property  ;  but  if  the  principal  had  really  no  title 
to  the  property,  and  it  cannot  be  said  to  have  a  real  value  ap- 
plicable to  the  debt,  and  the  surety  is  not  injured  by  the  sur- 
render, the  surety  is  not  discharged,     (p.  695). 
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4.  Suretyship  ^Release  of  Surety—Debtor  and  Creditor — Contracts, 

Mere  indul^nce  of  a  principal  debtor  by  a  creditor,  without  a 
binding-  contract  for  such  indulgence,  based  on  valuable  consid- 
eration, will  not  discharge  a  surety,  (p.  698). 

5.  Suretyship — Continuance — Release  of  Surety— Contract. 

Mere  continuance  at  a  term  of  court  of  a  suit  against  a  princi- 
pal debtor  by  consent  of  the  creditor,  not  under  any  valid  contract 
to  continue,  will  not  discharge  a  surety,     (p.  698). 

6.  Suretyship — Release  of  Surety — Bill  Quia  Timet — Contracts. 

The  principle  on  which  an  agfreement  for  an  extension  of  time 
discharges  a  surety  is  that  the  creditor  thus  deprives  the  surety 
of  means  of  relieving  himself  by  paying  the  debt  and  proceeding 
immediately  against  the  principal,  or,  without  paying,  by  filing 
his  bill  quia  timet  tomake  the  surety  pay,  or  by  notice  to  the  cred- 
itor under  the  statute.  The  surety  is  not  discharged  by  an  act 
which  in  no  manner  affected  his  right  or  impaired  the  remedies 
of  the  creditor.     Adams  v.  Logan,  27  Grat.  201.     (p.  698). 

7.  Injunction  'Botut}— Pre/erred  Creditors— Judgynent — Fraudulent 

Conveyance. 

An  injunction  bond  payable  upon  the  contingency  speciiied  in 
its  condition,  given  before  a  deed  of  land  which  is  a  preference 
of  one  creditor  over  others,  and  which  stands  for  the  benefit  of 
all  creditors,  on  which  bond  judgment  is  recovered  after  the  date 
of  such  deed,  is  entitled,  under  s.  2,  c.  74,  Code  1891,  to  share  in 
said  land,  the  owner  of  such  judgment  being  a  creditor.  The 
contingent  character  of  the  bond  makes  no  difference,  (p.  700  ). 

Appeals  from  Circuit  Court,  Tucker  County. 

Suits  by  the  First  National  Bank  of  Cumberland  and 
others  against  Ward  Parsons  and  others.  From  a  judg- 
ment dismissing  the  bills,  plaintiffs  appeal. 

Reversed. 

W.  B.  Maxwell  and  A.  Jay  Valentine,  for  appellants. 

J.  P.  ScoTT,  A.  B.  Parsons,  Fred.  O'Blue,  and  Dayton 
&  Dayton,  for  appellees. 

Brannon,  President  : 

The  First  National  Bank  of  Cumberland  and  other  cred- 
itors of  Ward  Parsons  brought  four  separate  equity  suits 
against  him  and  others,  to  set  aside  a  conveyance  of  all 
real  estate  to  his  son  Lemuel  W. Parsons,  as  fraudulent; 
and,  upon  a  joint  hearing  of  the  causes,  a  decree  was  en- 
tered December   14,  1897,   dismissing  the  bills  of  these 
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creditors,  selling*  the  land  for  other  creditors,  but  igfnor- 
ing"  and  disallowing*  the  debts  of  those  creditors,  and  they 
appeal. 

One  error  assigned  against  the  decree  is  that  the  circuit 
court  of  Tucker  County  was  not   lawfully  sitting*  on  the 
date  of  this  decree,  its  term  having  expired,  for  the  reason 
that  the  term  of  the  circuit  court  of  Preston  County  was 
fixed  bylawto  begin  December  11th, and  the  Tucker  County 
court  could  not  go  on  till  December  14th.     This  presents  a 
much-mooted  and  interesting  and  very  important  question, 
which  ought  to  be  definitely  decided.     It  has  been  the  un- 
derstanding of  the  legal  profession,  so  far  as  I  am  able  to 
say,  for  many  years,  that  a  circuit  court  term  legally  ends 
at  a  point  of  time  from  which   there  only  remains  time 
enough,  by  the  usual  course  of  travel,  to  enable  the  judge 
to  reach  the  next  court  in  the  circuit,  and  open  it  not  later 
than  four  o'clock  of  the  afternoon  of  the  third  day.     This 
is  an  impression  founded  on  MendujrCs  Case^  6  Rand.  ( Va.) 
704 ;  HiWs  Case,  2  Grat.  595,  and  Boiccs  Case,  1   W.  Va. 
329.     But  in  all  of  these  cases  the  sentences  alleged  to  be 
void  because  of  the  alleged  expiration  of  the  terms  when 
they  were  rendered  were  sustained,  because  it  appeared 
that  a  sufficient  time  remained  after  sentence  for  the  judge 
to  reach   his  next  court   by  four  o'clock  after  noon  of  its 
third  day.     In  no  one  of  them  was  the  question  decided. 
Is  a  judgment  of  a  circuit  court  continuing  to  sit  after  it  is 
too  late  for  the  judge  to  so  reach  and  open  his  next  court 
by  four  o'clock  p.  m.  of  its  third  day,  rendered  after  that 
point  of  time,  void,  as  being  coram  non  jtidice,  or  voidable 
for  that  reason?    In  Menduni's  Case  the  question  is  mo^ted, 
but  not  decided,  but  passed  by  because  that  sentence  was 
in  time  for  the  judge  to  reach  his  next  term.     HiWs  Case 
is  the  nearest  approach  to  the  decision  of  this  question. 
The  syllabusof  the  decision  is  that  "the  law  has  affixed  no 
limit  to  the  terms  of  the  circuit  superior   courts   except 
that  the  judge  holding  the  court  shall  adjourn  in  time  to 
hold  the  next  court  in  his  circuit  at  the  time  appointed  by 
law;  and  the  judge  may  continue  the  session  of  his  court 
until  the  latest  period  which  will  allow  him  time  to  get  to  the 
next  court  by  four  o'clock  p.  ivL of  the  third  day  of  the  term." 
Judge  Duncan  does  not  in  his  opinion,  say  just  this,  but  per- 
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baps  it  is  a  fair  construction  of  what  he  does  say.  Judge 
Baker  said  nothing  of  that  kind.  He  only  said  it  was  the 
duty  of  the  judge  to  go  on  with  the  prisoner's  case  after  the 
expiration  of  his  term  as  he  did.  But,  at  any  rate,  it  is  not 
the  point  of  decision,  legally  speaking,  but  obiter  dictum;  for 
Hunter  Hill  was  sentenced  at  nine  o'clock  a.  m.,  in  Nanse- 
mond  County,  and  the  court  found,  as  it  was  certified,  that 
the  judge  could  travel  the  seventeen  miles  to  the  Isle  of 
Wight  Court  in  three  hours,  thus  having  four  hours  to  spare. 
The  same  may  be  said  of  Boice's  Case;  the  exact  point  now 
up  was  not  decided,  the  judgment  being  held  to  be  in  time. 
This  understanding  has  sprung  from  the  generality  of 
Judge  Duncan's  language  in  HilPs  Case^  whereas,  it  is  not 
certain  that  he  or  the  court  intended  to  decide  that  a 
judgment  rendered  after  the  third  day  of  the  next  term 
was  void. 

But  assume  that  Menduni's  and  HilVs  Cases  decide  that 
a  term  can  last  no  longer  than  a  point  of  time  from   which 
the  judge  can  reach  his  next  court  by  four  o'clock  p.   m.  of 
its  third  day,  and  that  a  judgment  rendered  later  than 
that  point  would  be  void;  I  would  then  hold  that   these 
cases  do  not  govern,  because  the  statute  existing  then  is 
different  from  that  now  in  force.     The  statute  governing 
those  cases  reads:     *'Each  of  the  aforesaid  courts  shall 
sit  until  the  business  thereof  shall   be  dispatched,   unless 
tbe  judge  holding  the  same  be  compelled  to  leave  the 
court,  in  order  to  arrive  in  time  at  the  next  succeeding 
court  of  his  circuit,  or  at  the  general  court."    I  Rev.  Code, 
p.  229.     Here,  it  might  be  said,  was  a  limitation  to  the 
term  by  the  letter  of  the  statute.     In   Mendufn's   Case^ 
Judge  Bouldin  states  that  two  of  the  judges — Brocken- 
brough  and  Summers — were  ''strongly  inclined  to  think 
that  the  qualifying  words  unless  the  judge  be  compelled 
to  leave  in  order  to  arrive,' etc.,  are  to  be  considered   as 
directory  or  permissive  only,  and  that  of  the  necessity  to 
go  to  the  next  court,  or  to  finish  what  is  before   him,  and 
what  has  already  been  begun,  he  is  to  judge,  and,   on   his 
own  responsibility,  decide  whether  a  compliance  with  the 
express  orders  of  the  legislature  to  dispatch  the  business 
before  him,  or  go  to  the  next  court,  as  the  law  permits, 
will  best  subserve  the  public  interest.     They  argue  that 
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it  is  right  it  should  be  so,  else  there  would  often  be  a  failure 
of  justice.  In  someof  our  courts  itsometimes  happens  that 
cases  of  the  most  important  character  could  not  be  finished, 
and  consequentlylwould  never  be  tried,  unless  the  judge  has 
power  to  run  into  the  term  of  the  next  court  to  which  his 
duty  calls  him  ;  and,  as  the  legislature  has  fixed  no  precise 
limit,  the  construction  which  best  fulfils  their  general  pur- 
pose is  the  rightone. "  But  this  point  was  waived,  not  decided. 
Our  present  statute  (section  2,  chapter  114,  of  the  Code) 
reads:  "The  supreme  court  of  appeals  and  circuit  court 
may  at  any  time  adjourn  from  day  to  day  until  the  busi- 
ness is  dispatched,  or  until  the  end  of  its  term," — mean- 
ing to  authorize  adjournment  from  day  to  day,  and  to  con- 
tinue these  adjournents  until  the  business  is  done,  or  un- 
til it  actually  adjourns ;  the  end  of  the  term  here  meant 
being  not  that  which  happens  from  the  coming  on  of  the 
time  fixed  for  another  cnurt,  but  the  actual  end  of  the 
term  by  actual  adjournment.  This  section  leaves  out  that 
language  in  it  when  HilVs  Case  was  decided,  "unless  the 
judge  holding  the  same  shall  be  compelled  to  leave  the 
court  in  order  to  arrive  in  time  at  the  next  succeeding 
court  of  his  circuit."  The  statute  having  changed,  HilPs 
CasCy  if  it  decided  the  point,  cannot  apply.  We  must  con- 
strue and  apply  our  present  act.  Our  statute  law  fixes 
dates  for  the  commencement  of  terms,  but  fixes  no  ex- 
press length  of  those  terms.  The  only  limitation  is  one 
to  be  implied,  it  may  be  said,  by  the  coming  of  the  time 
fixed  for  another  court ;  and,  as  each  county  has  its  time, 
the  law  intends  to  close  one  court  when  another  begins. 
But  it  is  only  an  implied  termination.  The  judge  is  direc- 
ted, it  is  true,  to  hold  a  court  in  the  other  county;  but,  if  he 
continues  in  one  county,  the  court  of  the  other  county  is 
simply  without  a  term, — the  term  is  simply  lost  in  the  sec- 
ond county.  The  Preston  term  is  simply  lost  or  lapsed; 
but  the  Tucker  term,  already  in  session,  if  actually  con- 
tinuing, is  still  the  circuit  court  of  Tucker.  It  has  not 
ceased  to  exist.  It  has  its  own  separate,  independent,  ex- 
istence as  the  circuit  court  of  Tncker.  The  regular  judge 
of  the  circuit — the  person  representing  the  judicial  office 
and  function  in  the  circuit — is  on  its  bench,  and  nowhere 
else;  and  it  cannot  be  that  its  acts  are  void..   The  plain  ob- 
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ject  of  the  act  is  to  continue  the  court  until  the  business  is 
done;  but,  as  that  might  prolong-  its  session  indefinitely  if 
it  had  to  sit  until  all  its  business  was  dispatched,  the  act 
plainly  contemplates  the  power  to  adjourn,  though  all  the 
business  ma}'  not  be  done,  by  the  use  of  the  words,  "until 
the  end  of  the  term."  Look  at  the  inconvenience  and  evil 
resulting  from  a  different  construction.  An  important 
criminal  cause,  occupying  days  or  ^veeks  in  one  county,  is 
on  trial.  All  the  evidence  and  arguments  have  been 
heard.  The  jury  is  out  deliberating,  but  has  not  reached 
a  verdict.  The  clock  strikes  the  hour  when  the  judge 
ought  to  leave  to  get  to  his  next  court.  He  calls  in  the  jury, 
and  disbands  it;  remands  the  prisoner  to  jail.  All  the  ex- 
pense and  work  go  for  naught,  and,  worse  yet,  the  prison- 
er is  deprived  of  his  right  of  a  speedy  trial.  I  cannot  yield 
to  this  construction,  entailing  so  much  evil,  without  a  statute 
more  plainly  calling  for  it  than  our  present  statute.  There- 
fore I  think  the  acts  of  the  circuit  court  of  Tucker  not 
void,  though  done  by  that  court  sitting  any  number  of 
days  into  the  term  fixed  for  the  circuit  court  of  Preston. 
It  seems  to  me  that  common  sense,  convenience,  dispatch 
of  the  public  business,  range  themselves  on  the  side  of  one 
construction;  mere  idle  technicality  and  inconvenience  on 
the  other.  Two  courts  in  the  same  circuit  can  proceed  at 
the  same  time  in  different  counties.  The  law  provides 
that  a  judge  of  one  circuft  may  hold  in  that  of  another. 
The  circuit  court  of  each  county  is  a  separate,  distinct 
enity, — an  existence  in  itself.  Why  a  lawful  judge  may 
not  sit  in  one  county,  another  lawful  judge  in  another 
county  of  the  same  circuit  at  the  same  time,  I  have  yet 
seen  no  good  reason.  It  does  not  appear  whether  the  cir- 
cuit court  of  Preston  was  going:  on  at  the  time  or  not.  If 
so,  it  would  not,  in  my  judgment,  alter  the  case. 

Under  authority  of  the  Constitution  (Art.  VIIL,  Sec.  15) 
the  legislature,  by  Code  1891,  c-  112,  s.  11,  has  provided  for 
holding  circuit  courts  "when  from  any  cause  the  judge  shall 
fail  to  attend  and  hold  the  same,  either  at  the  commence- 
ment of  the  term,  whether  regular,  adjourned  or  special ; 
or  if  he  be  in  attendance,  and  cannot  properly  preside,"  by 
the  election  of  special  judges.  The  special  judge  is  a  judge, 
under  the  Constitution  and  statute,  vested  with  circuit  court 
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powers,  and  just  as  much  authorized  to  hold  a  circuit  court 
as  the  regular  judge, — considerations  which,  it  seems  to 
me,  carry  the  conclusion  that  two  courts  in  the  same 
circuit  can  go  on,  under  lawful  judges,  at  the  same  time. 
The  language  of  Constitution  and  statute  is  broad, — 
**  When  from  any  cause  the  judge  shall  fail  to  attend;"the 
evident  purpose  being  to  save  the  term  when  the  regular 
judge  does  not  come.  Each  court  has  a  separate  existence. 
It  is  created  for  the  county.  So  it  have  a  judge,  it  is  a 
lawful  court;  and  that  it  may  have,  the  law  has  provided. 
What  has  the  cit-cuit  court  of  Tucker  to  do  with  the  circuit 
court  of  Preston,  or  the  reverse?  Why  can  they  not  both 
act  at  the  same  time?  Public  need  and  policy  both  say 
they  can.     I  have  no  doubt  of  it. 

I  come  now  to  the  merits  of  the  case.  The  case  was  once 
before  in  this  Court,  and  the  natuie  of  it  will  be  found  in 
42  W.  Va.  137,  (24  S.  E.  554).     Certain  creditors  of  C.  H. 
Barritt,  Jr.,  had  instituted  chancery  suits  against  him  to 
recover  debts,  and  levied  attachments  upon  his  personalty 
and  land  as  his  property;  and  there  was  a  decree  in  the 
suits  heard  together,  subjecting  the  personalty  to  sale,  and 
decreeing  the  debts  personally  against  Barritt,  but  no 
decree  against  the  land,  and  referring  the  cases  to  a  com- 
missioner, to  report  the  lands  owned  by  Barritt,  levied 
under  the  attachments,  the  condition  and  state  of  the  title 
thereto,  their  owners  and  priorities.     A  few  days  later, 
bonds  were  given  by  Barritt,  in  which  Ward  Parsons  was 
a  surety,  to  release  the  personalty  levied  under  the  attach- 
ments of  certain  of  the  creditors.     A  few  davs  later  came 
a  decree  reciting  that  these  bonds  had  been  given,  and  the 
attachments  released  by  the  sheriflF.  In  this  decree  occurs 
this  clause,  after  declaring  that  the  sheriff  had  released 
the  attachments:     ''Thereupon,  on  motion    of    the  said 
defendants,  the  decree  entered  in  these  causes  at  this 
term,  directing  a  sale  of  the  property  which  has  been 
attached,  is  set  aside,  and,  bj  consent  of  parties,  no  decree 
is  to  be  entered  in  these  causes  in  favor  of  the  plaintiff  at 
this  term."      Of  course,  the    sheriff    could    not  release 
attachments  on  realty,  or  the  lien  thereof.      He  possessed 
no  power  to  do  so.     He  could  release  the. personalty  only. 
It  is  said  that  the  former  opinion  in  this  case  decided  that, 
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by  the  clause  above  quoted  from  the  decree,  the  plaintiffs, 
by  their  consent,   released  the  personal  decree  agfainst 
Barritt,  and  thereby  released  the  lien  of  that  personal 
decree  on  his  land,  and  thus  absolved  and  discharged  Ward 
Parsons,  the  surety  in  said  replevin  bonds,  fiom  all  liability 
arising*  from  them.     I  do  not  see  how  it  can  be  said  that 
said  clause  in  said  decree  shows  that  the  plaintiffs  in  those 
causes  consented  to  the  setting  aside  of  the  decree,  when 
its  terms  show  that  it  was  the  action  of  the  court     The 
former  decision  was  one  of  reversal,  not  affirmance,  and 
question  might  be  made  of  the  effect  of  such  opinion  now, 
if  it  were  material;  but  it  is  not.     And  question  might  be 
made,  looking  at  other  passages  in  the  opinion,  whether  it 
was  intended  to  finally  pass  upon  the  question,  and  hold 
that  the  clause  showed  that  the  plaintiffs  consented  to  the 
setting  aside  of  the  decree.     But  it  is  useless  to  discuss 
that  further.     That  opinion  clearly  left  open  for  future 
ascertainments  and  decision  whether  that  personal  decree 
operated  on  any  land,  whether  the  land  was  of  any  value, 
whether  it  would'have  discharged  thedebts^ri?/««/^or/w/^^^. 
Suppose,  however,  we  say  that  the  action  of  the  plaintiffs 
in  that  decree  is  such  as  constitutes  a  surrender  of  a  lien, 
if  there  was  one,  or  to  give  further  indulgence  to  the  prin- 
cipal debtor,  W.  A.  Barritt,  Jr.;  that  will  not  discharge  the 
surety,  Ward  Parsons,  for  we  must  then  see  whether  it 
entailed  injury  on   Parsons.     If  Barritt  had   no  land  to 
which  the   personal  decree   could  attach,   or    if,  though 
vested  with  a  title,  it  was  colorable  only, — a  mere  shadow, 
constituting  no  substantial  estate  from   which  payment 
could  be   reasonably  expected, — the    surrender    of    this 
decree  would  not  discharge  Parsons.     The  question  is: 
Did  the  surety  really  thus  suffer  a  loss?    24  Am.  &  Eng. 
Enc.  Law,  851,  says:     '*A  surety  is  released  when  the 
creditor  parts  with  a  lien  for  the  payments  of  the  princi- 
pal's debt.     The  release  or  surrender  of  the  lien*  or  secu- 
rity will  not,  however,   discharge   the  surety  absolutely 
from  all  liability,  but  only  to  the  extent  of  the  loss  which 
his  action  will  cause  the  creditor."  It  will  release /rt?  ta^iio 
or  in  toto^  according  as  the  value  of  the  property  released  was 
equal  to  or  less  than  the  property  released.     Bank  v.  Par- 
sons, 42  W.  Va.  138,  (24  S.  E.  554,  Syl.  point  8);  McKcnzie  v . 
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Wiley,  27  W.  Va.  661 ;  Mingus  v.  Daugherty  (Iowa),  S4N.  W.66. 
Without  detailing-  evidence,  I  can  say  that,  when  this  de- 
cree was  set  aside,  the  two  tracts  of  land  to  which  Barrett 
had  a  paper  title,  and  no  possession,  were  not  owned  by 
him.  His  title  was  an  empty  shell.  They  were  omitted 
from  the  tax  books  for  many  years,  and  were  thus  forfeited, 
and  the  legal  title  vested  in  the  State,  or  in  junior  or  other 
claimants.  There  was  a  rig-ht  of  redemption,  it  is  true; 
but  it  is  not  possible  to  say  the  creditors  had  to  institute 
proceedings,  and  pay  out  money  to  redeem.  How  much 
money?  Likely  more  than  their  debts.  And  it  would  then 
avail  nothing-;  for  all  this  land  was  claimed  under  adverse 
titles,  and  their  claimants  in  actual  adverse  possession  for 
many  years,  and  redemption  would  not  take  from  them  the 
forfeited  title  vested  in  them;  and,  if  it  could,  they  would 
hold  all  or  great  part  by  adversary  possession,  and  per- 
haps by  superiority  of  title.  The  creditor,  the  books  say, 
need  not  use  ordinary  diligence,  unless  urg-ed  thereto  by 
the  surety.  They  could  not  sue  the  State  to  allow  redemp- 
tion of  the  land,  because,  the  law  provides  for  no  such 
suit.  Were  they  to  wait,  before  proceeding  on  the 
replevin  bond,  till  the  State  asked  a  sale  of  the  forfeited 
land,  and  then  redeem  by  petition?  That  would  be  a  high 
degree  of  diligence,  attended  by  large  outlay  and  delay, 
which  the  law  did  not  require  of  them.  Further,  these 
two  tracts,  before  the  so-called  "release,"  were  levied  upon 
by  attachment  in  a  suit  of  the  Bank  of  the  Ohio  Valley 
against  Barritt,  before  attachments  in  which  the  bonds 
were  given,  in  which  Parsons  was  Barritt 's  suret}',  and 
were  sold  under  decree  in  that  suit,  the  tract  of  three  thous- 
and nine  hundred  and  fifty-three  acres  realizing  one  thou' 
sand  dollars,  and  that  of  three  thousand  four  hundred  and 
seventy-seven  acres  one  hundred  dollars,  leaving  three- 
fourths  or  more  of  the  bank'sdebt  unpaid ;  and  the  tract  that 
brought  One  thousand  dollars  was  bought  in  by  it,  else  it 
would  likely  not  have  brought  what  it  did.  Thisshows  alone 
that  the  personal  decree  against  Barritt  was  not  worth  any 
sum  which  we  could  reasonably  name.  A  redemption  by 
those  creditors  would  have  been  only  for  another  creditor. 
The  commissioner  reported  without  details  that  the  title 
to  the  tracts  was  * 'considerably  clouded,  the  same  over- 
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lappingf  several  other  tracts."  He  failed  to  answer  the 
requirement  of  the  decree  that  he  report  on  the  eondition 
of  the  title  any  farther.  He  reported  their  value  upv^ard  of 
twenty-four  thousand  dollars,  but  that  was  on  the  basis  of 
clear  title.  The  evidence  taken  by  him  showed  clouded, 
dangerous  title;  one  witness,  County  Surveyor  J.  W.  Bow- 
man, saying^:  *'I  am  under  the  impression  there  isnH  an  acre 
of  this  land  but  what  is  owned  by  other  parties"  than  Bar- 
ritt.  And  consider,  too,  that  attachments  levied  in  these 
creditors'  cases  on  this  land  were  not  released.  They 
were  liens  older  than  the  personal  decree.  Parsons  could 
be  substituted  to  their  lien  on  paying*  the  debts,  but  they 
were  worthless  from  the  simple  fact  that  Barritt'  title  was 
what  is  called  in  West  Virginia  vernacular,  **wild-cat  title," 
— a  mere  illusory  will-o'-the-wisp.  Blydenburgv,  Bingham^ 
38  N.  Y.  371,  held  that  where  a  creditor  releases  from  his 
judg'ment  land  in  which  it  was  thought  such  debtor  mig'ht 
have  some  contingent  interest  for  the  purpose  of  relieving- 
the  premises  from  a  possible  cloud,  it  does  not  discharge  the 
surety,  where  it  is  shown  that  in  fact  the  debtor  had  no  title 
whatever  in  the  land  released,  and  that,  in  consequence, 
the  judgment  never  was  a  lien  upon  it.  "Surety  not  re- 
leased by  any  act  or  conduct  of  payee  which  does  not  place 
surety  in  a  worse  position."  Driskellv.  Mateer^  (Mo.)  80 
Am.  Dec.  105.  The  burden  is  on  the  surety  who  has  vol- 
untarily assumed  obligation,  and  asks  that  an  honest  debt 
shall  be  lost  to  its  owner,  to  show  that  the  creditor  surren- 
dered something  that  would  have  availed  to  save  him  from 
loss.  Knight  v.  Carter^  22  W.  Va.  422  (Syl.  point  6).  But, 
if  the  burden  were  on  the  other  side,  enough  is  shown  to 
show  that  no  lien  was  released. 

Having  discussed  the  case  as  respects  the  setting- aside 
of  the  personal  decree,  I  next  advert  to  the  question,  does 
the  consent  of  the  creditors  not  to  ask  a  decree  in  the  cases 
at  that  term  of  the  court  release  the  surety,  Parsons?  This 
was,  elearly,  not  decided  in  our  former  decision.  This 
comes  under  the  head  of  indulgence  to  the  principal.  It  is 
hardly  indulgence.  It  fixed  no  new  day  of  payment,  and 
this  is  necessary  to  release  surety.  Alcock  v.  Hill^  4  Leigh 
622;  Brandt,  Sur.  s.  344.  It  is  not  the  case  of  a  new  con- 
tract or  novation  of  the  debt,  so  as  to  discharge  the  surety 
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absolutely ;  but,  if  it  discbarg-es,  it  must  be  because  it  is 
mere  iadefiaite  indulgence.  No  consideration  for  this  in- 
dulgence appears,  and  therefore,  unless  the  fact  that  it  is 
a  consent  of  record  changes  it,  the  want  of  consideration 
prevents  it  from  operating  to  tie  the  hands  of  the  creditor, 
and  therefore  does  not  release  the  surety.  Mere  leniency, 
mere  indulgence,  extended  often  and  often  by  cred- 
itor to  debtor,  does  not  discharge  a  surety.  Knight  v. 
Charter,  22' W.  Va.  429;  Norris  v.  Crttmmey.  2  Rand.  334; 
Alcock  V.  HilU  4  Leigh  622;  3  Minor.  Inst.  187.  The  most 
we  can  say  is  that  such  consent  of  record  estopped  the 
creditors  from  asking  a  decree  that  term  of  court,  I  do 
not  know  that  it  did  that,  as  the  parties  might  withdraw 
their  consent  with  the  court's  leave;  and  the  court  seeing 
that  it  was  based  on  no  consiaeration,  if  the  other  party 
were  present,  or  on  rule,  would  set  it  aside,  on  motion  of 
creditor  or  surety,  if  justice  required.  It  was  a  mere  con- 
sent not  to  prosecute  that  term,  and  not  releasing  the  at- 
tachments or  changing  the  status  of  the  cases  for  future 
efficacy.  It  was  only  a  continuance.  Judge  Woors  says, 
\n  Knight  v.  Chatter,  supra:  **The  creditor  may  sue  or 
not  sue.  If  he  sues,  he  may,  if  he  pleases,  dismiss  or  dis- 
continue it.  If  he  prosecute  to  judgment,  he  may  or  may 
not  sue  out  execution."  The  cases  support  this  statement. 
The  syllabus  says:  **Sureties  are  not  entitled  to  be  ab- 
solved by  want  of  diligence  on  the  part  of  the  creditor  in 
prosecuting  his  demand  against  the  principal."  The 
surety  '*is  not  discharged  by  creditor's  discontinuing  pro- 
ceedings against  principal,  where  there  was  no  abandon- 
ment of  any  absolute  lien  or  security. "  Springer  v.  Tooth- 
aker,  69  Am.  Dec.  66. 

Here,  too,  comes  another  consideration.  If  that  consent 
continuance  did  bind  the  creditors  to  a  continuance,  it  did 
not  tie  the  hands  of  the  surety  from  any  legal  steps  he 
might  take  for  his  security;  and  the  cases  all  say  that,  if 
what  the  creditor  does  does  not  stop  the  surety  from  steps 
to  save  himself,  he  is  not  released,  In  Norris  v.  Crumley, 
2  Rand.  329,  Judgk  Green  said  that  if  the  creditor's  agree- 
ment still  left  the  surety  free  to  proceed  against  the  prin- 
cipal, or  pay  and  be  substituted  to  liens,  and  there  were 
left  the  attachments,  or  the  surety  might  proceed  himself 
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by  bill  quia  timet  against  creditor  and  principal,  "no  injury 
is  done  lo  the  surety  by  the  creditor,  and  there  is  no  pos- 
sible reason  for  absolving  him."  The  same  is  stated  by 
Judg-e  Moncure  in  Shannon  v.  McMulliny  25  Grat.  212,  and 
in  Adams  v.  Logan^  27  Grat.  201.  It  cannot  be  said  that 
the  steps  of  the  surety — anything  he  might  do  to  protect 
himself — were  bindred  by  this  continuance. 

Under  this  head  is  another  consideration;  What  good 
would  a  decree  at  that  term  of  court  have  done  the  surety? 
I  have  shown  that  a  personal  decree  as  to  the  land  would 
have  been  unavailing.  So  would  a  decree  for  its  sale  un- 
der the  attachments,  though  they  were  left  standing  for 
future  action.  And  Barritt  was  insolvent,  except  as  to  the 
personalty  attached;  and  that  was  sold  under  attachments 
heard  with  those  cases,  in  which  no  replevy  bonds  were 
g-iven,  and  it  was  levied  on,  ind  Parsons,  by  going  into  the 
bonds,  released  it.  How  did  the  continuance  prejudice 
him?  Many  authorities  hold,  even  where  there  is  a  bind- 
ing agreement  to  extend  time,  that  thereby  the  surety 
must  be  actually  prejudiced,  to  be  relieved.  *'It  must  put 
him  in  worse  position."  Driskellw.  Mateer  (l&.o.)^  Km, 
Dec.  105;  Brown  v.  Wright^  18  Am.  Dec.  190;  Steele  v.  Boyd^ 
29  Am.  Dec.  226;  Fulton  v.  Matthews^  15  Johns.  433,  (8  Am. 
Dec.  261),  where  the  court  says:  '*A  delay  to  sue,  or  even  a 
discontinuance  of  a  suit  brought, cannot  absolve  the  surety 
if  he  is  passive  and  takes  no  measures  indicating  to  the 
holder  of  the  note  that  he  insists  on  his  proceeding  against 
the  principal.  It  ought  to  be  put  beyond  a  doubt  that  the 
surety  is  injured  by  the  delay;  that  is,  that  the  principal 
was  solvent,  and  able  to  pay  the  debt,  if  he  had  been  pros- 
ecuted for  it."  "Nothing  from  nothing,  and  nothing  re- 
mains." It  is  apropos  to  this  last  eminent  authority  to 
say  that  no  decree,  personal  or  against  the  land,  would 
yield  any  return,  and  the  continuance  did  not  make  worse 
Parson's  condition;  and  to  remark,  further,  that  he  was 
passive,  and  was  somewhat  a  party  to  the  cases,  by  sign- 
ing the  bond  to  redeem  the  personalty  from  the  attachment 
which  laid  him  under  obligation  to  see  that  there  was  a 
decree,  if  he  wished  one  for  his  safety.  His  ownact  practic- 
ally gave  indulgence,  and  now  he  complains  of  creditors. 
After  the  best  consideration  I  am  able  to  give  this  case, 
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I  conclude  that  it  Is  against  equity  to  take  from  these  cred- 
itors, their  just  debts,  and  release  a  party  who  stayed 
their  hands  in  securing  their  money,  and  freely  assumed 
the  burden.  Before  doing  so,  we  ought  to  see  some  sub- 
stantial wrong,  actually  prejudicing  Parsons,  done  by 
these  creditors.  The  grounds  on  which  he  asks  release 
are  too  unsubstantial. 

L.  W.  James  joins  in  this  appeal  because  the  decree  dis- 
allowed his  debt  reported  by  the  commissioner  as  a  debt 
against  Parsons.  Our  former  decision  held  that  the  land 
conveyed  by  Ward  Parsons  to  his  son  Lemuel  W.  Parsons 
should  answer  all  debts  at  the  date  of  the  conveyance 
against  Ward  Prrsons.  This  James  debt  was  excluded, 
on  the  erroneous  opinion  that  it  was  nonexistent  as  a  debt 
of  March  4,  1892,  the  date  of  the  deed  from  Ward  to  Lem- 
uel W.  Parsons.  This  James  debt  was  based  on  an  injunc- 
tion bond  dated  March  31,  1891,  thus  antedating  the  deed. 
Judgment  on  it  was  rendered  against  Ward  Parsons  March 
15,  1894,  after  the  deed.  The  date  of  the  judgment  is  im- 
material, as  the  obligation  of  the  bond  began  with  its  date. 
The  fact  that  it  was  not,  like  a  straig-ht  note,  for  the  un- 
conditional payment  of  a  fixed  sum,  makes  no  difference, 
as  it  was  an  obligation  to  pa}'  money  in  a  certain  contin- 
gency,— the  dissolution  of  an  injunction, — ^and  James, 
claiming  under  it,  is  a  creditor,  under  Code  1891,  c.  74,  ss. 
1,  2  (both  sections).  Whether  the  conveyance  be  fraudu- 
lent in  fact,  or  merely  voluntary,  or  one  under  section  2 
held  neither  fraudulent  nor  voluntary,  but  a  preference, 
and  therefore  standing  for  all  then-existing  debts  or  liabil- 
ities such  an  obligation  comes  in,  though  the  liability  be 
contingent.  Wolf^.  McGugin,  37  W.  Va.  564,  (16  S.  E. 
797);  5  Am.  &  Eng.  EncLawUst  Ed.)  179;  Bump.  Fraud. 
Conv.  ss.  502,  503;  Hutchinson  v.  Kelly,  1  Rob.  (Va.)  123; 
Scruggs  V.  Hill,  43  W.  Va.  172,  (27  S.  E.  310).  James' 
debt  was  improperly  rejected.  So  as  to  the  debts  of  First 
National  Bank  of  Cumberland,  Daniel  Miller  &  Co.,  Greer 
&  Laing,  and  L.  D.  Robrer.  Those  debts  must  be  allowed 
their  proper  participation,  after  preferred  debts,  in  the 
property  to  be  sold  under  a  future  decree.  Reversed  and 
remanded. 

Reversed. 
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CHARLESTON. 

Graham  v.  Citizens'  Nat.  Bank  of  Parkersburg. 

Submitted  Sep  1. 17,  1898— Decided  Dec.  17,  1898. 

1.  Equity — Inj  unction— Judgment — New  Trial, 

Chancery  will  not  enjoin  a  judgment  at  law  and  grant  a  new 
trial  merely  for  error  in  the  law  court,  but  only  because  of  fraud, 
accident,  surprise,  or  some  adventitious  circumstance  unknown 
to  the  party  before  judgtnent,  and  beyond  his  control,  (p.  703). 

2.  Equity — New  Trial— Judgment— Appellate  Court, 

If  a  party  know,  or  by  ordinary  diligence  could  have  known, 
before  a  final  judgment  in  a  law  court,  a  fact,  he  must  make  it 
the  ground  of  a  motion  for  new  trial,  and,  if  refused,  goto  an  ap- 
pellate court,  as  equity  will  not  grant  him  a  new  trial  for  it. 
(p.  706). 

3.  Equity — New  Trial-^Change  of  Venue— Writ  of  Error. 

Equity  will  not  grant  a  new  trial  because  of  prejudice  in  the 
community.  That  must  be  made  available  by  application  for  a 
change  of  venue  and  writ  of  error,     (p.  705). 

4.  Equity — I^ew  Trial. 

A  new  trial  in  equity  cannot  be  had  on  merely  asking.  Par- 
ticular grounds  pointed  out  by  equity  law  must  exist,  and  they 
must  be  clearly  proven,     (p.  705)" 

5.  Verdict— /ttrors. 

Jurors  will  not  be  heard  to  impeach  their  verdict,  except  in  few 
instances.  They  are  heard  more  readily  to  sustain  their  verdict, 
(p.  703). 

6.  Depositions — Jury— Leave  of  Court. 

Depositions  read  in  a  trial  at  law  b}'  a  jury  cannot  be  carried 
out  by  the  jury,  to  be  considered  when  deliberating  on  the  case, 
except  by  leave  of  court.    Code  c.  131,  s.  12      (p.  704). 

7.  JuDGM  ENT — Inju  nction  —Jurisdiction— Judge. 

In  case  the  judge  of  a  circuit  is  interested,   a  circuit  court  of  a 
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county  of  an  adjoining  circuit  has  jurisdiction  to  enjoin  a  jud^ 
ment  rendered  in  a  court  of  his  circuit,     (p.  707). 

8.  Equity — New  Trial — Injunction— Judgment, 

Chancery  cannot  reverse  or  set  aside  a  judgment  of  a  law 
court  for  error  or  other  cause,  and  order  the  law  court  to  grant  a 
new  trial,  but  it  can  act  on  the  person  of  the  owner  of  the  judge- 
ment by  injunction  against  the  enforcement  of  the  judgment,  and 
direct  a  trial  by  jury,  and,  upon  verdict,  either  perpetuate  or 
dissolve,  in  whole  or  in  part,  the  injunction,     (p.  708). 

9.  J UDGMKST— Injunction — Injunction  Bond — Costs, 

Where  there  is  an  injunction  to  a  judgment  against  two  or 
more  persons,  and  only  one  signs  the  injunction  bond  or  applies 
f-^r  the  injunction,  upon  dissolution  there  should  not  be  award  of 
execution  for  damages  at  ten  per  cent,  on  principal,  interest,  and 
costs  from  the  date  till  dissolution  of  the  injunction  against  all 
the  judgment  debtors,  but  only  against  those  signing  the  bond  or 
asking  the  injunction;  nor  should  costs  in  the  injunction  case  be 
given  against  those  not  going  in  bond  or  injunction,     (p.  708). 

10.  Harmless  Error — Costs, 

Where  there  is  no  other  error,  this  Court  will  not  reverse  for 
error  as  to  costs,     (p.  708). 

Appeal  from  Circuit  Court,  Jacksoa  County. 

Bill  by  R.  B.  Graham  against  the  Citizens'  National  Bank 
of  Parkersburg".  From  a  decree  dismissing  the  bill  plain- 
tiff appeals. 

AJirtned. 

William  A.  Parsons  and  V.  S.  Armstrong,  for  appellant. 
V.  B.  Archer  and  William  Beard,  for  appellees. 

Brannon,   President: 

The  Citizens'  National  Bank  of  Parkersburg  brought 
two  actions  at  law  in  the  circuit  court  of  Wirt  County ,-one 
against  R.  B.  Graham  and  D.  H.  Bumgarner,  and  the  other 
against  R.  B.  Graham  and  M.  M.  Dent, — which  were  tried 
by  jury,  and  in  which  the  verdicts  were  for  the  bank, 
and  judgments  given  for  it.  Graham  then  brought  a 
chancery  suit  in  Jackson  County  to  obtain  a  new  trial,  and, 
it  resulting  in  a  dismissal  of  his  bill,  Graham  appealed  to 
this  Court. 

The  printed  record  is  three  hundred  and  eighty-five 
pages,  and  the  briefs  copious;  yet  I  think  the  matter  to 
be  considered,  very  limited,  and  dependent  on  well-settled 
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principles.  The  bill  of  twenty  printed  pagfes  sets  up  very 
many  matters  as  grounds  for  new  trial,  and  impeaches  the 
court  and  jury  which  tried  the  cases,  and  the  community 
where  the  cases  were  tried,  for  prejudice  against  Graham, 
all  of  which  substantially  fail  for  want  of  proof;  most  of 
them  immaterial,  even  if  true.  After  a  trial  at  law,  appli- 
cation to  equity  for  a  new  trial  stands  on  very  restricted 
ground.  Courts  of  equity  have  no  disposition  to  prolong 
litigation  after  fair  trial  at  law.  It  will  do  so  only  where 
the  reason  for  it  is  based  on  fraud,  accident,  surprise,  or 
some  adventitious  circumstance  beyond  control  of  the  par- 
ty. Braden  v.  Reitzenberger^  18  W.  Va.  286;  Sayre'sAdmW 
V.  Harpold,  33  W.  Va.  SS7,  (11  S.  E.  16). 

From  the  many  grounds  presented  by  the  bill  for  new 
trial,  all  are  eliminated,  and  very  properly  so,  by  the  last 
brief  of  appellant's  counsel,  but  three,  viz:  (1)  That  the 
depositions  of  Shattuck,  Jackson  and  Flahertyin  some  way 
got  before  the  jury  in  its  retirement  to  consider  of  its  ver- 
dict, and  were  read  by  the  jury;  (2)  that  public  prejudice 
existed  in  the  town  of  Elizabeth  and  in  Wirt  County  against 
Graham  at  the  time  of  the  trial;  (3)  personal  ill-will  and 
prejudice  on  the  part  of  some  jurors. 

As  to  the  depositions :     This  charge  is  sustained  by  the 
evidence  of  two  jurors.     A  long  list  of  Virginia  and  West 
Virginia  cases,  as  well  as  late  cases  from  almost  every- 
where, hold  that  the  evidence  of  jurors  will  not  be  heard  to 
impeach  their  verdict.     State  v.  Cobbs^  40  W.  Va.  724,  (22 
S.  E.  310);  Probst  v.  Braeunlich,  24  W.  Va.  357;  Steptoc  v. 
Flood's  Adm'r,  31  Grat.  323;  Reydolds  v.  Tompkins,  23  W. 
Va.  229;  4  Minor,  Inst.  pt.  1,  p.  761;  2  Thomp.  Trials,  s. 
2618.     But  the  effort  is  to  make  this  case  an  exception  to 
the  confessed  general  rule,  upon  the  argument  that  while 
the  evidence  of  jurors  is  inadmissible  as  to  their  motives 
in  reaching  a  verdict,  or  the  consideration  they  gave  the 
evidence  of  persons  or  papers,  or  whether  they  considered 
irrelevant  or  improper  evidence,  yet  they  are  competent  to 
show  collateral  or  independant  circumstances,  or  facts 
which,  by  mistake,  accident,  or  fraud,  were   before  the 
jury.     I  do  not  think  this  exception  can  be  sustained. 
Look  at  the  reason  of  the  rule.     It  is  based  on  a  general 
policy.     In  Bank  v.  WaddilVs  Adm'r,  31  Grat.  483,  Judge 
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Moncure  says  that  the  rule  rests  on  three  grounds :  (1) 
Because  the  evidence  would  tend  to  defeat  the  solemn  acts 
of  the  jurors;  (2)  their  admission  would  open  the  door  to 
tamper  with  jurymen  after  they  have  given  their  verdict; 
C3)  because  such  evidence  would  be  the  means,  in  the 
hands  of  a  dissatisfied  juror,  to  destroy  a  verdict  at  any 
time  after  he  had  assented  to  it.  These  reasons  apply  to 
this  case.  While  the  evidence  of  jurors  cannot  impeach 
their  verdict,  it  is  sometimes  received  to  support  it,  though 
cautiously.  State  v.  Cartwright^  20  W.  Va.  32,  (Syl.  point 
5.)  One  juror  says  the  depositions  were  not  before  the 
jury.  He  was  foreman,  and  would  likely  know.  Another, 
who,  as  Graham  said,  told  him  they  were  before  the  jury, 
when  put  under  oath,  says  that  he  does  not  recollect  that 
they  were.  If  they  were,  it  is  strange  he  had  forgotten  it. 
The  only  evidence  we  have  to  show  that  the  depositions 
were  before  the  jury  is  that  of  Graham,  whose  evidence 
throughout  shows  a  deep  feeling,  a  strong  prejudice,  and 
very  ready  andiiberal  unrestrained  statement  in  his  own 
behalf,  on  this  and  other  points.  How  does  he  know  the 
depositions  were  before  the  jury?  My  construction  of  his 
evidence  is  that  he  saw  a  bundle  of  numerous  papers, 
which  were  before  the  jury  by  consent  and  leave  of  court, 
returned  into  court  when  the  jury  returned  their  verdict, 
which  were  all  wrapped  up  in  a  newspaper,  and  that  at  a 
subsequent  time,  after  the  court  had  adjourned,  when  he 
looked  among  those  papers  to  secure  some  of  his,  he  for  the 
first  time  observed  these  depositions  among  them,  and 
thence  concluded  they  had  been  before  the  jury.  On  this 
he  flatly  states  that  they  "were  read  by  the  jury,"  as  if  he 
had  been  in  the  jury  room.  Now,  these  depositions  might 
have  been  put  among  the  papers  in  the  meantime.  We 
do  not  know.  We  want  certainly  to  nullify  a  tedious  trial. 
This  interested  witness  is  not  alone  adequate  to  establish 
this  important  fact.  Why  did  he  not  prove  this  by  the 
clerk  who  would  likely  know?  Is  it  his  effort  to  defeat 
verdicts  rendered  in  due  course  for  just  debts?  If  he  did 
see  these  depositions  for  the  first  time  after  adjournment, 
it  does  not  show  that  they  were  before  the  jury.  If  he  saw 
them  just  when  the  jury  returned,  that  utterly  defeats  his 
bill  as  to  this  ground  of  new  trial,  because  the  law  com- 
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pelled  him  to  make  a  motion  then  and  there  for  a  new  trial, 
and  state  this  fact  as  its  ground.  He  did  not.  The  law  is 
that  an  application  to  equity  for  a  new  trial  cannot  be  had 
on  merely  asking.  He  must  prove  good  ground.  Black 
V.  Smiths  13  W.  Va.  780.  And  the  ground  must  be  one 
which  was  unknown  to  the  party  before  adjournment  of 
court.  Alford  v.  Moore's  AdmW^  IS  W.  Va.  597;  Mecfn  v. 
Rucker^  10  Grat.  506 ;  Faulkner's  AdrnW  v.  Harwood^  6 
Rand.  126.  I  do  not  assert  that,  if  these  depositions  were 
read  by  the  jury,  it  would  not  be  ground  for  new  trial.  I 
shall  not  discuss  this,  because  their  presence  before  the 
jury  is  not  established;  but  in  this  connection  it  may  not 
be  without  force,  in  denying  the  bill,  to  say  that,  if  they 
were,  it  ought  not  to  affect  the  case,  but  is  a  mere  techni- 
cal objection,  to  frustrate  a  fair  trial,  because  they  were 
taken  before  a  commissioner,  to  whom  the  case  was  refer- 
red to  take  an  account,  and  all  parties  agreed  that  they 
might  be  read  in  evidence,  though  they  were  not  read  on 
the  trial;  and  to  say,  further,  that  the  witnesses  who  gave 
them  were  examined  on  the  trial,  and  it  ought  to  appear 
that  the  depositions  were  different  from  their  evidence. 
Did  they  hurt  Graham  more  than  the  evidence  of  the 
witnesses?  Did  they  contradict  them?  It  does  not  appear. 
And  how  do  we  know  the  court  did  not,  as  it  could,  give 
leave  to  let  them  be  carried  out  by  the  jury?  This  deposi- 
tion matter  is  the  core  of  the  plaintiff's  case,  and  there  is 
nothing  in  that. 

As  to  the  second  point, — prejudice  in  the  community:  If 
the  case  were  a  criminal  case,  we  might  more  readily 
credit  the  existence  of  this  prejudice;  but  it  is  hardly 
credible  that  a  prejudice  existed  about  actions  of  debt  on 
two  small  promissory  notes,  sufficient  to  prevent  justice  in 
judge  and  jury.  This  is  not  a  fact  discovered  after  trial, 
and  not  one  which  ordinary  diligence  could  not  have 
revealed.  Graham  had  lived  at  Elizabeth  thirteen  years, 
was  mayor,  and  well  acquainted  with  the  people.  If  this 
"torrent  of  prejudice,"  so  called  by  a  witness,  existed,  he 
surely  knew  it.  The  cases  had  been  pending  five  years. 
Strange  that  the  roar  of  the  torrent  was  not  heard  till  the 
trial,  and  not  then  till  after  verdict!  Graham  ought  to  have 
asked  a  change  of  venue  to  get  away  from  this  prejudice;  but 
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he  took  his  chances,  and  lost,  and  on  this  ground  wants  to 
defeat  a  fair  trial.  Surely,  too,  as  the  trial  lasted  four 
days,  the  prejudice  would  crop  out  before  the  verdict. 
Why  did  not  Graham  make  it  a  ground  of  new  trial?  "To 
sustain  application  to  equity  for  a  new  trial,  it  should 
appear,  not  only  that  complainant  could  not  lay  his  case 
before  a  jury,  but  why  he  did  not  move  to  set  aside  the 
verdict;  and,  though  the  province  of  a  court  of  equity  to 
inquire  into  alleged  mistrial  still  exists,  it  has  been  circum- 
scribed, and  will  not  be  exercised,  unless  it  appears,  not 
only  that  the  verdict  was  erroneous,  but  that  the  plaintiff 
could  not  have  had  the  mistake  rectified  by  the  use  of  pro- 
per diligence."  Bart.  Ch.  Prac.  42;  Braden  Case^  18  W. 
Va.  286,  (Syl.  points  1,  3).  But  the  truth  is  no  such  preju- 
dice is  shown  as  would  at  all  affect  the  verdict.  When 
asked  whether  he  could  not  have  made  inquiry  to  find  out 
prejudice  and  other  things  of  which  he  complained,  Gra- 
ham answered,  **No,  sir;  was  too  busy  preparing  my  case 
and  attending  to  my  family."  If  this  prejudice  existed, 
was  he  willingly  blind  to  it? 

Third.  As  to  prejudice  of  some  jurors:  This  is  one  of 
the  numerous  charges  of  the  bill  selected  by  counsel  as 
one  of  three  relied  upon,  and  there  is  no  evidence  to  sus- 
tain it.  The  defense  had  right  to  peremptory  challeng-e 
of  jurors,  and  right  to  test  them  as  to  prejudice  and  parti- 
ality. There  is  no  specification  under  this  head, — no  proof, 
no  argument,  because  there  is  no  proof. 

Though  not  under  the  three  heads  of  relief  specified  by 
counsel  in  their  brief,  complaint  was  made  that  the  case 
was  not  continued  for  the  absence  of  witness  Bumgarner. 
It  is  only  necessary  to  say  that  this  was  a  subject  for 
exception  and  writ  of  error. 

The  brief  specifies  also  that  certain  pass  books,  bank 
books,  notes,  and  checks,  produced  by  Graham,  and  used 
by  the  attorneys  at  the  bar,  were  locked  up  by  order  of  the 
judge  from  Friday  till  Wednesday,  during  an  adjournment, 
and  the  clerk  refused  access  to  them  to  Graham  during 
that  adjournment.  Now,  this  is  a  general  charge.  Gra- 
ham knew  these  papers  well.  But,  surely,  the  judge  would 
have  given  him  time  to  examine  them  on  reassembling,  if 
asked.     It  is  not  shown  that  he  asked  indulgence.     If  any 
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harm  was  done  in  this,  it  was  proper  for  a  motion  for  a  new 
trial  and  exception  and  writ  of  error. 

I  have  written  too  much  for  the  case;  for  really,  on  the 
merits,  to  speak  mildly,  it  is  barren  of  strength  for  relief. 
The  whole  face  of  the  case  shows  it  to  be  merely  an  effort, 
on  no  solid  basis,  to  get  rid  of  a  fair  trial  and  verdict. 

It  is  cross  assig"ned  as  error  by  appellee  that  the  circuit 
court  of  Jackson  had  no  jurisdiction.  As  appellee  gained 
the  case,  it  does  not  prejudice  it;  but  the  question  is 
raised.  The  judg-e  of  the  circuit  in  which  Wirt  County  is 
included  was  interested  in  the  case,  and  under  Code,  c.  123, 
s.  1,  cl.  7,  the  suit  was  brought  in  Jackson  County.  It  is 
argued  that  while  chapter  123  points  out,  in  general,  in  what 
particular  county  a  suit  is  to  be  brought,  yet  chapter  133, 
section  4,  is  a  special  enactment,  and  it  limits  an  inj  unction 
suit  to  the  county  in  which  the  judgment,  act,  or  proceed- 
ing shall  be,  and,  as  this  is  an  injunction,  the  suit  must  be 
in  Wirt.  If  so,  a  case  might  be  long  tied  up,  awaiting  de- 
cision, because  of  the  incompetency  of  the  judge  to  act  in 
the  case.  True,  our  present  provisions  for  special  judges 
relieve  such  cases;  but  we  must  discard  that  consideration, 
as  these  enactments  existed  before  those  provisions.  If 
that  argument  is  tenable,  then  nothing  but  the  coming  of 
a  judge  of  another  circuit  by  exchange  would  relieve  the 
case.  Clause  7  says  that  *4f  a  judge  be  interested  in  a 
case  which,  but  for  his  interest,  would  be  proper  for  the 
jurisdiction  of  his  court,  the  action  or  suit  may  be  brought 
in  any  county  of  an  adjoining  circuit."  In  its  well-chosen 
words  and  its  known  purpose,  this  clause  imports  that  it 
control?,  by  its  generality,  the  particularity  of  all  other 
clauses  of  chapter  123,  and  also  section  4,  chapter  133,  as 
to  injunctions.  It  says:  "You  may  sue  in  an  adjoining 
circuit  in  any  case  which,  but  for  such  interest,  would  be 
proper  for  the  jurisdiction  of  his  court."  It  is  an  excep- 
tion to  other  general  provisions.  True,  a  judge  of  any  cir- 
cuit may  award  an  injunction,  but  cannot  hear  it;  for,  after 
the  award,  the  injunction  must  be  heard  in  the  county 
assigned  to  it  by  law.  I  think  that  said  injunction  provis- 
ion relates  to  pure  bills  of  injunction,  not  to  cases  where 
other  causes  of  action  and  relief  would  give  jurisdiction  in 
another  county,  the  injunction  being  then  merely  ancillary. 
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It  is  not  certain  how  we  should  classify  this  suit.  It  seeks 
a  new  trial,  and,  until  that  can  be  had,  an  injunction  to  the 
enforcement  of  the  judgments.  It  may  be  said  that,  as  the 
object  is  a  new  trial,  it  is  not  a  pure  bill  of  injunction,  and 
therefore  the  injunction  section  does  not  control  the  juris- 
diction ;  but  as  the  object  of  a  bill  in  equity  for  a  new  trial, 
so  called,  is  not  purely  for  a  new  trial, — that  is,  as  it  does 
not  give  a  retrial  in  the  law  court,  but  only  directs  an 
issue  in  the  chancery  suit  as  a  step  to  inform  the  chancellor 
whether  he  should  perpetuate  or  dissolve  the  injunction. 
— ^I  regard  the  injunction  the  main  relief,  and  I  hold  the 
case  to  be  one  of  pure  injunction.  Equity  does  not  grant 
a  new  trial  in  the  law  forum.  It  only  gets  control  of  the 
person  by  injunction,  tries  the  merits  by  a  jury,  and  then 
dissolves  or  perpetuates  the  injunction,  that  being  the  pro- 
cess by  which  it  executes  its  function.  Railroad  Co,  v. 
Davisson,  45  W.  Va.  12,  (29  S.  E.  1028). 

It  is  assigned  as  error  that,  on  dissolution  of  the  injunc- 
tion, the  court,  under  section  12,  chapter  133,  Code  1891, 
combined  principal,  interest,  and  costs  of  the  judgments 
up  to  ^he  date  when  |he  injunction  took  effect,  and  gave 
damages  on  the  total  at  ten  per  cent,  per  annum  from  that 
date  to  the  date  of  dissolution  of  the  injunction  against 
Graham  and  Dent,  whereas,  Dent  did  not  sign  the  injunc- 
tion bond.  I  think  it  is  wrong  to  give  that  total  award  of 
execution  against  Dent.  It  should  have  been  against  Gra- 
ham alone.  Thus  Graham  would  be  liable  upon  the  injunc- 
tion bond,  and  both  on  the  original  judgment.  But  the 
effect  of  this  is  to  give  four  per  cent,  for  only  about  nine- 
teen months  against  Dent, — much  less  than  one  hundred 
dollars, — ^and  therefore  we  cannot  reverse  the  case  for  that 
Lamb  v,  Cecil,  25  W.  Va.  288. 

The  court  erroneously  awarded  half  the  costs  of  the 
bank  in  defending  this  suit  against  both  Graham  and  Dent. 
Dent  was  a  party,  it  is  true,  but  he  did  not  sue  out  the  in- 
junction, or  sign  its  bond,  or  seek  to  sustain  the  injunc- 
tion by  any  pleading;  and  the  award  of  costs  against  him  I 
regard  as  wrong.  One  debtor  cannot  thus  impose  costs 
on  another.  But  we  have  settled  it  that  we  will  not  reverse 
a  decree  where  there  is  no  other  error  than  in  the  matter 
of  costs  Long  V.  Ferine,  41  W.  Va.  314,  (23  S.  E.  611);  but 
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we  will  correct  the  decree  so  as  to  protect  Dent  against 
this  erroneous  imposition  of  costs.  We  must  affirm  the 
deer  ee. 

Affirmed. 


CHARLESTON. 

Harr  z\  Shaffer  et  al. 

Submitted  Sept.  15,  1898— Decided  Dec.  17,  1898. 

1.     Title— C/{7«rf  on  Title— Bill  in  Equity, 

A  party  who  files  a  bill  to  remove  a  cloud  from  his  title  to  a 
tract  of  land,  who  shows  on  the  face  of  his  bill  that  he  has  no  title  . 
to  the  land  himself,  and  no  rig-ht  to  interfere  with  others  who 
appear  to  have  g-ood  title  thereto,  is  not  entitled  to  be  heard  in 
a  court  of  equity,  and  his  bill  will  be  dismissed,     (p.  714). 

2      DiSCOVERY^Eguity—Equiladle  Relief, 

Where  a  party  seeks  to  be  heard  in  a  court  of  equity  on  the 
gcround  that  he  is  entitled  to  a  discovery,  and  his  bill  and  exhibits 
show  that  he  already  has  information  he  pretends  to  seek  by  his 
prayer  for  discovery,  such  prayer  will  not  entitle  him  to  relief  in 
equity,     (p.  714). 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  Seymour  Z.  Harr  agfainst  Samuel  J.  ShaflFer  and 
others.  From  a  decree  dismissing  the  bill,  plaintiff 
appeals. 

Affirmed, 

L.  Hansford, Dayton  &  Dayton,  and  FredO.  Blue,  for. 
appellant.  • 

C.  Wood  Dailey,  J.  P.  Scott,  and  A.  B.  Parsons,  for  ap- 
pellees. 
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English,  Judge: 

This  was  a  suit  in  equity  instituted  in  the  circuit  court 
of  Tucker  County  by  Seymour  Z.  Harr  against  Samuel  J. 
Shaffer,  A.  B.  Parsons,  Joseph  Harper,  P.  T.  Shearer, 
James  S.  Whiting,  John  T.  Vanmeter,  Gottlieb  Hutter,  C. 
W.  Dailey,  trustee,  and  others.  The  controversy  seems 
to  have  arisen  from  the  fact  that  the  plaintiff,  Harr,  claims 
to  be  entitled  to  a  certain  tract  of  land  of  three  hundred 
twelve  and  one-half  acres,  which  on  October  2,  1889,  was 
conveyed  to  him  by  Samuel  H.  Shaffer  and  wife.  This 
tract  of  land  appears  in  the  record  to  have  been  variously 
described,  sometimes  as  containing  two  hundred  and 
ninety-eight  acres,  again  three  hundred  twelve  and  one- 
half,  and  again  three  hundred  and  twenty,  and  to  this  some 
of  the  confusion  in  the  cause  may  possibly  be  attributed. 
Did  the  plaintiff  acquire  any  title  to  said  land  under  the 
deed  from  S.  H.  Shaffer  and  wife? 

It  appears  from  the  record  that  this  tract  and  several 
others  in  Tucker  County  belonged  at  one  time  to  one  Adam 
C.  Harness,  and  that  on  the  19th  of  August,  1882,  said 
Harness  conveyed  said  tract,  describing  it  as  three 
hundred  and  twenty  acres,  to  William  M.  Randolph, 
trustee,  to  secure  to  one  Joseph  Harper  the  sum  of  four 
hundred  dollars,  evidenced  by  a  note  payable  one  year 
after  date.  At  the  October  rules,  1883,  Lorenzo  S.  Anvil 
brought  a  suit  in  equity  ag^ainst  Adam  C.  Harness  and 
others  to  subject  the  real  estate  of  said  Harness  to  the 
satisfaction  of  certain  judgments  and  liens  thereon,  but 
said  Harper  was  not  made  a  party  thereto,  neither  were 
his  sureties.  A  copy  of  the  record  of  the  proceeding's  in 
said  suit  is  exhibited  in  his  cause,  from  which  it  appears 
that  the  cause  was  referred  to  a  commissisner  who  was 
directed  to  report  the  real  estate  owned  by  defendant  A, 
C.  Harness,  the  state  and  condition  of  the  title  thereto, 
and  the  annual  rental  value  thereof,  the  liens  thereon,  their 
character,  amounts,  and  priorities,  and  to  whom  owing. 
Among  the  liens  reported  was  a  trust  lien  against  the  two 
hundred  and  ninety-eight  ^re  tract,  balance  of  the  four 
hundred  acre  tract,  due  to  Joseph  Harper  for  principal  and 
interestjfour  hundred  and  forty-one  doUarsand  sixty  cents. 
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(This  two  hundred  and  ninety-eight  acre  tract  seems  to  be 
the  same  elsewhere  described  as  three  hundred  twelve 
and  one-half  acres.)  Such  further  proceeding's  were  had 
in  said  cause  that  a  decree  was  rendered  therein  directing* 
the  sale  of  certain  lands  reported  as  owned  by  said  A.  C. 
Harness,  and,  the  commissioner  appointed  to  make  said 
sale  having  reported  his  sale,  the  same  was  confirmed,  and 
he  was  directed  to  collect  the  proceeds  and  disburse  same 
according  to  the  priorities  ascertained  by  said  commis- 
sioner and  fixed  by  a  former  decree,  except  the  deed  of 
trust  lien  of  four  hundred  forty-one  dollars  and  sixty  cents 
due  said  Joseph  Harper,  which  was  a  specific  lien  on  the 
two  hundred  and  ninety-eight  acre  tract  mentioned  in  said 
commissioner's  report,  which  was  directed  not  to  be  paid 
out  of  the  proceeds  of  said  sale;  and  it  was  directed  that 
said  Harper  was  not  to  be  prejudiced  or  prevented  by  said 
decree  from  enforcing  his  said  trust  lien  against  said  land 
by  any  proper  proceedings  instituted  by  him  for  that  pur- 
pose. It  further  appears  that  at  the  sale  of  said  lands 
made  by  special  commissioner  said  Harness  became  the 
purchaser,  and  the  defendant  Shaffer  became  his  surety; 
that,  Harness  failing  to  comply  with  the  terms  of  sale,  the 
commissioner  obtained  a  decree  to  resell  them  for  the 
purchase  money,  and  the  land  was  again  offered,  and  said 
Shaffer  became  the  purchaser;  and  by  reference  to  the 
deed  from  A.  B.  Parsons,  special  commissioner,  to  Shaffer, 
it  will  be  seen  that  the  two  hundred  and  ninety-eight  acre 
tract, — described  in  the  commissioner's  report  as  four 
hundred  acres,  less  one  hundred  and  two  acres  sold  to 
Leatherman, — was  not  conveyed  to  Shaffer,  and  it  should 
not  have  been,  for  the  reason  that  the  decree  confirming 
his  report  of  sale  to  Harness  expressly  provided  that  said 
Harper  was  not  to  be  prejudiced  or  prevented  from  enforc- 
ing his  trust  lien  against  said  two  hundred  and  ninety- 
eight  acre  tract,  and  when  Harness  failed  to  comply,  anfl 
Shaffer  became  the  purchaser,  he  took  the  land  that  Har- 
ness had  formerly  purchased,  and  in  no  manner  prejudiced 
or  interf erred  with  the  lien  of  Harper  upon  said  two 
hundred  and  ninety-eight  acres,  and  Commissioner  Par- 
sons recognized  this  fact  by  not  conveying  the  tract  to  him. 
On    the  6th  of  March,  1891,  it  appears  that  William  M, 
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Randolph,  the  trustee  named  in  the  deed  of  trust,  executed 
by  Adam  C.  Harness  on  said  three  hundred  twelve  and 
one-half  acre  tract,  which  is  described  as  two  hundred  and 
ninety-eight  acres,  to  secure  Joseph  Harper  his  note  of 
four  hundred  dollars,  ceased  to  act.  C.  W.  Dailey  was 
appointed  trustee  in  his  room  and  stead  by  the  circuit 
court  of  said  county,  and,  having  subsequently  advertised 
said  tract  as  trustee,  sold  it  to  John  Chipley  and  P.  T. 
Shearer,  and  conveyed  same  to  them  by  his  deed  as  such 
trustee,  dated  May  30,1893.  The  plaintiflf,  in  his  bill  filed 
in  this  case  to  remove  said  conveyance  made  by  C.  W. 
Dailey  to  Chipley  and  Shearer  as  a  cloud  upon  his  title, 
alleges  that  the  land  directed  to  be  sold  by  the  decree  of 
September,  1884,  was  not  embraced  in  the  trust  deed  in 
favor  of  Harper  to  Randolph,  and  a  reference  to  that  decree 
shows  that  the  trust  debt  of  Harper  for  four  hundred 
forty-one  dollars  and  sixty  cents  was  adjudicated  as  a  lien 
on  two  hundred  and  ninety-eight  acres,  the  residue  of  said 
four  hundred  acres,  which  is  conceded  to  be  the  three  hun- 
dred and  twelve  and  one-half  acre  tract,  and  the  decree  in 
the  case  of  Anvil  v.  Harness,^  which  confirmed  the  sale  of 
the  Harness  lands,  expressly  provided  that  the  trust  lien 
due  to  Harper,  and  a  specific  lien  on  said  two  hundred  and 
ninety-eight  acre  tract  mentioned  in  the  report  of  Commis- 
sioner Adams,  should  not  be  paid  by  Commissioner  Par- 
sons out  of  the  proceeds  of  the  sale  of  said  lands,  and  the 
right  of  enforcing  said  trust  lien  against  said  two  hundred 
and  ninety-eight  acre  tract  was  expressly  reserved  to  said 
Harper,  which  right,  as  we  have  seen,  he  subsequently 
exercised  by  requiring  C.  W.  Dailey,  who  was  substituted 
as  trustee  in  the  room  and  stead  of  William  M.  Randolph, 
deceased,  to  advertise  and  sell  said  two  hundred  and 
ninety-eight,  or  three  hundred  twelve  and  one-half  acre 
tract,  at  which  sale  said  Chipley  and  Shearer  became  the 
jJurchaser  and  acquired  the  title  thereof  on  May  30,  1893. 
It  appears  from  the  bill  and  exhibits  that  said  Harness,  by 
deed  bearing  date  of  September  4,  1885,  conveyed  said 
three  hundred  twelve  and  one-half  acre  tract  with  others 
to  A.  B.  Parsons,  trustee,  to  secure  and  indemnify  said  S. 
H.  Shaffer  as  his  surety  on  several  notes,  but  this  trust 
was  long  subsequent  to  the  trust  executed  thereon  t 
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William  M.  Randolph,  trustee,  and  for  that  reason  said 
Harness  could  only  convey  the  equity  of  redemption,  and 
it  does  not  appear  that  any  sale  was  ever  made  under  said 
trust  deed.  Now,  while  it  is  true  the  plaintiff's  bill  allegfes 
that  on  the  2d  of  October,  1889,  S.  H.  Shaffer  and  wife  con- 
veyed  this  tract  of  three  hundred  twelve  and  one-half  acres 
of  land  to  the  plaintiff,  yet  it  is  clear  that  Shaffer  never 
acquired  any  title  to  said  tract;  that  before  he  became 
interested  in  any  manner  in  said  land  the  title  of  said  three 
hundred  twelve  and  one-half  acre  tract  had  been  conveyed 
by  A.  C.  Harness  to  W.  H.  Randolph,  trustee,  and,  as  we 
have  shown,  was  sold  by  his  successor,  C.  W.  Dailey, 
trustee,  to  Chipley  and  Shearer;  and  if  plaintiff  took  pos- 
session, as  is  alleged,  he  did  so  in  the  absence  of  any  title. 
As  to  the  title  of  Shaffer  to  said  three  hundred  twelve  and 
one-half  acre  tract,  from  whom  plaintiff  claims  to  have 
derived  his  title  by  the  deed  of  October  2, 1889,  said  Shaffer 
in  his  answer  to  plaintiff's  bill  claims  that  he  derived  title 
thereto  by  purchase  from  A.  B.  Parsons,  trustee;  but,  as 
we  have  seen,  Harness  did  not  convey  said  tract  to  Par- 
sons, trustee,  until  September  4,  1885,  at  which  time  the 
legal  title  was  in  W.  M.  Randolph,  and  he  only  could  have 
acquired  the  equity  of  redemption  in  said  tract,  and  that 
was  extinguished  by  the  sale  under  said  first  trust  deed 
by  C.  W.  Dailey,  who  was  substituted  for  Randolph,  so 
that  it  is  clear  that  said  S.  H.  Shaffer  bad  no  title  to  the 
land  in  controversy  and  passed  none  to  the  plaintiff  by  his 
deed  of  October  2, 1889.  The  plaintiff's  bill  was  demurred 
to  by  S.  H.  Shaffer,  C.  W.  Dailey,  J.  J.  Chipley,  Gottlieb 
Hutter  and  Benjamin  Dailey.  These  parties,  together 
with  A.  B.  Parsons,  answered  the  plaintiff's  bill,  putting  in 
issue  its  allegations.  Depositions  were  taken,  and  on  the 
17th  of  March,  1896,  the  case  was  heard  and  the  bill 
dismissed,  and  the  plaintiff  appealed. 

The  only  error  assigned  was  that  the  court  erred  in  dis- 
missing the  cause.  Did  the  court  commit  an  error  in  ren- 
dering this  decree?  The  plaintiff  in  his  bill  appears  to 
claim  that  Scaffer,  the  party  under  whom  he  claims,  had 
no  title,  and  alleges  that  the  sale  made  bv  C.  W.  Dailey, 
trustee,  to  Shearer  and  Chipley  of  said  three  hundred  and 
twelve  and  one-half  acres  was  made  without  his  consent 
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and  by  the  concurrence  and  connivance  of  these  defendants 
to  defraud  him.     He,  however,  in  no  manner  shows  how 
he  has  been  defrauded   by  them,  or  anything*  they  have 
done  that  they  had  not  a  perfect  right  to  do.     While  in  his 
bill  he  alleges  that  the  three  hundred  and  twelve  and  one- 
half  acre  tract,  as  he  is  informed  and  believes,  was  not 
within  the  bounds  and  scope  of  said  Shaffer^s  purchase  of 
the  Harness  lands,  and  has  never  been  owned  by  him, — 
which  allegation,  if  true,  would  show  that  Shaffer  by  his 
deed  conferred  no  title  on  him, — yet  he  in  an  indefinite  way 
claims  that  he  is  entitled  to  have  his  rights  defined,  and  to 
be  extricated  from  the  confusion  and  lack  of  identity  of 
the  lands  purchased  by  him.     In  other  words,  he  asks  that 
the  cloud  occasioned  by  the  trust  sale  and  conveyance  made 
by  C.  W.  D'ailey  may  be  removed  from  his  three  hundred 
and  twelve  and  one-half  acre  tract,  and  this,  so  far  as  I  can 
discover,  is  relied  on  to  entitle  him  to  relief  in  a  court   of 
equity.     It  is  true  he  desires  to  have  the  title  derived  from 
Shaffer  by  him  settled  and  quieted,  but  on  the  face  of  his 
bill  and  exhibits  he  shows  that  he  acquired  no  title  from 
that  source.     He  resists  the  title  and  pretention  contended 
for  by  the  defendants  Harper,  Shearer,  "Whiting,  Vanme- 
ter,  Hutter,  and   Dailey,  trustee,  and  calls  for  discovery 
thereto,  and  the  establishment  of  any  claim  they  have  to 
said  land,  but  his  bill  and  exhibits  show  that  he  has  no  ti- 
tle himself  and  is  entitled  to  no  discovery.     He  also  prays 
an  injunction  to  restrain  the  recording-  of,  or  attempting 
by  process  of  law  to  acquire,  the  ri^ht  or  title  of  any  of 
them  under  any  title  by  or  through  the  said  Dailey,  trus- 
tee, but  there  is  no  affidavit  to  support  the  bill.     Plaintiff 
also  prays  for  a  discovery  as  to  the  manner  in  which  the 
Harper  claim  attached  to  and  affected  said  three  hundred 
and  twelve  and  one-half  acres  all  of  which  is  fully  shown 
in  the  proceedings  had  in  chancery  cause  of  Anvil  \.  Har- 
ness^ et  aL^  the  record  of  which  case  is  made  an  exhibit  with 
the  plaintiff's  bill;  so  that,  in  my  opinion,  the  circuit  court 
committed  no  error  in  dismissing  the  plaintiff's  bill,  if  the 
demurrers  alone  were  relied  on;  but  when  we  look  to  the 
final  decree  the  cause  appears  to  have  been  heard  upon  its 
merits,  upon  full  denial  of  the  allegations  of  the  bill  in  the 
answers,  and  upon  the  proofs  taken  in  the  cause.     Look- 
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ing-  at  the  entire  record,  my  opinion  is  that  the  court  com- 
mitted no  error  in  dismissing  the  bill.  The  decree  com- 
plained of  is  therefore  affirmed, 

Affirmed. 


CHARLESTON. 

Hyre  et  aL  v.  Lambert. 

Submitted  Sept.  IS,  1898— Decided  Dec.  17,  1898. 

1    Commissioner   in  Chancery — Appeal— Record, 

Where  questions  of  fact  are  referred  to  and  passed  upon  by  a 
commissioner,  and  the  finding's  of  the  commissioner  are  overruled 
and  disaffirmed  bj'  the  circuit  court,  the  appellate  court  must  de- 
termine for  itself,  from  the  facts  and  circumstances  disclosed  by 
the  record,  whether  it  will  sustain  the  conclusion  of  the  commis- 
sioner or  that  of  the  circuit  court,    (p.  727). 

2.    Commissioner  in  Chancery — Appeal — Reversal, 

A  case  in  which  the  appellate  court,  upon  the  facts  and  evidence 
reversed  the  action  of  the  circuit  court  in  overruling-  the  findings 
of  the  commissioner  and  in  sustaining  exceptions  taken  to  the 
commissioner's  report,     (p.  727). 

Appeal  from  Circuit  Court,  Tucker  County. 
Bill  by  R.  A.  Hyre  and  J.  S.  Hyre.  against  James  H. 
Lambert.     Decree  for  defendant  and  plaintiffs  appeal. 

Reversed, 
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W.  B.  Maxwell  and  J.  F.  Harding,  for  appellants. 
Dayton '&  Dayton  and  L.  S.  Auvil,  for  appellee. 

McWhorter,  Judge  : 

This  cause  was  brought  here  by  plaintiff  Hyre  on  appeal 
from  a  decree  in  favor  of  defendant  against  plaintiff  on  set- 
tlement of  partnership  acounts.  The  decree  was  reversed 
(see  37  W.  Va.  26,  16  S.  E.  446),  and  cause  remanded  for 
further  proceedings  by  recommittal  to  conimissioner  to 
retake,  state  and  report  such  accounts.  The  circuit  court 
acted  on  the  suggestion  of  this  Court  as  to  facts  to  be  re- 
ported, and  referred  the  cause  to  commissioner  John  J. 
Adams,  directing  him  to  report  as  follows:  (1)  The  amount 
of  bonds,  notes,  and  accounts  that  went  into  the  bands  of 
defendant,  Lambert,  to  settle  and  collect;  (2)  what  amount 
he  collected  or  should  have  collected ;  (3)  what  amount  he 
has  properly  paid  out;  (4)  what  amount  remains  uncol- 
lected, and  with  which  he  should  not  be  charged;  (5)  what 
amount  is  insolvent,  what  barred  by  the  statutes  of  limita- 
tions, or  otherwise  noncoUectible;  (6)  what  debts  or  liabil- 
ities, if  any,  unpaid,  remain,  of  the  firm,  to  persons  who  are 
not  partners;  (7)  what  advances  (as  distinguished  from 
capital  put  in),  if  any,  have  been  made  by  any  partners  to 
or  for  the  firm.  Appellant  Hyre  sued  out  execution  against 
appellee,  Lambert,  for  one  hundred  and  seventy-eight  dol- 
lars and  twenty-nine  cents,  costs  of  appeal  incurred  in  this 
court,  when  Lambert  filed  his  bill  against  R.  A.  Hyre  and 
Jacob  S.  Hyre,  her  husband,  to  enjoin  the  enforcement  of 
the  collection  of  said  sum,  alleging  that  there  was  due  from 
Hyre  a  much  greater  sum,  for  which  he  was  entitled  to  a 
decree  in  said  cause  upon  a  settlement  of  the  partnership 
accounts  for  which  Hyre  had  instituted  the  suit,  and  alleg- 
ing the  insolvency  of  said  Hyre,  and  that  the  object  and 
purpose  was  to  collect  the  said  judgment  for  costs  before 
her  liability  to  plaintiff  could  be  ascertained  and  fixed  by 
proper  decree;  and  then  by  every  means  evade  the  payment 
of  such  decre  and  praying  that  defendants  be  enjoined 
and  restrained  from  the  collection  of  said  costs,  that  the 
liability  of  said  partnership  due  plaintiff  might  be  ascer- 
tained and  fixed  by  proper  decree  in  said  original  cause, 
and  that  the  judgment  for  costs  might  be  set  off  against 
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said  liability,  and  decree  be  rendered  for  plaintiff  for  resi- 
due and  for  general  relief.  Injunction  was  granted  as 
prayed  for,  March  8,  1893.  Defendants  waived  process, 
and  on  22d  of  November,  1894,  by  leave  of  the  court,  filed 
their  joint  and  separate  answer  to  said  bill,  and  moved 
to  dissolve  the  injunction;  the  answer  admitting  the  for- 
mer decree  against  Rebecca  A.  Hyre,  which  had  been  re- 
versed, and  her  judgment  for  costs,  but  denying  most  pos- 
itively her  insolvency,  or  her  intention  to  collect  costs  and 
then  evade  payment  of  any  amount  which  might  be  found 
due  to  plaintiff,  and  denying  any  indebtedness  to  plaintiff 
on  a  settlement  of  the  partnership  affairs,  but  averring,  on 
the  contrary,  that  on  such  settlement  plaintiff  was  largely 
indebted  to  her,  and  averring  that  since  the  injunction  was 
awarded  in  this  cause  the  said  suit  to  settle  the  partner- 
ship had  been  pending  before  one  of  the  commissioners  of 
the  court,  who  had  taken  a  large  amount  of  proof  and  had 
sifted  the  case  to  the  very  "dregs,"  and  had  found  the  sum 

of  $ in  favor  of  the  respondent  Rebecca  A.  Hyre, 

which  amount  respondent  did  not  believe  was  the  true 
amount  due  her,  but  that  it  should  be  a  much  larger 
amount,  and  referred  to  the  commissioner's  report,  which 
she  asked  to  be  read  with  her  answer,  which  report  con- 
clusively showed  that  she  vvas  entitled  to  have  the  injunc- 
tion dissolved.  Commissioner  Adams  returned  his  report, 
which,  leaving  off  the  formal  portion,  is  as  follows: 

Proceeding  '*  to  fully  execute  said  order  of  reference, 
and  to  further  audit  and  state  and  settle  the  partnership 
accounts  between  the  plaintiff  R.  A.  Hyre  and  the  defend- 
ant, James  H.  Lambert,  thereupon  I  ascertain  and  find  as 
follows,  to  wit: 

"From  the  testimony,  which  is  somewhat  conflicting, 
your  commissioner  finds  that,  in  his  opinion,  a  clear  pre- 
ponderance thereof  sustains  the  items  of  account  between 
said  plaintiff  and  defendant,  as  follows:  (1)  The  amount 
of  bonds,  notes,  and  accounts  that  went  into  the  hands  of 
defendant,  Lambert,  to  be  settled  and  collected  (including 
the  amount  of  $1,124  collected  by  him  on  the  Dry  Fork  and 
Red  Creek  lumber  contracts)  I  have  ascertained  to  be 
$3,374.  (2;  The  amount  he  collected,  or  should  have  col- 
lected, I  have  ascertained  to  be  $2,535, 12.     (3)  The  amount 


718  Hyre  et  al,  v.  Lambcrt.  [45 

properly  laid  out  by  him  I  have  ascertained  to  be  $2,922.84. 
(4)  The  amount  uncollected  of  said  accounts,  and  with 
which  said  Lambert  should  not  be  charged,  including 
insolvent,  barred  by  statute,  and  otherwise  noncoUectible 
claims,  I  find  to  be  $838.88.  (5)  I  find  there  are  no  debts 
or  liabilities  remaining*  unpaid  of  the  firm  to  persons  who 
are  not  partners.  (6)  I  further  find  that  there  is  due  from 
the  defendant,  Lamb.ert,  to  the  plaintiff,  R.  A.  Hyre,  indi- 
vidually, as  formerly  reported,  a  balance  found  due  her  at 
the  February  settlement,  1885,  of  $200;  also  a  settlement 
made  August  15,  1885,  a  balance  of  $64.83;  total,  $264.83. 

**From  the  foregoing,  I  find  the  accounts,  more  briefly 
stated,  to  be  as  follows:  Amount  of  bonds,  notes,  and  ac- 
counts that  went  into  the  hands  of  said  Lambert  to  be  set- 
tled and  collected  as  above  stated,  $3,374;  less  amount  of 
uncollected  notes,  accounts,  etc.,  as  above  stated,  $838.88; 
leaving  amount  in  hands  of  said  Lambert  to  be  accounted 
for,  $2,535.12;  amount  properly  paid  out  by  said  Lambert 
on  firm  debts  as  aforesaid,  $2,922.84;  balance  due  said 
Lambert  from  the  firm  of  Lambert  &  Hyre,  $387.72;  one- 
half  to  be  paid,  Mrs.  Hyre  to  said  Lambert,  $193.86;  amount 
due  from  said  Lambert  to  Mrs.  Hyre,  individually,  and  as 

formerly  found  and  reported  as  above  stated,  $264.83;  bal- 
ance now  found  due  from  said  Lambert  to  Mrs.  R.  A.  Hyre, 
$70.97. 

"All  of  which  is  respectfully  submitted  to  the  court  this 
29th  day  of  September,  1894.  Jno.  J.  Adams,  Commis- 
sioner." 

To  this  report  he  added  the  following  statements  made 
at  the  request  of  the  counsel  for  the  parties,  which  state- 
ments, together  with  exceptions  to  said  report  indorsed  by 
the  parties,  are  as  follows: 

"At  the  request  of  counsel  for  the  plaintiffs,  I  state  and 
report  said  partnership  accounts  to  be  as  follows:  First, 
the  amount  of  bonds,  notes,  and  accounts  that  went  into 
the  hands  of  defendant,  Lambert,  to  be  settled  and  col- 
lected, I  ascertain  to  be  $3,374.  Second.  The  amount  he 
collected,  or  should  have  collected,  I  have  ascertained  to  be 
$2,705.78.  Third.  The  amount  properly  paid  out  by  him 
I  have  found  to  be  (uncertain  and  objected  to)  $2,856.64, 
Fourth.  The  amount  uncollected  of  said  accounts,  and  with 
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which  said  Lambert  should  not  be  charged,  including  in- 
solvent, barred  by  statutes,  and  otherwise  uncollectible 
claims,  I  And  to  be  $668. 22;  and  from  undisputed  items  due 
from  defendant,  Lambert,  to  Mrs.  Hyre,  from  former  re- 
ports, $299.83.  Fifth.  I  further  find  there  are  no  debts  or 
liabilities  remaining  unpaid  of  the  firm  to  persons  who  are 
not  partners. 

'*From  the  foregoing  version  of  the  plaintiffs.  I  find  the 
said  accounts,  more  briefly  stated,  to  be  as  follows :  Amount 
of  bonds,  notes,  and  accounts  that  went  into  the  hands  of 
James  H.  Lambert  for  collection,  $3,374;  amount  of  notes, 
accounts,  etc.,  not  collected  or  collectible,  $668.22;  amount 
of  notes,  accounts,  etc.,  collected  by  said  Lambert  and  to 
be  accounted  for,  $2,705.78;  amount  of  debts  properly  paid 
by  said  Lambert  for  the  firm  of  Lambert  &  Hyre,  $2,856.64; 
amount  due  Lambert  from  said  firm,  $150.86;  one-half  of 
this  last-named  sum  due  from  Mrs.  Hyre  to  Lambert, 
$75.43;  amount  due  from  said  Lambert  to  Mrs.  Hyre,  indi- 
vidually, at  the  time  of  dissolution,  on  account  of  undis- 
puted items  due  Mrs.  Hyre,  as  shown  by  former  reports 
herein,  $299.83;  balance  now  found  due  from  said  Lambert 
to  Mrs.  Hyre,  $224.40. 

"And,  at  the  instance  and  request  of  counsel  for  defend- 
ant, Lambert,  I  further  state  and  report  said  partnership 
accounts  to  be  as  follows:  First.  The  amount  of  bonds, 
notes,  and  accounts  that  went  into  the  hands  of  James  H. 
Lambert  to  settle  and  collect  I  ascertain  to  be  $2,423.88. 
Second.  The  amount  he  collected,  or  should  have  collected, 
I  find  to  be  $1,518.60.  Third.  The  amount  properly  paid 
out  by  him  I  have  found  to  be  $2,993.24.  Fourth.  The 
amount  uncollected  of  said  accounts,  and  with  which  Lam- 
bert should  not  be  charged,  including  insolvent,  barred  by 
statute,  and  otherwise  noncollectible  claims,  I  find  to  be 
$905.28.  Fifth.  I  further  find  there  are  no  debts  or  liabil- 
ities remaining  unpaid  of  the  firm  to  persons  who  are  not 
partners. 

"From  the  foregoing  version  by  the  defendent,  I  find  the 
the  said  accounts,  more  briefly  stated,  to  be  as  follows: 

"Amount  of  bonds,  notes,  and  accounts  that  went  into 
the  hands  of  said  Lambert  for  collection,  I  find  to  be 
$2,423.88;  amount  of  notes,  accounts,  etc.,  collected  by  him. 
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$1,518.60;  amount  with  which  said  Lambert  should  not  be 
charged,  $905.28;  total,  $2,423.88. 

*'Amount  of  firm  debts  properly  paid  by  said  Lambert, 
$2,993.24;  from  which  deduct  total  amount  of  collections, 
$1,518.60;  leaving  a  balance  paid  by  said  Lambert  for  the 
firm  out  of  his  own  private  fund  of  $1,474.64;  one-half  of 
which  balance  should  be  charged  to  defendant  Hyre, 
$737.32,  subject  to  credits  as  follows: 

"Amount  of  costs  of  the  supreme  court,  $174.89;  amount 
of  balance  found  due  Mrs.  Hyre  at  the  August  settlement, 
1885,  $64.83;  total,  $239.72. 

"Balance  due  Lambert  at  this  date,  $497.60. 

"All  of  which  is  respectfully  submitted  to  the  court  this 
the  20th  day  of  September,  1894.  John  J.  Adams,  Com- 
missioner. 

"And  now,  on  this  day,  to-wit,  Monday,  the  1st  day  of 
October,  1894, 1  further  report  to  the  court  that,  after  the 
completion  of  the  foregoing  statement  and  report,  I  re- 
tained the  same  in  my  office  ten  days  for  inspection  and 
exceptions  thereto  by  any  person  interested  therein,  dur- 
ing which  time  the  plaintiff  R.  A.  Hyre,  by  her  counsel, 
Maxwell  &  Harding,  as  well  as  the  defendant,  James  H. 
Lambert,  by  his  counsel,  Dayton  &  Auvil,  each  filed  excep- 
tions in  writing  thereto;  which  several  exceptions,  together 
with  all  the  evidence  and  proofs  filed  before  me,  I  now  here- 
with return  to  the  court.  Given  under  my  hand  this  the 
said  1st  day  of  October,  1894.  Jno.  J.  Adams,  Commis- 
sioner." 

Exceptions  by  Rebecca  A.  Hyre: 

"The  plaintiff  Rebecca  A.  Hyre  excepts  to  the  report  of 
Commissioner  J.  J.  Adams  made  in  the  above-stvled  cause, 
and  to  be  filed  for  the  November  term  of  the  circuit  court 
of  Tucker  County,  1894,  and  now  in  the  office  of  said  com- 
missioner for  examination,  for  the  following  reasons: 
First.  Because  said  commissioner  reports  the  amount  of 
debts  due  to  the  firm  of  Lambert  &  Hyre,  and  heretofore 
turned  over  to  Lambert  for  collection  and  disbursment 
which  have  turned  out  to  be  uncollectible  and  worthless,  at 
the  sum  of  $838.88,  when  the  proofs  filed  before  him 
clearly  show  that  this  sum  could  not  possibly  exceed 
$668.22,  and  even  a  much  less  sum  than  this  is  sustained 
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by  the  evidence.  Second.  Because  by  said  report  said 
commissioner  reports  the  assets  or  funds  coming  into  said 
Lambert's  hands  to  be  disbursed  for  the  benefit  of  said 
firm  at  the  sum  of  $2,535.12,  when  in  fact  he  actually  col- 
lected and  should  be  charged  with  at  least  $2,705.78,  and 
even  more  than  this  sum  is  proven  by  a  preponderence  of 
the  evidence  filed.  Third.  Because  by  said  report  said 
commissioner  reports  the  amount  properly  paid  out  by 
said  Lambert  upon  the  debts  assigned  said  firm  at$2,922.84, 
when  the  evidence  clearly  shows  that  at  most  he  only  paid 
out  the  sum  of  $2,856.64,  and  much  of  this  amount  rests  on 
such  doubtful  atjd  contradictory  evidence  that  it  ought  not 
to  be  sustained.  Fourth.  Because  by  said  report  said  com- 
missioner has  not  allowed  her  credit  for  $35,  the  price  of 
one  cow,  hereinbefore  reported,  passed  upon,  and  not  ex- 
cepted to.  Fifth.  Because  by  said  report  said  commis- 
sioner reports  a  balance  due  from  said  Lambert  to  said  R. 
A.  Hyre,  of  $70.97  only,  and  that,  too,  without  interest, 
when,  in  fact,  under  the  evidence  filed  before  said  com- 
missioner,  she  should  recover  at  least  the  sum  of  $224.40, 
with  interest  from  July  25,  1889.  Rebecca  A.  Hyre,  by 
counsel.     Maxwell  &  Harding,  Attys." 

Defendant's  exceptions: 

'*The  defendant  James  H.  Lambert,  excepts  to  the  con- 
firmation of  Commissioner  John  J.  Adams'  report  made  in 

said  cause  of  date  the day  of  September,  1894:     (1) 

Because  the  said  commissioner  charges  the  defendant, 
Lambert  with  the  sum  of  $3,374  of  notes,  accounts,  etc., 
when  the  proof  no  where  shows  more  than  the  sum  of 
$2,423.88  wor/th  of  accounts,  •  notes,  etc.,  with  which  he 
should  be  charged.  (2)  Because  said  commissioner  allows 
to  the  plaintiff  $200,  as  and  at  the  February  settlement  be- 
tween said  partners,  when  a  preponderence  of  the  proof 
shows  that  said  amount  was  carried  into  the  August  set- 
tlement, 1885,  which  was  a  full  and  complete  settlement  of 
all  the  individual  transactions  between  said  partners  of  H. 
Lee  Nester,  J.  H.  Lambert,  J.  B.  Lambert,  and  C.  C.  Lam- 
bert. (3)  Because  the  commissioner  considered  the  depo- 
sition taken  by  the  plaintiff  (in  making  up  said  report)  at 
Justice  Coberly's,  in  Randolph  County,  on  the  27th  day  of 
August,  1894,  and  atG.  W.  Summerfield's  residence  on  the 
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29frh  day  of  August,  1894,  when  the  defendant,  James  H. 
Lambert,  had  no  notice  of  the  takings  of  the  same. 
4)  Because  said  com  missioner  g-ave  due  weight  and 
credit  to  the  deposition  of  Jacob  G.  Flanagan  in  his 
finding's,  when  he  should  have  discarded  said  state- 
ments altogether,  as  said  witness  was  successfully  im- 
peached  before  said  commissioner.  (5)  Because  said 
commissioner  charges  said  defendant  with  $1,125  col- 
lected on  lumber  after  dissolution  of  said  firm,  when  the 
proof  shows  that  $200  of  said  sum  has  been  collected  be- 
fore the  dissolution  of  said  partnership,  and  applied  upon 
the  debts  of  said  firm,  and,  if  charged  to  defendant,  de- 
fendant should  have  had  credit  for  more,  which  said  com- 
missioner wholly  disallows.  (6)  Because  said  report  is 
erroneous  in  many  other  respects,  aiid  prays  that  the 
proofs,  books,  evidence,  etc.,  before  said  commissioner  be 
turned  into  court  \Mith  report.  James  H.  Lambert,  by 
Counsel.     Dayton  &  Auvil,  Attys. 

''The  defendant,  Jas.  H.  Lambert,  excepts  to  the  special 
finding  of  the  commissioner  at  the  instance  of  the  plaint- 
iffs, and  to  the  finding  at  his  own  instance,  and  insists  the 
only  true  statement  of  the  partnership  is  that  found  at  the 
instance  of  the  defendant.  James  H.  Lambert,  by  Coun- 
sel.    Dayton  &  Auvil." 

On  the  28th  day  of  November,  1894,  the  cause  was  heard. 
The  court  overruled  all  the  exceptions  of  plaintiff  Hyre, 
and  sustained  all  the  exceptions  of  defendant,  Lambert ; 
adopted  the  statement  made  by  Commissioner  Adams 
at  the  request  of  defendant  Lambert;  entered  a  decree 
in  his  favor  against  Rebecca  A.  Hyre  for  four  hun- 
dred and  ninety-seven  dollars  and  sixty  cents,  with  in- 
terest from  October  20,  1894,  and  perpetuated  the  in- 
junction, and  decreed  in  favor  of  Lambert  for  costs  of  the 
injunction  proceedings,  and  that  the  said  sum  of  four  hun- 
dred and  ninety-seven  dollars  and  sixty  cents,  together 
with  the  costs  incurred  by  said  Lambert  in  said  two  causes, 
are  a  lien  upon  said  Rebecca  A.  Hyre's  separate  personal 
property,  and  a  charge  upon  the  rents,  issues,  and  profits 
of  her  separate  real  estate,  if  any  such  personal  or  real 
estate  she  has;  from  which  decree  Rebecca  A.  Hyre,  and 
J.  S.  Hyre  appealed  to  this  Court,  and  assign  as  error,  first, 
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that  the  court  erred  in  overruling  plaintiff's  exceptions  to 
the  report  of  Commissioner  Adams.  Defendant,  Lam- 
bert, filed  a  ^'statement  of  amount  remaining  uncollected, 
and  with  which  Lambert  should  not  be  charged,  insolvent 
and  barred  by  statute,^'  amounting  to  one  thousand  dol- 
lars and  ninety  cents.  The  commissioner  took  the  testi- 
mony of  various  witnesses  as  to  the  payment  of  some  of 
these  claims,  and  as  to  their  solvency;  the  time  of  their 
payment,  if  paid, — whether  before  or  after  the  dissolution 
of  the  partnership;  and,  after  considering  the  evidence,  he 
reduced  the  aggregate  to  the  sum  of  eight  hundred  and 
thirty-eight  dollars  and  eighty-eight  cents.  From  an  ex- 
amination of  the  evidence  touching  the  several  items  of 
account  in  dispute,  I  have  no  doubt  that  the  commissioner 
arrived  at  about  the  right  conclusion  as  to  this  item  of  his 
report.  Defendant,  Lambert,  himself,  while  he  claims  in 
his  deposition  the  amount  to  be  one  thousand  dollars  and 
ninety  cents,  admits  in  the  statement  made  at  his  request 
by  the  commissioner,  that  the  amount  should  be  reduced 
to  nine  hundred  and  five  dollars  and  twenty-eight  cents. 

Appellant's  second  exception  involves  the  question 
raised  by  appellee's  first  exception.  The  commissioner 
takes  as  a  basis  three  thousand  three  hundred  and  seventy- 
four  dollars  as  amount  of  bonds,  notes  and  accounts  that 
went  into  the  hands  of  Lambert  to  be  settled  and  collected, 
from  which  deducting  above  item  of  eight  hundred  and 
thirty-eight  dollars  and  eighty-eight  cents,  leaves  two 
thousand  five  hundred  and  thirty-five  dollars  and  twelve 
cents  amount  of  assets  that  went  into  the  hands  of  Lam- 
bert. Hyre's  exception  claims  that  it  should  have  been  two 
thousand  seven  hundred  aadfive  dollars  and  seventy-eight 
cents,  while  Lambert,  by  exception  No.  1,  claims  that  the 
three  thousand  three  hundred  and  seventy-four  dollars 
should  have  been  but  two  thousand  four  hundred  and 
twenty-three  dollars  and  eighty-eight  cents.  This  amount 
claimed  by  Lambert,  however,  fails  to  include  the  amount 
of  the  Red  Creek  lumber  contract,  the  proceeds  of  which 
amounted,  according  to  the  various  witnesses  axamined 
concerning  it,  to  from  nine  hundred  and  twenty-five  dol- 
lars to  one  thousand  two  hundred  dollars,  and  in  the  com- 
missioner's report  formerly  filed  in  the  cause,  and  copied 
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in  the  opinion  (37  W.  Va.  32, 16  S.  E.  446),  was  stated  at  one 
thousand  one  hundred  and  twenty-four  dollars  "as  shown 
by  deposition  of  Lambert."  Taking-  the  smallest  amount, 
nine  hundred  and  twenty-five  dollars,  and  adding-  it  to  the 
two  thousand  four  hundred  and  twenty-three  dollars  and 
eighty-eight  cents,  as  claimed  by  Lambert,  makes  the  sum 
of  three  thousand  three  hundred  and  forty-eig-ht  dollars 
and  eig'hty-eig'ht  cents,  being  only  twenty-five  dollars  and 
twelve  cents  short  of  the  amount  stated  by  the  commis- 
sioner. I  think  plaintiflFs*  second  and  defendant's  first  ex- 
ceptions should  both  be  overruled. 

PlaintiflFs'  third  exception  goes  to  a  question  of  sixty-six 
dollars  and  twenty  cents  difference  between  the  amount 
allowed  by  the  commissioner  to  defendant  as  paid  out  on 
debts  of  the  firm  and  the  amount  plaintiffs  claim  oug-ht  to 
have  been  allowed.  This  difference  is  made  up  of  small 
sums,  upon  which  the  evidence  is  conflicting-  and  uncer- 
tain, arid  the  benefit  of  the  doubt  should  be  given  to  com- 
missioner, who  stands  between  the  parties,  and  should  be, 
and  evidently  was,  trying  to  get  at  the  truth  of  the  matter. 

Plaintiffs'  fourth  exception  is  as  to  thirty-five  dollars, 
price  of  a  cow,  which  was  proved  as  reported  in  commis- 
sioner's former  report,  and  unexcepted  to,  and  the  excep- 
tion should  be  sustained. 

The  fifth  exception  of  plaintiffs,  in  so  far  as  it  claimed 
the  right  to  judgment  for  at  least  two  hundred  and  twenty- 
four  dollars  and  forty  cents  was  properly  overruled. 

Upon  defendant's  second  exception,  as  to  the  two  hun- 
dred dollars  found  due  plaintiffs  at  February  settlement, 
1885,  and  allowed  to  plaintiffs,  and  as  claimed  by  the  de- 
fendant to  have  been  carried  into  the  settlement  of  August 
15,  1885,  the  evidence  is  conflicting;  some  witnesses  tes- 
tify positively  and  squarely  that  the  item  of  two  hundred 
dollars  was  carried  into  the  settlement  of  Ausust  15th, 
while  others  testified  as  positively  that  it  was  not.  In  the 
commissioner's  report  of  former  date,  and  copied  in  the 
opinion  of  this  Court  in  37  W.  Va.  32,  (16  S.  E.  446),  as  to 
this  item,  it  was  held  by  the  commissioner,  as  he  holds  in 
in  this  last  report,  that  it  was  not  carried  into  the  late 
settlement,  and  no  exception  was  made  to  the  report  by 
defendant  for  that  reaaon,  and  he  took  his  decree  allowing 
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that  claim.  The  commissioner  was  warranted  in  allowing 
it  to  plaintiffs,  and  exception  two  should  have  been  over- 
ruled. 

The  third  exce^ion  of  defendant  relates  to  notice  to 
take  depositions,  upon  the  depositions  taken  at  G.  W.  Sum- 
merfield's,  not  at  J.  W.  Summerfield's,  as  specified  in  the 
notice,  ^'because  the  defendant  had  no  notice  of  the  taking 
of  any  depositions  except  of  Solomon  Flanagan,  Bnos  G. 
Carr,  and  J.  W.  Flanagan."  When  the  depositions  of  said 
Flanagans  do  not  appear  to  have  been  taken,  and  that  Enos 
G.  Walker  is  taken  as  the  fifth  deposition  of  about  thirty  or 
more  short  depositions,  of  about  three  to  the  page,  taken 
to  sustain  the  reputation  for  truth  and  veracity  of  plain- 
tiffs' Witness  Jacob  G.  Flanagan,  whose  reputation  defend- 
ant had  brought  in  question,  it  is  difficult  to  conceive  how 
defendant  should  have  notice  of  one  deposition  grouped  in 
some  thirty,  which  would  require  perhaps  five  minutes 
each  to  take,  and  know  nothing  of  the  taking  of  the  others. 
How  far  the  commissioner  gave  weight  to  or  considered 
such  depositions  does  not  appear.  There  is  but  little  in 
the  depositions  complained  of,  aside  from  the  bearing  on 
the  reputation  of  said  witness  to  sustain  it. 

The  fourth  exception  is  that  the  commissioner  gave  due 
weight  to  the  testimony  of  Jacob  G.  Flanagan,  witness  op 
behalf  of  plaintiffs.  Flanagan  was  plaintiffs'  principal 
witness,  apparently  a  man  of  very  good  standing  in  the 
community,  trusted  by  his  neighbors  with  the  responsible 
position  of  assessor.  He  had  given  testimony  in  this  cause 
in  October,  1887,  and  the  cause  was  heard  upon  his  testi. 
mony.  The  thought  of  impeaching  him  seems  to  have 
been  a  recent  thought.  Jacob  Wolf  red  says  his  reputation 
is  not  very  good,  and  would  not  from  that  reputation  be- 
lieve him  on  oath,  especially  if  he  was  interested  in. the 
matter  in  any  way.  John  T.  Wolfred  is  acquainted  with 
his  reputation;  *4t's  nothing  extra  good."  In  answer  to 
question,  **From  that  reputation  would  you  believe  him  on 
oath?"  he  says,  **If  his  interest  was  at  stake,  and  he  was 
under  the  influence  of  liquor,  I  would  be  inclined  to  dis- 
pute." Witness  G.  W.  Snyder,  referring  to  Flanagan's 
reputation:  ''Well  sir,  I  would  say  it  was  bad.  Q.  From 
that  reputation  would  you  believe  him  on  oath?    A.     No, 


726  Hyre  et  al.  v.  Lambert.  [45 

sir,"  Defendant  then  introduces  two  of  his  sons,  L.  D.  and 
J.  B.  Lambert,  who  s4y,  respectively,  as  to  his  reputation, 
"It  is  not  g-ood,"  and  "It  is  bad,"  and  tK)th  say  they  could 
not  believe  him  on  oath.  J.  B.  Lambert,  when  asked  if  he 
and  Flanagan  were  friendly  or  he  had  had  trouble  with 
him,  answered,  "We  had  some  words,  but  still  I  would  not 
vary  on  oath  for  that."  Snyder  is  the  only  one  of  the  first 
three  witnesses  who  says  unqualifiedly  that  his  reputation 
is  bad.  I  know  it  is  a  delicate  matter  for  a  man  to  take  the 
witness  stand  and  testify  that  the  reputation  of  his  neigh- 
bor for  truth  and  veracity  is  bad  ;  but,  if  it  is  notoriously 
bad,  after  one  or  two  reputable  and  respectable  citizens 
have  so  testified  it  is  usually  not  much  trouble  to  find 
others  at  hand  to  "swell  the  chorus."  I  think  the  attempt 
to  impeach  Flanagun  a  very  lame  one,  and  the  commission- 
er was  at  liberty  to  give  his  testimony  such  weight  as 
seemed  right  to  him. 

Defendant's  fifth  exception  is  that  the  commissioner  had 
charged  him  with  one  thousand  one  hundred  and  twenty- 
five  dollars  collected  on  lumber  after  dissolution  of  the 
firm,  when  the  proof  shows  that  two  hundred  dollars  of 
said  sum  had  been  collected  before  the  dissolution  of  the 
partnership,  and  applied  on  firm  debts.  I  think  quite  a 
sufi&cient  reply  to  that  is  that  in  the  original  report  of  the 
commissioner,  which  was  the  basis  of  defendant's  decree 
before  brought  to  this  Court,  the  very  first  item  charged  to 
defendant  was,  "Amount  collected  on  the  Red  Creek  and 
Dry  Fork  lumber  contracts  from  the  Hulings  Lumber 
Company,  as  shown  in  the  deposition  of  said  Lambert, 
$1,124."  Said  item  was  proved  by  his  own  deposition,  al- 
lowed by  the  commissioner,  no  exception  to  the  report,  and 
defendant's  decree  biased  on  it. 

As  to  the  sixth  exception,  praying  that  the  proofs,  books, 
evidence,  etc.,  before  the  commissioner,  be  returned  into 
court  with  his  report,  section  7,  chapter  124,  Code,  as 
amended  by  chapter  8,  Acts  1895,  requires  the  commis- 
sioner "with  his  report,  to  return  the  evidence  filed  in  the 
case,  including  all  the  evidence  taken  upon  the  execution  of 
the  reference,"  which  the  certificate  of  the  commissioner 
shows  he  did  in  this  cause. 

Defendant's  seventh   exception  insists  that  "the  only 
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true  statement  of  the  partnership  is  that  found  at  the  in- 
stance of  the  defendant,*'  and  the  court  seems  to  have 
thoroughly  ignored  the  findings  of  its  commissioner,  and 
adopted  the  account  made  up  by  the  defendant,  very  much 
of  which  is  unsustained  except  by  the  evidence  alone  of  the 
defendant,  and  even  he  is  not  clear  in  parts  of  his  evi- 
dence.    It  is  shown  that  when  the  partnership  was  dis- 
solved the  books  of  the  firm  were  placed  in  the  hands  of 
defendant,  where  they  remained  for  some  time,  until  they 
were  called  for  in  this  cause  ;  and  when  they  came  from 
his  hands  they  were  so  mutilated  that  it  would  be  impossi- 
ble to  make  a  statement  showing  the  amount  of  accounts 
which  were  upon  them  when  they  were  given  over  in  Au- 
gust, 1885.  Several  half  leaves,  and  some  whole  leaves,  were 
out  of  the  books,  and  figuring  and  writing  in  the  books 
which  were  not  in  them  when  they  were  calculated  and 
footed  up  before.    J.  S.  Hyre  testified  that  with  reasonable 
diligence  all  the  notes,  bonds,  and  accounts  belonging  to 
the  firm,  and  turned  over  to  Lambert,  amounting  to  some 
two  thousand  two  hundred  and  fifty  dollars  could  have 
been  collected,  except  about  twenty-five  dollars  or  thirty 
dollars;  and  J.  G.  Flanagan  who  was  familiar  with  them, 
did  not  think  there  was  over  about  twenty  dollars  which 
could  not  be  collected.     In  Graham  v.  Graham^  21  W.  Va. 
698,  it  is  held  that,** where  questions  of  fact  are  submitted  to 
a  commissioner  in  chancery,  his  findings  thi^reon  should  be 
fully  sustained,  unless  the  court  is  fully  satisfied  that  the 
evidence  before  the  commissioner  does  not  warrant  them;" 
and  it  is  further  held  when  the  decree  of  the  court  below 
approves  such  findings,  this  Court  will  not,  except  in  a 
plain  case,  reverse  such  decree.     *' Where  question  of  fact 
are.  referred  to  and  passed  upon    by    a    commissioner, 
and  the  findings  of  the  commissioner  are  overruled  and 
di^ffirmed  by  the  circuit  court,  the  appellate  court  must 
determine  for  itself,  from  the  facts  and  circumstances  dis- 
closed by  the  record,  whether  it  will  sustain  the  conclusion 
of  the  commissioner  or  that  of  the  circuit  court."  Root  v. 
Kilbreth,  32  W.  Va.  585,  (9  S.  E.  627). 

On  a  review  of  all  the  evidence  and  the  record,  I  am  of 
opinion  that  the  commissioner  was  about  as  nearly  right  as 
the  character  of  the  case  would  enable  one  to  get,  and  that 
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his  finding*  in  favor  of  plaintiff  of  seventy  dollars  and  nine- 
ty-seven cents  should  be  approved,  with  the  sum  of  thirty- 
five  dollars  added,  making  the  sum  of  one  hunderd  and  five 
Dollars  and  ninetj^-seven  cents  in  favor  of  plaintiff  Rebecca 
A.  Hyre  ag-ainst  the  defendant,  Jas.  H.  Lambert;  that  upon 
the  filing  of  the  answer  of  Rebecca  A.  Hyre  and  James  S. 
Hyre  to  the  bill  of  complaint  of  James  H.  Lambert ;  deny- 
ing all  the  material  allegations  of  the  bill  and  moving  to 
dissolved  the  injunction,  said  injunction  should  have  been 
dissolved  and  the  bill  dismissed.  Schoonover  v.  Bright^ 
24  W.  Va.  698;  Farland  v.  Wood,  35  W.  Va.  458,  (14  S.  E. 
140,  Syl.  point  2). 

For  the  reasons  herein  contained,  the  decree  of  the  cir- 
cuit court  is  reversed  and  annulled,  and  the  order  perpet- 
uating the  injunction  is  reversed  and  set  aside.  It  clearly 
appears  from  the  record  that  there  is  no  indebtedness 
aguinst  the  firm  ;  and,  the  court  proceeding  to  render  such 
decree  as  the  circuit  court  should  have  render,  it  is  ad- 
judged, ordered  and  decreed  that  the  plaintiff  Rebecca  A. 
Hyre  do  recover  of  the  defendant,  James  H.  Lambert,  the 
sum  of  one  hundred  and  five  dollars  and  ninety-seven 
cents,  with  interest  thereon  from  October  20,  1894,  until 
paid,  and  the  costs  of  the  prosecution  of  her  suit  by  her 
expended  in  the  circuit  court;  and  it  is  further  adjudged, 
ordered  and  decreed  that  the  injunction  awarded  James  H. 
Lambert  against  J.  S.  Hyre  and  RebeccaA.  Hyrebe,and  the 
same  is  dissolved,  and  the  bill  dismissed,  and  that  the  de- 
fendants therein  recover  against  the  plaintiff,  James  H. 
Lambert,  their  costs  by  them  about  their  defense  in  that 
behalf  expended  in  said  circuit  court. 

Reversed^ 
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CHARLESTON. 

Jones  v,  Shufflin. 
Submitted  Sept.  26, 1898— Decided  Dec.  17, 1898. 

1.  A^FKKL— Billin  Equity, 

An  objection  to  a  bill  in  chancery,  made  for  the  first  time  in 
this  Court,  for  the  reason  that  it  is  not  sig-ned  by  counsel,  will  not 
be  entertained,     (p.  730). 

2.  Tenancy  fqr  Life — Remainder  Man^ Removal  of  Buildings, 

After  the  expiration  of  a  life  tenancy  in  a  town  lot  by  death, 
and  the  termination  of  a  lease  thereunder,  the  lessee  cannot  re- 
move building's  put  on  such  lot  during  the  continuance  of  such 
tenancy.  Such  buildings  become  a  part  of  the  realty,  and  go  to 
the  person  entitled  to  the  remainder,     (p.  730) 

Appeal  from  Circuit  Court,  Tyler  County. 
Bill  by  Clark  E.  Jones  against  M.  B.  Shufflin.     Decree 
for  plaintiff.     Defendant  appeals. 

Affirmed. 

Thos.  p.  Jacobs  and  F.  D.  Young,  for  appellants. 
Robert  McEldowney  and  G.  M.  McCoy,  for  appellees 

Dent,  Judge  : 

S.  Stephens  abd  Amanda  Stephens,  holding  a  life  tenancy, 
in  a  certain  lot  in  the  town  of  Sistersville,  Tyler  County, 
W.  Va.,  with  remainder  in  Clara  E.Jones,  leased  the  same 
to  M.  B.  Shufflin  for  a  period  of  years  extending  to  the  1st 
day  of  April,  1900.  Clara  E.  Jones  did  not  consent  to  or 
join  in  either  of  these  leases  (there  being  two  of  them),  but, 
on  being  applied  to,  positively  refused  to  do  so.     To  the 
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first  lease  Mrs.  J.  S.  Jones  (now  Mrs.  Shufflin)  was  a  party, 
but  she  was  not  made  a  party  to  this  suit.  These  leases 
were  terminated  by  the  death  of  the  surviving  life  tenant, 
Mrs.  Amanda  Stephens,  the  2d  day  of  January,  1897.  See 
Shufflin  V.  House,  45  W.  Va.  731,  (31  S.  E,  974).  During 
their  existence  M.  B.  Shufflin  erected  a  large  frame  build- 
ing on  the  lot  which  he  leased  to  House  &  Hermann,  who 
were  in  the  occupancy  thereof  at  the  time  the  leases  termi- 
nated. This  building  was  constructed  on  a  good,  firm 
foundation,  and  was  connected  with  the  street  sewerage, 
at  the  expense  of  the  life  tenancy.  Defendant  Shufflin 
undertook,  after  the  termination  of  his  lease  aforesaid,  to 
remove  the  building  from  the  lot.  Clara  E.  Jones,  plain- 
tifiF,  enjoined  such  removal,  and,  at  the  hearing  of  the  cause 
on  bill  and  answer,  general  replication,  and  depositions,  the 
injunction  was  perpetuated.  The  defendant  appeals,  and 
claims:  First.  That  the  bill  was  not  signed  by  an  attor- 
ney. This  is  an  objection  that  should  have  been  taken  in 
the  circuit  court,  and  cannot  be  taken  for  the  first  time  in 
this  Court.  Second.  That  Mrs.  J.  S.  Jones  was  not  made 
a  party,  while  she  is  a  party  to  the  leases,  or  one  of  them. 
There  is  nothing  to  ahow  that  she  was  attempting  to  re- 
move the  building,  and  it  will  be  time  enough  to  enjoin  her 
when  she  does  undertake  to  do  so.  She  was  not  a  necessary 
party,  as  no  relief  is  sought  against  her. 

Defendant  insists  he  had  a  right  to  remove  the  building — 
First,  because  his  tenancy  had  not  terminated ;  and,  sec- 
ond, it  remained  his  by  virtue  of  the  law  of  fixtures.  The 
first  of  these  questions  is  settled  adversely  to  defendant's 
claim  in  the  case  of  Shufflin  v.  House,  before  cited.  As  to 
the  second  question,  the  law  is  well  settled  that  the  re- 
mainder-man is  entitled  to  the  property  with  all  improve- 
ments thereon  at  the  expiration  of  the  life  tenancy.  In  the 
case  of  White  v.  Arndt,  1  Whart.  91,  it  is  held:  "(1)  Even 
as  between  landlord  and  tenant,  fixtures  erected  by  the 
latter;  and  which  he  is  entitled  to  remove,  must  be  removed 
during  the  term;  after  the  expiration  of  the  term  the  ten- 
ant can  neither  remove  them  nor  recover  their  value  Irom 
the  landlord.  (2)  This  rule  prevails  more  strictly  between 
tenant  for  life  or  his  lessee  and  the  remainder-man,  the 
latter  of  whom  is  not  bound  by  any  agreement  between  the 
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tenant  for  life  and  his  lessee  under  which  the  lessee  may 
have  erected  building's  on  the  land."  Hafflick  v.  Stober^  11 
Ohio  St  482;  Austell  v.  Swann,  74  Ga.  278;  Dean  v.  Feely, 
69  6a.  804.  The  plaintiff,  being  entitled  to  the  remainder, 
and  not  having  consented  to  the  lease,  is  in  no  wise  bound 
thereby,  and  the  improvements  come  to  her  as  though  they 
had  been  placed  thereon  by  a  stranger.  If  a  building  is 
erected  on  laiid  against  the  will  of  the  landowner,  or  with- 
out his  consent,  it  becomes  realty,  and  cannot  be  removed 
therefrom  without  the  commission  of  waste.  Bonney  v. 
FosSy  62  Me.  248 ;  Cannon  v.  Copeland^  43  Ala.  252 ;  Dart  v. 
Hercules,  57  111.  446;  Honzik  v.  Delaglise.  65  Wis.  494,  (27 
N.  W.  171).  The  defendant  in  this  case  acted  with  open 
eyes.  He  erected  the  building  against  the  consent  and 
against  the  known  will  of  the  plaintiff.  He  allowed  it  to 
remain  until  after  the  expiration  of  the  life  tenancy  and 
the  termination  of  his  lease,  and  thereby,  if  he  might  have 
done  so  before,  he  cannot  remove  the  same.  It  has  become 
a  part  of  the  realty,  and  belongs  to  the  plaintiff.  The  court 
did  right  to  perpetuate  the  injunction,  and  its  decree  is 

affirmed. 

Affirmed^ 


CHARLESTON. 

Shuffun  v.  House  et  al. 

Submitted  Sept.  26,  1898.— Decided  Dec.   17,  1898. 

1.    Land— 7ow«  I ots. 

The  word  "land"  in  section  1,  chapter  94,  Code,  is  used  in  a 
restricted  sense  to  denote  agricultural  or  farming  land,  and  not 
town  lots  used  for  building*  purposes  alone,    (p.  733). 
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2.    Tenancy  for   Life — Lease — Duration  of  Lease — Death  of  Life 
Tenant, 

All  unexpired  leases  g-iven  by  a  life  tenant  on  town  lots  used 
for  building*  purposes  alone  terminate  with  the  death  of  such 
life  tenant,  and  do  ndt  continue  in  force  until  the  end  of  the 
current  year.     (p.  733). 

Error  to  Circuit  Court,  Tyler  ('ounty. 
Suit  by  M.  B.  Shufflia  against  House  &  Hermann  and 
others.  Judgment  for  plaintiff,  and  defendants  bring  error. 

Reversed. 

Robert  McEldowney,  George  W.  McCoy  and  Howard 
&  Handlan,  for  plaintiffs  in. error- 

T.  P.  Jacobs  and  F.  D.  Young,  for  defendant  in  error. 
Dent,  Judge  : 

S.  Stephens  and  Amanda  Stephens,  holding  a  life  tenancy 
in  a  certain  lot  in  the  town  of  Sistersville,  Tyler  County, 
W.  Va.,  with  remainder  in  Clara  E.  Jones,  leased  the  same 
to  M.  B.  Shufflin  for  the  period  of  from  one  to  five  years, 
ending  on  the  12th  day  of  May,  1897.  This  lease  was  af- 
terwards extended  to  the  1st  day  of  April,  1900.  Clara  E. 
Jones  did  not  consent  to,  or  join  in  either  of  the  leases. 
Amanda  Stephens,  the  surviving  life  tenant,  died  the  2d  day 
of  January,  1897.  In  the  meantime  M.B.  Shufflin  sublet  the 
property  to  House  &  Hermann  at  the  rate  of  one  hundred 
and  fifty  dollars.  House  &  Hermann  paid  Shufflin  up  to 
incl'iding  the  date  of  the  death  of  Mrs.  Stephens,  and  then 
released  the  property  from  Mrs.  Jones.  Shufflin,  claiming 
the  rent  from  Mrs.  Stephens'  death  up  to  the  end  ot  the 
current  year,  to-wit  12th  May,  1897,  levied  two  distress 
warrants  on  the  property  of  House  i  Hermann.  They 
gave  forthcoming  bonds,  and  this  suit  is  on  such  bonds  to 
recover  the  balance  of  such  rent.  The  circuit  court  guve 
judgment  against  the  defendants  for  the  sum  of  three 
hundred  and  sixty  dollars,  and  they  come  to  this  Court. 

The  only  question  presented  is  as  to  wheth^er  M.  B. 
Shuffling  or  Clara  E.  Jones  is  entitled  to  the  rent  from  the 
2d  day  of  January,  1897,  to  the  12th  day  of  May,  1897,  being 
from  the  dateof  the  death  of  Mrs.  Stephens  to  the  end  of  the 
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current  year  of  the  leasehold.  All  unexpired  leases  made 
by  a  life  tenant  terminate  at  his  death,  except  as  otherwise 
provided  by  statute.  Gear.  Landl.  &  Ten.  s,  21 ;  1  Tayl. 
Landl.  &  Ten.  p.  421,  s.  112;  12  Am.  &  Eng-.  Enc. 
Law,  p.  758,  note  1.  Code,  c.  94,  s.  1,  provides  that, 
"If  there  be  tenant  for  life  or  other  uncertain  inter- 
est in  land  which  is  let  to  another,  the  lessee  may  hold 
the  land  to  the  end  of  the  current  year  of  the  tenancy, 
paying-  rent"  therefor;  the  rent  if  it  be  reserved  in  money 
shall  be  apportioned  between  the  tenant  for  life  or  other 
uncertain  interest,  or  his  personal  representative  and 
those  who  succeed  to  the  land."  This  provision  the  plain- 
tiff insists  governs  in  this  case,  while  the  defendants  in- 
sist that  it  only  applies  to  land  used  for  ag-ricultural  pur- 
poses, and  not  to  town  lots  or  other  real  estate  where  the 
rent  is  payable  in  money.  The  word  "land"  in  this  sec- 
tion was  no  doubt  used  in  a  restricted  sense  to  denote  ag- 
ricultural land  rented  for  an  annual  rental,  for  the  purpose 
of  encouraging  agriculture  and  securing  to  the  tenant  the 
harvest  that  he  might  sow.  2  Minor.  Inst.  pp.  101,  102. 
Where  the  reason  of  the  law  fails,  the  law  itself  is  at  an  end 
"The  word  *land'  has  two  senses,  one  is  general  and  one  re- 
stricted. If  it  occurs  accompanied  with  other  words  which 
either  in  whole  or  in  part  supply  the  difference  between 
the  two  senses,  that  is  a  reason  for  taking  it  in  its  less  gen- 
eral sense :  e.  g.  in  a  grant  of  lands,  meadows,  and  pas- 
tures, the  former  word  is  held  to  mean  only  arable  land. 
Burt.  Real  Prop.  183;  Cro.  Eliz.  476,  659;  2  And.  123;  Van 
Gorden  V. /ackson,  5  John.  4^0.^^  Bouv.  Law  Diet.  The 
reason  for  taking  the  word  "land"  in  its  less  general  sense 
as  farming  or  agricultural  land  is  from  the  context  and  the 
true  purpose  of  the  enactment,  being  to  secure  to  the  per- 
son who  sows  and  cultivates  the  right  to  reap  and  enjoy. 
In  the  case  of  town  property  no  such  necessity  exists.  If 
the  statute  was  applicable,  all  the  tenant  could  do,  even 
thereunder,  would  be  to  collect  the  rent  and  pay  it  over  to 
the  remainder-man.  He  is  only  entitled  to  the  rent  up  to 
the  date  of  the  death  of  the  life  tenant.  Why,  then,  per- 
mit him  to  collect  rent  which  belongs  to  another,  or  retain 
control  of  property  in  which  he  has  no  possible  interest  ? 
With  agricultural  land  it  is  different,     A  yearly  rental  or 
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a  portion  of  the  crop  is  usually  reserved,  and  according  to 
common  law  the  subtenant,  in  case  of  the  death  of  the  life 
tenant,  was  entitled  to  the  emblements.  The  object  of  the 
statute  was  to  declare  the  common  law  and  make  it  effec- 
tive, and  was  in  no  sense  to  apply  to  town  property  rented 
for  a  monthly  rental,  of  whatever  term.  As  to  such  prop- 
erty its  provisions  have  no  application,  and  are  wholly  un- 
necessary and  useless.  Therefore  the  circuit  court  erred 
in  rendering  judgment  for  the  plaintiff,  and  the  same  is 
reversed,  and  judgment  is  entered  for  the  defendants. 

Reversed, 
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(Brannon,  President,  dissenting.) 
Submitted  June  4,  1898— Decided  Dec.  17,  1898. 

1.    Foreign  Contracts — Foreign  Judgments — Appearance, 

While  the  judgment  of  a  competent  court  of  any  state  that  has 
jurisdiction  over  the  person  or  subject  matter  is  conclusive  upon  the 
merits  of  the  controversy  in  every  state,  a  court  of  another  state 
has  not  the  power,  without  service  of  process  or  voluntary  appear- 
ance, to  render  a  judgment  on  a  contract  that  is  absolutely  void, 
under  the  statutes  of  the  state  where  it  is  made.     (p.  741) 
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2.    Foreign  Contracts — Foreign  Attachment — Garnishment — Pay- 
ment by  Garnishee, 

If  such  a  void  contract  Is  sued  on  by  a  foreign  attachment  in  a 
foreign  jurisdiction,  the  g-arnishee  must  make  defense  to  the  action, 
or  notify,  if  practicable,  his  absent  creditor  of  the  pendency  of 
the  attachment  proceeding's,  that  such  creditor  may  make  such 
defense;  otherwise,  a  judgment  rendered  by  default  will  not  pro- 
tect the  g'arnishee  when  sued  by  his  creditor,     (p.  739) 

Error  to  Circuit  Court,  Hancock  County. 

Action  by  Mary  A.  Stewart  ag-ainst  the  Northern  Assur- 
n  ce  Company.  From  a  judgment  in  favor  of  plaintiflF,  de- 
fendant brings  error. 

Affirmed, 

Erskine  &  Allison,  for  plaintiff  in  error. 
Huff  &  Donehoo,  for  defendant  in  error. 

McWhortkr,  Judge  : 

Mary  A.  Stewart,  a  married  woman,  was  the  owner  of  an 
hotel  and  furniture  in  New  Cumberland,  Hancock  County, 
which  was  insured  by  the  Northern  Assurance  Company, 
of  London,  England,  which  had  its  central  or  principal 
office  in  the  United  States,  at  Cincinnati,  Ohio.  A  loss  oc- 
curred by  lire,  which  was  duly  adjusted  at  one  thousand 
seven  hundred  dollars;  and,  before  the  money  was  paid  to 
the  assured,  Porter  &  Co.,  a  corporation  doing  business  at 
New  Cumberland,  brought  an  action  before  Louis  Hauser, 
a  justice  of  the  peace,  at  Cincinnati,  Ohio,  on  a  store  ac- 
count against  Mary  A.  Stewart,  and  sued  out  an  attach- 
ment against  the  property  of  said  Stewart,  and  cited  the 
sa^id  assurance  company  to  answer  as  garnishee,  as  the 
debtor  of  said  Stewart.  In  obedience  to  the  summons  duly 
served  on  it,  the  company  appeared  and  answered,  admit- 
ting its  indebtedness  to  Stewart,  when  the  justice  heard 
the  case,  rendered  judgment  against  the  defendant,  and 
issued  an  order  against  the  garnishee  requiring  it  to  pay 
two  hundred  and  fifty-one  dollars  and  seven  cents,  the 
amount  of  Porter  &  Co's  judgment,  which  it  did  on  the 
16th  of  June,  1892.  On  the  27th  of  July,  1892,  Mary 
A.  Stewart  brought  her  action  against  said  assurance  com- 
pany in  the  circuit  court  of  Hancock  County,  upon  her  pol- 
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icy  of  insurance,  to  recover  the  said  sum  of  one  thousand 
seven  hundred  dollars.  The  defendant  appeared,  and  filed  a 
special  plea  in  writing,  setting*  up  the  payment  made  by  it 
under  the  said  proceedings  in  Cincinnati  of  two  hundred  and 
fifty-one  dollars  and  seven  cents,  and  paid  into  court  the  res- 
idue of  the  one  thousand  seven  hundred  dollars  with  its  in- 
terest; to  the  filing  of  which  special  plea  plaintiff,  by  counsel, 
objected,  which  objection  was  by  the  court  overruled,  and 
the  plea  allowed  to  be  filed,  and  leave  was  granted  to  plaintiff 
to  file  a  special  replication  thereto  by  the  1st  of  April,  1893. 
To  the  special  plea  of  defendant,  plaintiff  tendered  her 
special  replication,  in  writing,  averring  that  at  the  time  the 
contract  mentioned  in  said  special  plea,  and  upon  which  the 
alleged  judgment  of  Porter  &  Co.,  was  recovered,  was 
made,  plaintiff  was,  and  still  is,  a  married  woman,  under 
coverture,  domiciled  and  resident  in  the  State  of  West  Vir- 
ginia, and  then  and  ever  since  and  there  living  with  and  not 
separate  from  her  husband,  William  Stewart,  and  the  said 
contract  was  made  in  the  State  of  West  Virginia*  while  she 
was  so  under  coverture,  domiciled,  resident,  and  living  with 
her  husband  as  aforesaid,  and  this  she  was  ready  to  verify, 
wherefore  she  prayed  judgment,  etc.,  to  the  filing  of  which 
special  replication  the  defendant  objected,  which  objection 
the  court  overruled,  and  permitted  the  same  to  be  filed,  to 
which  ruling  of  the  court  defendant  excepted. 

On  the  15th  day  of  May,  1897,  the  case  being  called,  and 
neither  party  requiring  a  jury,  by  consent  the  matters 
arising  on  the  issue  were  submitted  to  the  court  in  lieu  of 
a  jury;  and  the  court  having  considered  the  evidence  ad- 
duced and  the  arguments  of  counsel,  rendered  judgment 
for  the  plaintiff  for  the  said  sum  of  two  hundred  and  fifty- 
one  dollars  and  seven  cents,  and  costs  of  the  action.  The  de- 
fendant moved  to  set  aside  the  finding  and  judgment,  and 
grant  it  a  new  trial,  on  the  ground  that  the  same  is  con- 
trary to  the  law  and  evidence,  which  motion  the  court  over- 
ruled', and  the  defendant  excepted.  The  bill  of  exceptions 
shows  that  the  proceedings  before  Justice  Hauser  were 
regular,  and  the  transcript  thereof  properly  attested,  cer- 
fied,  and  proved,  and  it  was  agreed  by  the  parties  that  the 
transcript  should  not  be  copied  into  the  record,  and  that, 
as  proven,  it  established  and  proved  every  allegation  of 
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fact  contained  in  defendant's  special  plea  as  to  the  proceed- 
ing's in  said  action  and  the  judg-ment  b}'  Justic  Hauser 
against  defendant,  as  garnishee,  and  the  payment  by 
it,  in  obedience  to  the  order  of  said  justice,  on  June 
Ibth,  1892,  of  two  hundred  and  fifty-one  dollars  and  seven 
cents.  It  was  also,  agreed  that  it  was  proven  that  de- 
fendant, at  the  time  it  was  proceeded  against  as  gar- 
nishee, had  complied  with  the  laws  of  the  state  of  Ohio 
with  respect  to  foreign  insurance  companies  doing  busi- 
ness in  that  state,  and  was  subject  to  be  proceeded 
against  in  the  courts  of  said  state  as  provided  by  the 
laws  thereof  applicable  to  foreign  insurance  companies 
doing  business  therein,  and  which  evidence  was  by  the  court 
not  copied  into  the  record.  It  was  also  agreed  that  the  plain- 
tiff proved  by  witnesses  all  the  matters  of  fact  alleged  in 
her  special  replication.  The  facts  and  allegations  both  of 
the  special  plea  of  the  defendant  and  plaintiff's  special  re- 
plication thereto  were  admitted  by  both  parties  to  be 
proved  at  the  trial,  all  of  which  is  set  forth  in  th^  bill  of 
exceptions.  Defendant  applied  for,  and  obtained,  a  writ 
of  error,  making  the  following  assignments :  First,  be- 
cause the  circuit  court  should  have  rejected  the  special 
replication  of  the  plaintiff  to  the  defendant's  special  plea, 
or  should  have  sustained  the  demurrer  to  said  replication  ; 
second,  because  the  court  erred  in  giving  effect  to  said 
replication,  and  in  treating  the  facts  therein  set  up  as  af- 
fecting the  jurisdiction  of  Justice  Hauser  to  render  the 
judgment  pleaded  in  the  defendant's  special  plea;  third, the 
court  erredinoverrulingd,efendant'smotionfora  new  trial. 
Appellant's  counsel,  in  tlireir  brief,  p.ay  :  "The  fact  that 
Mary  A.  Stewart  was  a  married  woman,  residing  and  con- 
tracting in  a  state  where  the  laws  at  the  time  held  her  per- 
sonal contract  void,  would,  if  it  had  been  pleaded  in  the 
Ohio  court,  have  been  a  complete  defense  to  the  action  of 
Porter  &  Co.,  because  the  courts  everywhere,  in  the  ex- 
ercise of  their  undoubted  jurisdiction,  give  force  and  ^i- 
i^ct  to  ih^  lex  loci  contractus,^''  They  further  say  :  "There 
is  no  evidence  that  the  garnishee  knew  that  she  was  a  mar- 
ried woman,  and  the  law  did  not  require  it  to  be  concerned 
with  anv  fact  not  affecting  the  jurisdiction  of  the  court," 
and  cite  Black,  Judgm.  s.  595,  in  support  of  their  proposi- 
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tion.     Their  position  is  correct  to  the  extent  said  section 
goes,  but,  by  their  proposition  that  the  law  does  not  re- 
quire the  garnishee  to  be  concerned  with  any  fact  not  af- 
fecting* the  jurisdiction  of  the  court,  they  assert  that  the 
g-arnishee  owes  no  duty  to  its  own  creditor  in  the  premises, 
which  is  untenable.     In  Pennoycr  v.  Neff^  95  U.  S.  714,  727, 
Justice  Field  in  delivering  the  opinion  of  the  Court,  says: 
'*Substituted  service  by  publication,  or  in  any  other  auth- 
orized form,  may  be  sufficient  to  inform  parties  of  the  ob- 
ject of  proceedings  taken  when  property  is  once  brought 
under  the  control  of  the  court  by  seizure  or  some  equiva- 
lent act.     The  law  assumes  that  property  is  always  in  the 
possession  of  its  owner,  in  person  or  by  agent ;  and  it  pro- 
ceeds upon  the  theory  that  its  seizure  will  inform  him,  not 
only  that  it  is  taken  into  the  custody  of  the  court,  but  that 
he  must  look  to  any  proceedings  authorized  by  law  upon 
such    seizure    for    its    condemnation    and    sale,"     Door 
V.    Rohr,    82    Va.    359,    Syl.    4.     It    is    presumed    that, 
when   property  in    the  possession  of  an  agent  is  seized 
on  legal  process,  the  fact  is  known  to   the  agent;   and 
in  case  of  garnishment  of  funds  in  the  hands  of  a  debtor 
of  the  defendant  who  is  a  nonresident,  and  not  served 
with  process,  it  is  clearly  the  duty  of  such  garnishee,  if 
practicable,  to  notify  his  creditor  of  the  proceedings,  that 
he  may  make  such  defense  therein  as  his  rights  and  inter- 
ests may  require,"     Appellant's  special  plea  alleges  that 
the  process  was  served  on  it  on  May  2,  1892,  requiring  it 
to  make  answer  on  the  5th  day  of  the  same  month,  which 
answer  it  filed  on  said  last  mentioned  day,  when,  "it  ap- 
pearing that  the  summons  has  not  and  cannot  be  duly 
served  on  the  defendant  in  this  county,  this  cause  is  con- 
tinued to  June  15,  1892,  at  nine  o'ciock  a.  m.,  for  publica- 
tion of  notice,"  which  is  the  entry  made  by  the  justice,  as 
alleged  in  the  special  plea;  that  notice  was  duly  published, 
and,  at  the  time  mentioned,  Porter  &  Co.  appeared,  and 
proved  their  claim,  and   judgment  was  rendered  against 
the  defendant,  who  failed  to  appear,  and  also  an  order 
was  issued  on  the  garnishee   to  pay  the  said  judgment 
and  costs,  which  order  was  delivered  to  the  constable;  and 
that  in  obedience  thereto,  on  the  16th  of  June,  1892,  the 
garnishee  paid  same.     Inits  special  plea,  defendant  wholly 
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failed  to  alleged  that  it  had  notified,  or  attempted  in  any 
way  to  notify,  the  plaintiff,  its  creditor,  of  such  proceed- 
ing-. For  want  of  such  allegation,  the  plea  was  not  sffi- 
cient  in  law,  and  the  objection  thereto  should  have  been 
sustained.  In  Morgan  v.  Neville^  74  Pa.  St.  52  (Syl.  point 
3),  it  is  held  that  *'a  garnishee  in  foreign  attachment,  to 
protect  himself,  must  give  notice  to  his  own  creditor;"  and 
this  is  manifestly  right,  Pierce  v.  Railway  Co.,  36  Wis.  283 
(Syl.  point  1);  also  8  Am.  &  Eng.  Enc.  Law,  1254,  and  cases 
there  cited  ;  Martin  v.  Railway  Co,.  SO  Hun.  347,  (3  N.  Y. 
Sup.  82). 

It  is  admitted  by  appellant  that  if  plaintiff  had  appeared 
and  pleaded  the  statute  of  her  state  as  it  then  existed,  in 
the  action  before  Justice  Hauser,  the  claim  of  Porter  &  Co. 
must  have  been  defeated;* and  yet  with  the  full  knowledge 
of  the  proceedings  against  her,  and  that  she  had  no  notice 
thereof,  and  could  not  be  served  with  process,  it  stood  by, 
and  meekly  paid  out  her  money,  in  obedience  to  the 
justice's  order,  without  even  attempting,  so  far  as  the 
record  shows,  to  notify  her  of  the  jeopardy  of  her  property 
in  its  hands,  all  of  which  "smacks"  strongly  of  collusion. 
Appellant  cites  Virginia  Fire  &  Marine  Ins.  Co,  v.  New 
Tork  Carousal  Mfg,  Co,  (Va.)  28  S.  E.  8.88,  in  support  of 
its  special  plea,  the  court  there  holding  that  "it  is  a  settled 
lule,  founded  upon  obvious  principles  of  natural  justice, 
that  a  garnishee  cannot  be  lawfully  compelled  to  pay  the 
same  indebtedness  twice.  Nothing  can  be  more  clearly  just 
than  that  a  person  who  has  been  compelled  by  a  court  of 
competent  jurisdiction  to  pay  a  debt  should  not  be  com- 
pelled to  pay  it  over  again.  Consequently,  where  he  is  in 
such  a  situation  that,  if  charged  as  garnishee,  this  would 
be  the  result,  he  will  not  be  charged,  unless  his  situation  is 
due  to  his  own  fault  or  neglect."  In  that  case  it  is  shown 
that  the  garnishee  was  guiltless  of  any  fraud  or  collusion. 
It  took  all  the  necessary  steps  to  prevent  a  recovery  in  a 
suit  pending  in  a  North  Carolina  court  for  the  same  debt, 
pleading  the  garnishment  in  the  Virginia  court,  but  to  no 
avail.  The  North  Carolina  court  refused  the  plea,  and 
rendered  judgment,  and  issued  execution,  and  collected 
the  money.  When  it  pleaded  the  North  Carolina  judgment, 
execution,  and  payment  in  answer  to  the  garnishment  in 
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the  Virg-inia  court,  that  court  rejected  the  plea,  and 
rendered  judg-ment,  which  was  properly  reversed  by  the 
supreme  court. 

Appellee  insists  that  Justice  Hauser  was  without  juris- 
diction in  the  case,  because  of  the  facts  set  up  in  her 
special  replication,  and  that  the  judgment  rendered  by 
said  justice  is  void,  and  not  entitled  to  the  **full  faith  and 
credit"  provision  contained  in  section  1,  Art.  IV.,  Const. 
U.  S.     The  appellee  cites  the  case  of  Bowler  v.  Huston^  30 
Grat.  266,  where  it  is  claimed  the  question  is  thoroug-hly 
discussed;  but  it  cannot  be  said   to  cover  the  question 
raised  in  the  case  at  bar.     That  was  an  action  to  enforce  a 
personal  judgment  rendered  by  a  New  York  court  against 
Bowler,  wherein  there  had  been  neither  service  of  process 
nor  appearance  in  person  or  by  attorney.     So,  there  was 
nothing  upon  which  to  found  a  judgment,  and  the  record 
was  an  absolute  nullity,  and  no  question  was  raised  of  a 
judg-ment  in  rem,  or  involving  a  garnishee  or  substituted 
service  in  the  case;  and  yet,  under  the  statutes  of  New 
York,  the  judgment  was  a  valid  personal  judgment  as  far 
as  Bowler's  interest  was  concerned  in  the  firm  with  which 
he  was  sued  inN.  Y.   In  Cooper  v.  Reynolds,  10  Wall.  308,  in 
discussing  the  question  of  jurisdiction.  Justice  Miller  says 
**By  jurisdiction  over  the  subject-matter   is  meant  the 
nature  of  the  cause  of  action  and  of  the  relief  sought;  and 
this  is  conferred  by  the  sovereign  authority  which  organi- 
zes the  court,  and  is  to  be  sought  for  in  the  general  nature 
of  its  powers,  or  in  authority  specially  conferred.    *     *     * 
While  the  general  rule  in   regard  to  jurisdiction  in  rem 
requires  the  actual  seizure  and  possession  of  the  res  by  the 
officer  of  the  court,  such  jurisdiction  may  be  acquired  by 
acts  which  are  of  equivalent  import,  and  which  stand  for 
and  represent  the  dominion  of  the  court  over  the  thing, 
and  in  effect  subject  it  to  the  control  of  the  court.    ♦     *    » 
So,  the  writ  of  garnishment  or  attachment  or  other  form  of 
service,  on  a  party  holding  a  fund  which  becomes  the  sub- 
ject of  litigation,  brings  that  fund  under  the  jurisdiction  of 
the  court,  though  the  money  may  remain  in  the  actual 
custody  of  one  not  an  officer  of  the  court."    Under  the 
statutes  of  the  state  of  Ohio,  Justice  Hauser  had  general 
jurisdiction,  within  the  limitations  and  restrictions  con- 
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tained  in  such  statutes,  in  all  cases  of  the  nature  of  this 
proceeding  before  him  based  on  legal  and  valid  contracts 
and  transactions. 

While  a  judgment  of  a  competent  court  of  any  state  that 
has  jurisdiction  over  the  person  and  subject-matter  is  con- 
clusive upon  the  merits  of  the  controversy  in  every  state, 
I  question  the  power  of  the  court  of  another  state,  without 
service  of  process  or  voluntary  appearance,  to  render  a 
judgment  on  a  contract  that  is  absolutely  void  under  the 
laws  of  the  state  where  it  is  made,  and  upon  which  contract 
a  judgment  rendered  by  a  court  of  such  last-mentioned 
state  is  void,  even  upon  process  duly  served.  In  D^Arcy 
V.  Ketchuniy  11  How.  165,  it  was  held  that  "congress  did 
not  intend  by  the  act  of  1790  to  declare  that  a  judgment 
rendered  in  one  state  against  the  person  of  a  citizen  of 
another,  who  had  not  been  served  with  process  or  volunta- 
rily made  defense,  should  have  such  faith  and  credit  in 
every  other  state  as  it  had  in  the  courts  of  the  state  in 
which  it  was  rendered."  That  case  was  based  on  the 
statute  of  New  York  which  provided  that  when  joint 
debtors  were  sued,  and  one  was  brought  into  court  on  pro- 
cess, if  judgment  should  pass  for  plaintiff  he  should  have 
judgment  and  execution,  not  only  against  the  party  brought 
into  court,  but  also  against  other  joint  debtors  named  in 
the  original  process,  in  the  same  manner  as  if  they  had  all 
been  taken  and  brought  into  court  by  virtue  of  such  pro- 
cess; but  it  should  not  be  lawful  to  issue  or  execute  any 
such  execution  against  the  body  or  against  the  sole  prop- 
erty of  any  person  not  brought  into  court. 

It  could  never  have  been  contemplated  by  the  framers  of 
the  Constitution  of  the  United  States  to  include  among 
judgments  entitled  to  **full  faith  and  credit,"  under  section 
1,  Art.  IV.,  a  judgment  obtained  upon  a  contract  absolutely 
void  under  the  laws  of  the  state  where  it  was  made,  and 
upon  substituted  process.  It  may  be  said,  then :  Where 
is  the  protection  afforded  the  garnishee  in  such  case? 
On  the  other  hand,  what  protection  has  the  defendant,  the 
creditor  of  the  garnishee,  in  such  a  proceeding?  The 
garnishee  has  better  facilities  for  protecting  his  interests 
than  the  defendant.  He  is  served  v/ith  process.  He 
knows  of  the  proceeding.      He  can    readily  advise    the 
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defendant,  bis  creditor,  thereof,  and  make  his  defense 
sure,  if  any  there  be;  while  without  such  notification  the 
defendant  remains  in  profound  ig-norance  of  the  proceed- 
ings until  bis  property  is  taken  from  him,  may  be  on  a  valid, 
just  claim  or  demand,  possibly  by  the  connivance  of  the 
plaintiff  and  the  garnishee,  on  a  void  or  illegal  claim.  In 
White  V.  Manufacturing  Co.,  29  W.  Va.  385,  (1  S.  E.  572, 
Syl.),  it  is  held  that  '*a  judgment  rendered  by  a  court  of 
common-law  against  a  married  woman,  either  in  her  own 
name  or  in  the  name  of  a  company  under  which  she  does 
business,  upon  a  contract  made  during  her  coverture,  is 
absolutely  void;  and  an  execution  or  suggestion  sued  out 
upon  such  judgment  is  invalid  and  ineffectual  for  any  pur- 
pose, and  such  judgment  may  be  assailed  collaterally  in 
proceedings  upon  a  suggestion  thereon."  I  fail  to  see  any 
error  in  the  judgment,  and  the  same  is  affirmed. 

Note  by  McWhortkr,  Judge: 

Since  the  foregoing  opinion  was  handed  down,  I  find  the  case  of 
Railroad  Co,  v.  Nash,  (Ala.)  23  South.  825,  decided  in  June,  1898,  the 
syllabus  of  which  is  as  follows: 

'*(1)  The  courts  of  one  state  have  no  jurisdiction  to  attach  and  con- 
demn a  debt  due  to  and  payable  to  a  nonresident  where  he  resides,  by 
service  of  process  on  his  debtor  as  garnishee,  in  the  absence  of  per- 
sonal service  on  the  creditor  within  the  state  of  the  forum,  or  his  vol- 
untary appearance. 

**(2)  The  payment  by  the  garnishee  of  a  judgment  rendered  for  a 
debt  against  a  nonresident  without  personal  service  within  the  state 
of  the  forum,  or  voluntary  appearance,  constitutes  no  defense  to  a  sub- 
sequent suit  by  the  judgment  debtor  against  the  garnishee. 

*'(3)  The  constitutional  provision  that  *full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state,  does  not  apply  to  a  judgment.again8t  a 
nonresident  debtor,  in  the  absence  of  personal  service  upon  him 
within  the  state  of  the  forum,  or  a  voluntary  appearance.'* 

Brannon,  President,  {dissenting): 

This  case  is  important  in  principle,  and,  regarding  the 
decision  in  it  as  plainly  erroneous  and  contrary  to  the  right 
of  the  defendant  under  the  Constitution  of  the  United 
States.     I  must  dissent. 

My  position  is:  The  justice  in  Ohio  had  jurisdiction  and 
authority  under  the  law  of  Ohio  to  render  the  judgment 
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against  the  garnishee.  This  is  not  denied.  This  judgment 
had  the  effect  there  to  protect  the  defendant  against  a 
suit  by  Mrs.  Stewart  to  make  him  pay  the  money  again. 
Having  this  force  in  Ohio,  it  must  have  the  same  force  in 
every  state,  under  the  United  States  Constitution,  provid- 
ing that  *^full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  state,"  and  the  act  of  congress  under  it  that  judg- 
ments in  a  court  of  one  state  ^^  shall  have  such  faith  and 
credit  given  them  in  every  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from 
which  they  are  taken.'*  We  do  not  go  behind  the  Ohio 
judgment  to  see  on  what  contract  in  favor  of  the  creditor  it 
was  rendered,  whether  good  or  bad,  void  or  not,  because 
the  only  question  is  :  Had  the  court  jurisdiction,  and  did 
it  give  judgment  protecting  the  garnishee  there?  1  Greenl. 
Ev.  s.  548.  "It  is  a  question  of  constitutional  obligation, 
not  of  state  policy,  whether  our  courts  will  enforce  a  judg- 
ment of  another  state  court  of  competent  jurisdiction, 
having  jurisdiction  in  the  case.  When  a  judgment  or 
decree  of  the  court  of  another  state  is  sought  to  be  enforced 
in  a  court  in  this  state,  the  court  in  this  state  may  inquire 
into  the  jurisdiction  of  the  court  which  rendered  the  judg- 
ment or  decree;  and,  if  it  appears  that  such  court  had  no 
jurisdiction,  the  judgment  or  decree  is  void,  but,  if  it  had 
jurisdiction,  the  judgment  or  decree  is  valid  and  binding 
in  this  state."  Stewart  v.  Stewart,  27  W.  Va.  167.  *'The 
first  question  to  be  determined  in  regard  to  a  judgment  of 
another  state,  after  jurisdictional  inquiries  have  been 
satisfactorially  answered,  is,  what  is  its  effect  in  the  state 
whence  it  was  taken?  The  effect  which  it  has  there  is 
precisely  the  effect  which  must  be  accorded  to  it  in  every 
other  state.  It  must  not  be  given  any  greater  effect  than 
it  had  in  the  state  wherein  it  was  rendered.  If  the  judg- 
ment appear  on  its  face  to  be  harsh  and  erroneous,  it  must 
be  received  and  enforced,  irrespective  of  its  harshness. 
The  pleas  which  might  be  made  to  it  at  home,  and 
those  only,  can  be  made  to  it  in  any  other  part  of  the 
Union."  2  Freem.  Judgm.  s.  575.  The  law  is  that  it  is  not 
the  domicile  of  the  owner  of  the  debt  garnished  that  tests 
the  place  of  jurisdiction  for  garnishment,  but  the  question 
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whether  the  court  had  control  over  the  gfarnished  debtor 
within  its  territory.  Mooney  v.  Manufacturing  Co.^  34  U. 
S.  App.  582,  (18  C.  C.  A.  421,  and  72  Fed.  32);  Douglass  v. 
Insurance  Co.,  138  N.  Y.  209,  (33  N.  E.  938). 

Mrs.  Stewart  could  sue  the  company  in  Ohio,  and  there- 
fore it  could  be  garnished  there.  "Foreigfn  corporations 
are  subject  to  the  process  of  g^arnishment  in  all  cases  in 
which  an  original  action  may  be  commenced  against  them 
in  the  courts  of  this  state  to  recover  the  debt  in  respect  to 
which  the  garnishment  process  is  served.  *  *  *  ^ 
foreign  corporation  doing  business  within  the  state  may 
generally  be  made  a  garnishee  in  that  state  when,  by  the 
laws  of  the  state,  service  of  process  may  be  properly  made 
upon  it  therein;  when  according  to  the  jurisdictional 
rule,  the  debt  is  payable  within  the  state,  or  the  corpora- 
tion has  within  its  control  property  belonging  to  the  prin- 
cipal defendant."  2  Shinn,  Attach m.  s.  493.  *'When  there 
is  seizure  of  the  defendant's  property  at  the  commence- 
ment of  the  action,  or,  in  garnishment,  what  is  equivalent 
to  seizure  at  that  time,  namely,  service  of  process  upon  the 
garnishee,  accompanied  in  both  cases  by  publication  or 
other  form  of  substituted  service  against  a  nonresident  de- 
fendant, it  is  well  settled  that  such  process  is  due  process 
of  law  in  attachment  &uits,and  that  a  judgment  so  render-^ 
ed  will  divest  the  defendant  of  hia-title  to  such  property, 
and  will  protect  the  garnishee  from  the  dan&er  AT  double 
payment."  Reno.  Nonres.  s.  241.  See  Molyneux  v.  Scy* 
niour,  76  Am.  Dec.  671.  2  Black.  Judgm.  s.  852,  says  :  '*The 
judgment  of  a  foreign  court  of.  competent  jurisdiction, 
in  a  proceeding  in  the  nature  of  a  garnishment,  is  binding 
and  conclusive,  and  affords  a  complete  protection  to  the 
garnishee,  and  the  money  paid  under  it  cannot  be  recover- 
ed back  by  the  original  owner  of  the  debt  in  any  action  in 
another  country."  Garnishment  is  a  proceeding  in  rem 
binding  everywhere  (2  Shinn.  Attachm.  s.  486;  76  Am.  Dec. 
671;  1  Greenl.  Ev.  s.  543);  at  least  so  far  as  the  property 
garnished  and  its  owner  are  concerned.  **The  liability  of 
property  belonging  to  nonresidents  to  be  attached  and  sold 
under  leagal  process  is  determined  by  the  law  of  the  state 
in  which  the  property  is  actually  situated,  and  from  whose 
courts  the   process  issues,  and  is  not  determined  by  the 
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law  of  the  state  in  which  the  owner  resides.  Hence,  in 
case  of  conflict  between  the  laws  of  these  two  states,  the 
law  of  the  former  g^overns."  Reno,Nonres.  s.l48.  **Where, 
however,  the  garnishee  is  a  resident  of  the  state,  the  fact 
that  the  principal  debtor  is  a  nonresident  will  not  affect 
the  validity  of  the  {garnishment  proceedings,  because  at- 
tachments are  permitted  ag'ainst  nonresident  debtors. 
And  the  fact  that  the  principal  defendant  is  served  by  pub- 
lication only  has  no  effect  upon  the  jurisdiction  of  the 
court,  when  the  property  or  debt  is  within  the  power  of 
the  court;  that  is  to  say,  where  the  property  is  within  the 
jurisdiction  of  the  court,  or  the  debt  is  payable  therein." 
2  Shinn.  Attachm.  861.  But  the  opinion  by  Judge  Mc- 
Whorter  says  that  the  contract  of  a  married  woman  was 
void  in  West  Virginia  when  this  one  was  made.  This  is 
no  matter.  The  question  is  the  force  of  the  Ohio  judg- 
ment in  Ohio.  Rev.  St.  Ohio,  s.  49%,  5319,  authorize  judg- 
ments on  married  women's  contracts.  Thus,  the  judge- 
ment is  not  void  there.  The  position  of  Judge  McWhorter 
is  answered  by  many  authorities.  Our  own  Court,  in  Black 
V  Smith,  13  W.  Va.  780,  held:  When  a  court  of  law  in  the 
state  of  Maryland,  having  jurisdiction  of  the  subject  and 
person  of  the  citizen,  renders  judgment  in  a  cause  therein 
pending,  against  such  citizen  for  money,  the  validity  of  such 
judgment  rendered  by  such  court  cannot  be  questioned  in 
the  courts  of  this  state;  nor  will  the  courts  ot  this  state 
look  into  the  transaction  upon  which  the  Maryland  judg- 
ment is  founded,  in  order  to  ascertain  if  that  judgment 
ought  not  to  have  been  rendered  by  the  court."  Johnson, 
President,  in  Stewart  v.  Stewart,  27  W.  Va.  173  said: 
'*But  it  is  not  on  the  ground  that  such  suits  have  been 
maintained  in  many  states  that  we  would  enforce  a  decree 
for  such  cause  in  our  own  courts,  nor  would  we  sustain  it 
because  it  agreed  with  our  policy,  nor  refuse  to  enforce  it 
here  because  it  is  hostile  to  our  policy.  The  reason  why 
we  would  enforce  a  decree  rendered  by  a  court  of  compe- 
tent jurisdiction  in  another  state  is  the  fact  that  the  Con- 
stitution of  the  United  States  requires  us  to  do  so.  For 
the  wisest  purposes,  the  states,  when  they  formed  and 
adopted  the  Constitution,  provided,  in  section  1  of  Art.  IV, 
'Full  faith  and  credit  shall  be  given  in  each  state  to  the  pub- 
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lie  acts,  records  and  judicial   proceeding's  of  every  other 
state/    If  this  clause  had  not  been  inserted  in  the  Consti- 
tution, and  rigidly  enforced  by  the  judiciary   in  all  the 
states,  our  relations  as  states  to  each  other  would  have  been 
anything  but  harmonious.     Citizens,  by  passing  from  one 
state  to  another,  could  escape  the  effect  of  their  contracts 
and  obligations.     It  is  not  a  question  of  state  policy  whether 
we  will  or  will  not  give  effect  to  the  judgments  of  courts  of 
competent  jurisdiction  of  other  states.     It  is  a  question 
whether  we  will  in  good   faith  live  up  to  the  constitu- 
tional obligations  which  we  have  assumed.     In  Gilchrist  v. 
Land  Co,^  21  W.  Va.  115,  we  decided  that,  *where  a  judg- 
ment rendered  in  another  state  is  sought  to  be  enforced 
in  a  court  in  this  state,  our  courts  may  inquire  into  the 
jurisdiction  of  the  court  which  rendered  it,  and,  if  it  appear 
that  the  court  which  rendered  the  judgment  had  no  juris- 
diction, the  judgment  or  decree  is  void,  but,  if  it  had  juris- 
diction, it  is  valid  and  binding  in  this  state;  that,  in  decid- 
ing what  effect  a  judgment  rendered  in  another  state  is  to 
have  in  this,  it  must  be  regarded  as  well  settled  that  it  must 
have  the  same  effect  here  as  it  had  in  the  state  where  it 
was  rendered.     It  is  not  an  open  question  whether  we  will 
enforce  the  judgments  and  decrees  of  another  state  ren- 
dered by  courts  of  competent  jurisdiction  having  jurisdic- 
tion to  render  such  judgment  or  decree.      The  general 
rule  is  as  we  have  stated  it.     If  there  are  any  exceptions, 
I  have  not  been  able  to  find  them.     I  do  not  say  there  can 
be  none.     If  the  court  of  common  pleas  of  Columbia  county 
had  jurisdiction  to  pronounce  the  decree  rendered  there, 
and  sought  to  be  enforced  here,  we  must  give  full  faith  and 
credit  to  it,  and  enforce  it  here.'"    2Black.  Judgm.  s.  888, 
reads:     "As  to  whether  the  personal  disability  of  the  de- 
fendant, at  the  time  the  judgment  was  rendered  against 
him  is  a  good  defense  to  an  action  on  such  judgment  in  an- 
other state,  the  question  depends  upon  the  status  of  the 
judgment  in  the  state  of  its  rendition.     Its  validity  must 
be  tested  by  the  laws  of  that  state.     If  the  coverture,  in- 
fancy, or  insanity  is  regarded,  in  the  state  where  the  judg- 
ment is  rendered,   as  making  the  judgment    absolutely 
void,  that  invalidity  may  undoubtedly  be  shown  against  it 
in  any  other  jurisdiction.     If,  on  the  other  hand,  the  rcu- 
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dition  of  a  judg-ment  against  such  a  person  is  regarded,  in 
the  state  where  it  is  given,  as  a  mere  irregularity  or  error 
in  fact,  having  no  greater  efifect  than  to  make  the  judg- 
ment voidable  on  a  propper  direct  proceeding  for  that  pur- 
pose, then  it  will  not  be  a  good  defense  to  an  action  on  the 
judgment  in  another  state.  This  rule  is  illustrated  by  a 
case  ruled  in  Iowa.  *  *  *  'pbg  defendant  answered 
tLat  the  judgment  was  void  because  rendered  while  he  was 
a  minor.  *  *  *  The  chief  justice  said:  *If  there  was 
error  in  fact  in  permitting  defendant  to  appear  by  attor- 
ney when  a  minor,  it  was  an  irregularity,  and,  as  such,  no 
more  affected  the  validity  of  the  judgment  than  if  it  had 
been  an  error  in  law.  In  either  case  the  error,  whether  of 
law  or  of  fact,  does  not  render  a  judgment  void ;  but  a  party 
may  have  his  remedy  in  the  state  where  the  judgment  was 
rendered,  either  in  the  same  or  an  appellate  tribunal.  The 
defense  cannot  prevail  here;  for,  until  set  aside,  the 
judgment  would  have  full  force  and  effect  in  Ohio,  and  is 
entitled  to  the  same  here.  The  error  does  not  go  to  the 
jurisdiction  of  the  court.'  "  And  the  theory  that  the  debt 
of  the  married  woman  is  void  will  not  sustain  this  decision. 
It  is  void,  it  is  true,  in  West  Virginia,  in  a  court  of  law,  and 
only  there;  for  it  is  a  valid  debt  in  equity,  binding  her  sep- 
arate estate.  The  money  garnished  for  it  was  separate 
estate,  and  bound  for  this  debt,  under  our  own  law.  A 
court  of  equity  would,  in  this  state,  make  it  liable  there- 
for. A  justice  in  Ohio  exercises  law  and  equity  jurisdic- 
tion, and  his  judgment  binds  that  estate  for  this  debt  as  a 
decree  in  equity  would  here.  Do  not  think  that  I  assert 
that  the  personal  judgment  against  Mrs.  Stewart  in  Ohio 
binds  her.  I  mean  that  it  binds  her  as  to  the  debt,  so  as 
to  protect  the  garnishee  from  second  payment.  I  do  not 
mean  that  it  would  further  bind  her. 

I  would  much  prefer  that  the  Court  should  give,  as  the 
reason  for  its  decision,  the  reason  given  in  Pierce  v.  RaiU 
way  Co,y  36  Wis.  288,  and  Morgan  v.  Neville,  74  Pa.  St.  52, 
— that  garnishee,  to  be  protected,  must  notify  his  creditor, 
— than  to  place  the  decision  on  the  untenable  ground  it 
does;  though,  with  Thomp.  Homest.  &  Ex.  s.  864, 1  do  not 
think  notice  necessary,  as  I  have  not  found  it  suggested  in 
other  cases.     Publication,  as  dictated  by  the  law  ot  Ohio, 
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IB  leg-al  warning.  Nor  did  the  company  have  to  plead  that 
by  the  law  of  West  Virginia  the  contract  was  void.  No 
evidence  shows  that  it  knew  she  was  a  married  woman. 
In  its  widespread  business,  why  require  it  to  inquire  ?  If 
the  state  seize  the  debt  in  its  hands,  shall  it  go  further? 
Shall  not  Mrs.  Stewart  bow  to  the  majesty  of  the  public, 
which  makes  that  seizure  valid?  Shall  she  assume  to 
question  the  power  of  the  republic,  though  she  suffer  from 
it,  if  she  could  suffer  in  paying  a  just  debt  for  groceries, 
making  her  life  and  the  lives  of  those  dear  to  her  to  sub- 
sist? Id,  ss.  864,  866,  shows  this  to  be  an  unreasonable 
requirement.  Nebraska  and  Wisconsin  require  that  a  garni- 
shee shall  plead  that  the  debtor  has  a  right  to  the  garnished 
debt  as  an  exemption,  but  other  authorities  deny  it.  Moore 
V.  Railroad  Co.y  43  Iowa,  Z%S\  Jones  v.  Tracy ^  75  Pa.  St.  417; 
Conleyv.  Chilcofe^  25  Ohio  St.  320;  Railroad  Co.  v.  May^ 
Id.  347.  I  hold  that  this  State,  through  this  Court,  should 
give  to  the  defendant  the  protection  which  the  constitution 
of  the  republic  designed  to  give  to  all  citizens  alike.  No 
mere  sympathy  should  defeat  this  behest  of  the  highest 
municipal  law. 

Note  by  Dent,  Judge: 

The  assurance  company  doing-  business  in  the  State  of  West  Virgi- 
nia must  be  presumed  to  know  the  laws  thereof,  and,  havin^^  insured 
the  separate  property  of  Mary  A.  Stewart,  a  married  woman,  must 
be  presumed,  after  the  custom  of  insurance  companies,  to  know  that 
she  was  a  married  woman,  and  what  were  all  her  rig-hts  and  liabili- 
ties with  reg-ard  to  said  property  under  the  laws  of  said  state,  and 
therefore  must  be  presumed  to  have  known  that  her  separate  property 
was  not  subject  to  her  husband's  control,  nor  liable  for  the  payment 
of  his  debts;  and,  being  under  his  coverture,  she  was  entitled  to  be 
supported  by  him,  and  that  any  simple  contract  debt  made  in  relation 
to  such  support  was  void  as  to  her,  and  binding  on  her  husband  alone, 
and  could  not  in  any  wise  affect  her  separate  property,  as  the  laws 
of  West  Virginia  then  stood.  Porter  &  Co.,  being-  residents  of  the 
State  of  West  Virginia,  must  also  be  presumed  to  be  fully  cog-nizant 
of  these  matters,  and  that  their  alleged  claim  was  no  debt  ag-ainst 
Mrs.  Stewart,  but  binding  on  her  husband  alone.  Knowing  this,  they 
seek  a  remote  foreign  tribunal,  and  upon  a  false  and  fraudulent  affi- 
davit, for  they  knew  they  had  no  debt  which  was  enforceable  ag-ainst 
the  separate  estate  of  Mrs.  Stewart;  they  invoke  its  aid  to  secretly 
seize  and  wrongfully  appropriate  her  property,  without  her  knowl- 
edge.    She  is  g-iven  no  notice  of  these  proceedings,  as  such  would  be 
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fatal  to  them,  but  publication  is  made  in  a  local  paper,  which  she  has 
no  chance  of  seeing:;  and  thus  her  separate  property  is  fraudulently 
seized  and  appropriated  without  her  knowledg'e,  and  her  debtor,  the 
g'arnishee,  presumably  with  full  knowledge  of  her  rights  and  the 
fraudulent  purpose  of  the  plaintiflFs,  Porter  &  Co.,  and  with  its  agen- 
cies in  the  State  of  West  Virginia,  makes  no  effort  to  defend  the 
action,  as  it  had  the  right  to  do,  or  to  notify  her  thereof,  that  she 
might  interpose  her  defense.  Why  did  the  garnishee  thus  remain 
silent?  There  can  be  but  one  answer,  and  that  is  that  it  was  collud- 
ing with  Porter  &  Co.  to  unlawfully  apply  Mrs.  Stewart's  separate 
estate  on  a  debt  for  which  it  was  not  liable,  and  thus  perpetrate  a 
fraud  upon  her  without  her  knowledge.  The  justice  was  not  to  blame 
in  the  matter,  for  he  was  imposed  upon  by  the  fraudulent  conduct  of 
the  plaintiff,  aided  and  abetted  by  the  silence  of  the  garnishee.  The 
''constitution  and  majesty  of  the  great  republic'*  was  never  intended 
to  be  a  cover  for  such  fraudulent  practices,  and  permit  persons,  by 
collusion,  to  wrongfully  appropriate  the  property  of  another  by  deceit 
and  stealth.  This  judgment  against  the  garnishee,  under  the  circum- 
stances, should  be  regarded  as  though  procured  by  itself.  Smith  v. 
Dickson^  58  Iowa,  444,  (10  N.  W.  850).  The  suppression  of  the  truth 
oftentimes  operates  to  perpetrate  a  fraud  as  completely  as  the  utter- 
ance of  a  falsehood,  and  no  one  should  be  permitted  to  take  advantage 
of  a  wrong  in  which  he  participates.  The  garnishee  had  the  plaint- 
iff's separate  property,  and  it  was  in  duty  bound  to  defend  it  from 
the  wrongful  appropriation  of  others  to  debts  to  which  it  was  exempt, 
or  notify  her  of  such  wrongful  attempt.  Having  failed  to  do  either,  it 
is  no  more  than  right  that  it  should  bear  a  loss  incurred,  to  say  the 
least,  by  its  own  indifference.  Of  two  innocent  parties,  the  one  whose 
n^ligence  occasioned  the  loss  should  bear  the  burden  thereof.  I  con- 
cur in  Judge  McWhortcr's  opinion,  for  the  foregoing  reasons. 

Affirmed. 
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CHARLESTON. 

Dent  v.  Board  of  Commissioners  of  Taylor  County, 

(English,  Judge,  dissenting.') 
(Dent,  Judge,  absent.) 

Submitted  December  31, 1898— Decided  December  31, 1898. 

1.  Masdamvs— Election   Canvassers/Recount — Certificates   of  Elec- 

tien, 

A  mandamus  will  not  issue  to  compel  an  election  canvasser  to 
assent  to  and  certify  the  result  of  a  recount  of  ballots  as  found  by 
another  canvasser,  though  both  were  present  at  it,  if  they  disagree 
as  to  such  result,  and  the  unwilling  one  says  it  is  not  an  adequate, 
correct,  true  recount.     (By  two  judges.)     (p.  756). 

2.  Elections  by  the  People — Certificates  of  Election — Evidence— 

Ballots. 

Certificates  of  the  result  of  an  election  made  by  the  commis- 
sioner at  the  precincts  are  prima  facie^  evidence  of  such  result. 
The  ballots,  if  identified  as  the  same  cast,  are  primary  and  higher 
evidence;  but,  in  order  to  continue  the  ballots  controlling  as 
evidence,  it  must  appear  that  they  have  been  preserved  in  the 
manner  and  by  the  officers  prescribed  in  the  statute,  and  that 
while  in  such  custody  they  have  not  been  so  exposed  to  the  reach 
of  unauthorized  persons  as  to  aft'ord  a  reasonable  probability  of 
their  having  been  changed  or  tampered  with.  If  there  has  been 
an  opportunity  for  tampering  with  ballots,  they  lose  their  charac- 
ter as  primary  evidence.  McCrary  E  iect.  s.  443.  (By  two  judges. ) 
(p.  757.) 

3.  Elections  by  the  'Pv^o^i.v.—  Ballots — Evidence — Certificates  of 

Election, 

If  there  is  evidence  tending  to  show  that  ballots  are  not  sealed 
up  after  being  counted  by  the  precinct  election  officers,  the  ballots, 
on  recount,  are  not  the  best  evidence,  but  the  result  will  be 
governed  by  the  precinct  certificates,  where  the  certificates  and 
the  recount  differ  in  result.     (By  two  judges.)     (p.  758). 
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4.    Mandamus. 

A  mandamus  cannot  be  brought  against  an  officer  in  his  official 
capacity  after  his  term  of  office  has  ended.  13  Enc.  PI.  &  Prac. 
661.     (By  two  judges  )     (p.  759). 

Application  by  W.  R.  D.  Dent  for  a  writ  of  mandamus 
to  the  board  of  commissioners  of  Taylor  county. 

Dismissed. 

A.  N.  Campbell  and  John  H.  Holt,  for  petitioner. 

John  W.  Mason,  George  W.  McClintic,  Joseph  Gaines, 
and  Edgar  P.  Rugker,  for  respondent. 

Brannon,  President  : 

William  R.   D.   Dent  and  Humphrey  F.  Brohard  were 
competing-  candidates  at  the  election  in  November,  1898,  to 
represent  Taylor  County  in  the  House  of  Delegates.    The 
board  of  canvassers  found  upon  the  returns  of  the  officers 
of  election  at  the  various  precincts  that  Brohard  received 
one  thousand  six  hundred  and  seven  votes  and  Dent  one 
thousand  five   hundred    and    twenty-six    votes,   electing 
Brohard  by  eighty-one  majority.     Dent  demanding  a  re- 
count, a  recount  claimed  by  Dent  as  complete  showed  that 
Dent  received  one  thousand  five  hundred  and  fifty-eight 
votes,  and  Brohard  one  thousand  five  hundred  and  twenty- 
one  votes,  giving  Dent  a  majority  of  thirty-seven.     There 
being  a  vacancy  in  the  membership  of  the  county  court,  the 
canvassing  board  was  composed  of   two  commissioners, 
W.  J.  Curry  and  J.  K.  Means.     Curry  signed  a  statement 
and  declaration  upon  the  book  called  **Election   Record" 
that  Dent  was  elected,  and  he  signed  and  delivered  to  Dent 
also  a  certificate  of  his  election.  Means  did  not  sign  said  en- 
try on  the  election  record,  but  refused  to  do  so,  and  refus- 
ed to  sign  Dent's  certificate  of  election,  and  on  the  contrary, 
caused  to  be  entered  of  record  in  the  office  of  the  county 
court — if  that  be  material — ^a  declaration  that  Dent  receiv- 
ed one  thousand  five  hundred  and  twenty-six  votes  and 
Brohard  one  thousand  six  hundred  and  seven, as  shown  by 
certificates  of  the  precinct  officers;  and  that  he  declined 
to  unite  with  Curry  in  declaring  such  result  as  Curry  found 
by  such  recount,  as  he  was  not  satisfied  that  such  result 
was  correct ;  and  Means  issued  and  delivered  a  certificate 
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of  Brohard's  election.  Dent  asks  of  this  Court  a  mandamus 
to  compel  said  Curry  and  Means,  as  composing  said  board 
of  canvassers,  to  declare  the  result  as  ascertained  by  said 
recount,  and  to  sign  certificates  thereof,  and  transmit  one 
to  William  M.  O.  Dawson,  Secretary  of  State,  and  one  to 
each  of  said  candidates.  An  alternative  ma7idamus  hav- 
ing been  aw^arded,  Means  filed  a  return  and  Brohard  has 
intervened,  and  filed  a  return  to  said  alternative  writ,  and 
plaintiff,  Dent,  has  demurred  thereto. 

I  remark  that  Dent's  petition  does  not  seek  a  mandamus 
to  review  the  action  of  the  canvassers  for  error  in  count- 
ing ballots,  and  to  have  this  Court  recount  ballots  and  de- 
clare the  result,  and  thus  the  case  does  not  seem  to  me  to 
raise  the  very  grave  question  which  would  then  arise,  as 
to  the  jurisdiction  of  the  judiciary  to  count  ballots,  and 
declare  the  result  of  an  election  for  the  House  of  Delegates, 
in  view  of  the  provision  of  the  Constitution  that  each 
branch  of  the  legislature  shall  be  the  judge  of  the  election 
and  returns  of  its  members.  The  plaintiff's  case  is  based 
solely  on  the  theory  that  there  has  been  a  complete  re- 
count of  ballots  electing  him,  and  that  he  is  entitled  to  a 
declaration  and  certificate  thereof  by  said  canvassers  to 
give  him  a  prima  facie  title  to  the  oflSce.  I  think  there  are 
three  reasons  against  awarding  a  peremptory  mandamus. 
One  reason  is  that  there  is  no  finished,  legal  recount,  by 
which  both  commissioners  found  a  final  result,  so  as,  in 
law,  to  call  for  the  signature  of  both  commissioners  to  the 
declaration  and  certificate.  The  statute  says  that  when 
the  canvassers  canvass  the  returns,  whether  with  or  with- 
out a  recount,  they  shall  enter  the  result  in  the  election 
record,  and  deliver  certificates  thereof.  This  record  en- 
try and  certificate  must,  in  the  words  of  the  act,  be  signed 
"by  the  board  or  a  majority  of  them."  This  record  entry 
has  not  been  signed.  It  is  urged  that  Means'  return  ad- 
mits that  there  was  a  recount,  showning  Dent  elected,  and 
that  upon  it  a  mandamus  should  go.  The  return  cannot  re- 
ceive such  construction,  taken  as  a  whole.  That  return 
does  say  that  the  canvassers  opened  the  packages  of  bal- 
lots after  they  had  been  sealed  up  upon  the  first  count,  and 
that  they  were  read  by  Curry,  and  the  tally  kept  by  the 
clerk,  and  that  according  to  the  report  of  the  clerk,  Dent 
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received  one  thousand  five  hundred  and  fifty-eight  votes 
and  Brohard  one  thousand  five  hundred  and  twenty-one, 
but  that  Means  did  not  agree  with  Curry  as  to  the  correct- 
ness of  said  recount,  and  that  Means  refused,  and  still  re- 
fuses, to  make  a  record  of  the  same,  and  that  thereupon 
Curry,  of  his  own  motion,  in  the  absence  and  without  the 
knowledge,  consent,  or  concurrence  of  Means,  made  the  re- 
cord in  the  election  record  purporting  to  be  the  record  of 
said  recount ;  that  Curry  claimed  that  a  true  and  complete 
recount  had  been  made,  and  desired  to  record  it,  but 
that  he  (Means)  was  of  opinion  that  a  full  and  com- 
plete recount  had  not  been  made,  and  he  refused,  for  that 
reason,  to  record  the  same.  Said  return  says:  That  the 
recount  began  at  9  o'clock  a.  m.,  of  November  ISth,  and  con- 
tinued until  3  o'clock  next  morning,  with  the  exception  of 
one  hour  for  dinner  and  one  hour  for  supper;  and  that  the 
board  handled  and  considered  over  three  thousand  one 
hundred  and  twenty-nine  ballots,  all  being  considered  as 
to  three  ofiSces,  and  a  portion  as  to  four.  Two  hours  were 
consumed  by  counsel  in  argument  and  other  matters  inci- 
dent to  the  work.  That  the  inspection  and  count  were 
hurriedly  made,  and  under  such  circumstances  that  he 
(Means)  was  not  and  is  not  certain  of  the  accuracy  of  the 
recount.  That  he  was  not  well,  and  during  the  greater 
part  of  the  recount  was  physically  exhausted.  That  said 
Means  found  that  said  recount  showed  in  one  precinct  a 
change  greater  than  one  vote  in  four  from  the  result  as  de- 
termined by  the  commissioners  of  election  at  that  precinct, 
and  very  great  changes  at  other  precincts.  That  he  be- 
lieved and  says  that  a  more  careful  inspection  of  the  bal- 
lots will  determine  their  genuineness  and  the  correctness 
of  the  canvassers  in  reading  them,  and  of  the  clerk  in  re- 
porting the  count,  and  was  necessary  to  determine  accu- 
rately, and  do  justice  to  the  parties.  That  for  these 
reasons  he  did  not  believe  that  an  adequate,  full  and  just 
recount  had  been  made;  and  that  such  recount  had  not 
been  made;  and  that  said  recount  should  not  be  recorded, 
and  certificate  issued,  until  an  opportunity  is  given  the 
canvassers  to  require  the  attendance  of  the  commission- 
ers, poll  clerks,  and  others  present  at  said  election  to  tes- 
tify respecting  the  same,  and  especially  to  ascertain  the 
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g-enuineaess  of  the  ballots;  and  that  no  such  opportunity 
had  been  given,  and  no  such  witness  had  been  examined 
touching  such  questions.     That  the  ballots  at  precinct  No. 
5,  Grafton  district,  were  not  sealed  by  the  commissioners 
as  required  by  law,  nor  the  names  of  the  commissioners 
written  upon  the  envelope  containing  them,  as  required  by 
law,  but  that  they  were  only   partially  inclosed  in  a  torn 
envelope,  not   sealed,  but  only  tied  about  with  common 
twrine,  and    neither    sealed    nor   signed   by  the  commis- 
sioners.    That  no   sufficient   and    proper   inspection    or 
recount  of  the   ballots  at  that  precinct,  and  others  cast 
in   said    election,    was  had.      The    return    further   says 
thai:     '*Im mediately  after  said  Curry  had  the  record  of 
said  partial  recount,  made  as  aforesaid,  entered  upon  the 
record   book,  he,  the  said  Curry,  absented  himself  from 
Taylor  County,  left  the  State,  and  remained  absent  for  more 
than  a  month,  and  until  the  day  respondent's  successor 
entered  into  office  in  the  place  of  respondent;  that  during 
this  time  respondent  was  unable  to  make  a  full  and  com- 
plete canvass  as  to  said  recouat,  for  the  reason  that  he  and 
said  Curry  composed  the  said  board, and,  in  the  absence  of 
said  Curry,  no  quorum  could  be  secured ;  that  during  all  this 
time,  up  to  his  retirement  from  office  on  December  19, 
1896,  when  his  successor  went  into  office,  respondent  was 
exceedingly  anxious  to  complete  said  canvass,  and  ascer- 
tain and  declare  the  true  result  of  said  election."    Said  re- 
turn further  states  that  at  the  time  of  making  said  ^'par- 
tial recount  he  became  convinced  that  a  more  careful  ex- 
amination of  said  ballots  should  be  had  for  the  purpose  of 
determining  their  genuineness"     Brohard  alleges  that  he 
and  bis  counsel  were  refused  an  inspection  of  the. ballots 
on  said  recount. 

I  have  stated  enough  of  the  contents  of  Mean's  return  to 
show  that  it  cannot  be  construed  as  admitting,  but  must 
be  construed  as  denying,  that  a  recount,  finished  and  com- 
pleted,  existed,  so  as  to  warrant  a  7nandamus  to  compel 
Means  to  approve  it,  and  sign  a  certificate  thereof.  If  the 
application  were  to  compel  the  commissioners  to  reconvene 
and  recount,  that  would  present  another  question;  but 
here  it  is  claimed  that  there  was  a  perfect  recount,  and 
that  it  only  remains  to  execute  it.     In  no  sense  can  we  re- 
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gfard  this  recount  as  so  completed.  One  canvasser  says 
that  it  is  correct,  and  satisfies  his  judgment  and  con- 
science; the  other  says  it  is  not  correct,  and  does  not  sat- 
isfy his  judgment  and  conscience.  Shall  he  be  compelled 
to  give  an  assent  under  such  circumstances?  It  may  be 
asked,  shall  a  canvasser  be  allowed  to  withhold  a  certifi- 
cate of  election  by  merely  saying  that  he  is  not  satisfied 
with  the  result  of  a  recount?  If  it  clearly  appeared  to  the 
Court  that  he  was  wrong  in  so  refusing,  the  Court  would 
compel  him  to  accede;  but  we  have  no  ballots  before  us,  if 
we  lawfully  could  have  for  this  office,  and  we  cannot  say 
that  Means  is  willfully  acting  against  his  duty  under  oath 
when  he  tells  us  under  oath  that  his  judgment  and  con- 
science were  not  satisfied,  and  he  was  present  in  the 
county,  ready  to  make  further  canvass  and  inspection  of 
the  ballots.  I  know  that  the  duty  of  canvassers  is,  as  to 
the  general  function  of  making  a  canvass,  ministerial;  but 
within  the  pale  of  that  action  their  action  is  in  some  respect 
^2^(25/ judicial,  calling  upon  them  to  exercise  judgment  and 
discretion.  Thus  they  act  judicially  in  determining  that 
the  ballots,  poll  books,  and  certificates  of  the  election  re- 
turns are  genuine  or  altered.  Brazie  v.  Commissioners^  25 
W.  Va.  213.  I  have  no  hesitation  in  saying  that  if  d,  can- 
vasser, before  he  signs  a  result,  becomes  dissatisfied,  and 
desires  a  review  and  re-examination  and  recount  of  the 
ballots,  he  has  a  right  to  have  it.  He  has  a  discretion  in 
making  up  his  mind.  Though  a  candidate  has  no  right  to 
a  second  recount,  surely  a  member  of  the  board  has,  in 
order  to  finally  make  up  his  mind.  When  his  return  states 
that  upon  a  recount  it  does  not  find  the  true  result,  and 
that  he  did  not  assent  to  it,  it  seems  to  me  that  ends  it;  and 
he  will  no  more  be  compelled  to  sign  than  would  a  judge  be 
compelled  to  sign  a  bill  of  exceptions  by  mandamus  when 
he  says  that  it  does  not  truly  state  the  facts.  I  repeat  that 
if  we  had  the  ballots  before  us,  and  could  see  that  Means 
was  corrupt,  or  partisan,  or  arbitrary  in  refusing  his 
assent,  we  might,  perhaps,  compel  him  to  give  his  assent; 
but,  without  such  ballots,  how  can  we  say  whether  his  hes- 
itation is  proper  or  improper?  How  can  we  say  that  his 
discretion  has  not  been  properly  exercised?  How  can  we 
deny  him  the  exercise  of  judgment  and  discretion  of  a  pub- 
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lie  officer  under  oath?    If  we  follow  Judge  English  in  Mar- 
cum\.  Commissioners^  42  W.  Va.  273,  (26  S.  E.  281),  we  must 
refuse  the  mandamus  in  this  case.  He  stated  that  the  writ 
does  not  He  to  compel  the  exercise  of  discretion  by  an  in- 
ferior tribunal  in  a  particular  way ;  that,  while  it  will  be  com- 
pelled to  act  in  some  way  in  the  matter  (that  is,  compelled  to 
action),  yet  it  will  not  be  compelled  to  act  in  a  particular 
way,   where  that  manner  involves  the  rig-ht  to  exercise 
discretion, — compelled  to  act,  but  not  directed  how  to  act. 
H^  said  that,   as  the    ballot  commissioners  of    Putnam 
County  had  acted  by  putting-  one  candidate  on  the  ballots, 
yet  they  could  not  be  compelled  to  put  a  diflferent  candi- 
date on,  though  he  was  the  leg-al  nominee  of  the  party. 
Apply  Judge  English's  doctrine  in  this  case.     Both  can- 
vassers, Curry  and  Means,  did  act,  one  in  one  way,  the 
other  in  another;  one  received  the  ballots  as  teUing  the  re- 
sult, the  other  received  the  precinct  returns  as  evidence  of 
the  result ;  one  declared  Dent  elected,  the  other  declared 
Brohard  elected.     It  is  now  proposed  to  make  Means  de- 
clare Dent  elected ;  that  is  to  exercise  his  discretion  and 
judg-ment  in  a  particular  way,  contrary  to  the  principles 
stated  by  Judge  English,     Those  principles  are  sustained 
by  law,  as  a  general  proposition.     In  that  case  the  major- 
ity of  the  Court  held  that  under  chapter  25,  Acts  1893, 
mandamus  could  be  used  with  the  same  effect  as  certiorari 
in  reviewing  action  of  officers  under  the  election  laws,  and 
that  the  writ  had  wider  scope  therein  than  under  the  com- 
mon law  as  expounded  by  Judge  English.  And  so  I  say  now, 
in  matters  of  election,  when  mandamus  is  used  to  review 
the  action  of  election  officers,  and  to  reverse  them  for  error, 
it  is  efficacious  even  in  matters  where  those  officers  are  vest- 
ed with  discretion;  but  that  is  because  of  that  statute,  and 
is  not  at  common  law.     But  note  that  this  mandamus  does 
not  seek  to  review  the  work  of  these  canvassers,  does  not 
bring  before  us  the  ballots,  that  we  may  see  whether  the 
action  of  one  or  the  other  canvasser  is  right.     On  the  con- 
trary, it  assumes  the  recount  as  made,  and  asks  us  to  com- 
pel Means  to  approve  it  when  he  disapproves  it,  and  his  ac- 
tion and  judgment  were  contrary  to  it;  thus  asking  us  to 
compel  his  discretion  in  a  certain  direction.     The  case  thus 
falls,  not  under  that  statute,  but  under  the  common  law 
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as  laid  down  by  Judge  English.  In  declaring*  the  re- 
sult on  the  mere  certificates  from  the  precincts,  canvassers 
act  purely  ministerially,  and,  but  for  the  statute  allowing 
a  recount,  they  could  not  go  behind  those  certificates. 
McCrary  Elect,  s.  227.  And  upon  a  recount  I  have  heard 
it  suggested  that  the  character  of  the  function  changes, 
and  that  the  board  becomes  a  court  with  judicial  powers, 
having  additional  discretion,  and  bound  to  exercise  judg- 
ment in  some  matters;  for  instance,  to  construe  ballots. 
and  say  for  whom  they  were  cast,  or  whether  the  ballot  is 
void  or  not.  If  this  doctrine  be  true,  the  case  is  clearer 
against  a  mandamus.  Whether  still  canvassers  or  not,  a 
mere  ministerial  body  or  not,  their  action  involves  discre- 
tion beyond  what  it  does  when  acting  only  on  precinct  cer- 
tificates. I  conclude,  therefore,  that,  in  the  absence  of  a 
complete  recount,  joined  in  by  both  commissioners  as 
final,  a  mandamus  cannot  issue. 

I  now  give  another  reason  against  awarding  a  mandam- 
us. It  is  undisputed  that  at  two  precincts,  casting  hun- 
dreds of  votes,  the  ballots  were  not  sealed  up  in  closed  en- 
velopes, with  the  names  of  the  commissioners  written 
across  the  seal.  When  the  commissioners  went  to  put  the 
ballots  in  the  envelopes,  the  envelopes  were  torn  half  way 
down  or  more,  so  that  they  could  not  be  sealed,  and  so  that 
the  officers  could  not  write  their  names  upon  them,  and 
were  merely  closed  with  twine  strings  tied  about  them, 
and  thus  transmitted  by  the  hands  of  individuals  to- the 
clerk's  office,  where  they  remained  in  the  ballot  boxes  for 
for  some  days,  until  the  canvassers  met.  Now,  I  disclaim 
utterly  any  imputation  upon  anybody  of  tampering  with  or 
altering  these  ballots.  But  this  I  state  as  a  legal  proposi- 
tion; that,  as  evidence  before  that  board  of  canvassers,  the 
certificates  made  at  the  precincts  were  prima  facie  evi- 
dence of  the  result,  and  good  until  shown  to  be  wrong. 
These  certificates  are  made  in  the  presence  of  numerous 
election  officers  of  different  parties  eyeing  the  count,  and 
that  with  scarcely  any  motive  for  wrong,  and  they  are 
likely  to  tell  the  truth.  The  burden  is  on  him  who  denies 
their  truth  to  show  that  they  are  wrong.  6  Am.  &  Eng. 
Enc.  Law.  335;  McCrary,  Elect,  s.  445;  Cooley,  Const.  Lim. 
788,     The  ballots  themselves  are  the  highest  evidence  of 
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the  result,  when  their  identity  as  cast  is  established.     Mc- 
Crary,  Elect,  s.  443;  Hartman  v.   Youngs  (Or.)  20  Pac.  17. 
But,  if  those  ballots  have  not  been  preserved  with  the  scru- 
pulous care  and  in  the  manner  directed  by  law,  they  lose 
their  force  as  evidence  of  the  result,  and  do  not  overthrow 
the  precinct  returns.     **Where  the  ballots  are  preserved 
properly,  so  that  they  may  be  recounted  by  the  order  of 
court,  they  will  g-bvern,  when  there  is  a  difference  between 
them  and  the  returns.     But  this  should  never  be  allowed 
unless  the  recount  is  made  under  such  circumstances  that 
it  will  be  presumed  to  be  more  accurate  than  the  official 
count,  or  where  the  ballots  have  been  so  kept  that  thef  e  is 
no  danger  that  they  have  been  tampered  with."    6  Am.  & 
Eng*.   Enc.  Law,  335.     "If  there  is  evidence  tending-  to 
show  that  the  ballots  are  not  sealed  up  after  being-  counted 
by  the  board  of  canvassers,         *         *        *        ^^  ballots, 
on  a  recount  by  the  board  of  supervisors,  are  not  the  best 
evidence,  but  the  court  may  adopt  the  result  arrived  at  by 
the  board  of  canvassers."     People  v.  Burden^  45  Cal.  241. 
**If  they  have  not  been  kept  or  protected  with  that  zealous 
care  which  the  statute  contemplates,  or  so  as  to  preclude 
opportunity  for  intermeddling-  with  them,  they  are  the 
weakest  and  most  unreliable  evidence. "  Hartman  v.  TToung^ 
supra.     **If  the  ballots  have  not  been  kept  as  required  by 
law,  and  surrounded  by  such  security  as  the  law  has  pre- 
scribed with  a  view  to  their  safe  preservation  as  the  best 
evidence  of  the  election,  it  would  seem  that  they  should  not 
be  received  in  evidence  at  all."     Cooley,  Const.  Lim.  625. 
This  doctrine  is  abundantly  supported.  Hartman  v.  lounge 
supra;  Qui  mi  v.  Lattnnote,  120  N.  C.  426,  (26  S.  E.  638); 
Andrews  v.  Probate  Judge,  74  Mich.  278;  (41  N.  W.  923); 
McCrary  Elect,  s.  443,  citing-  Hudson  v.  Solomon^  19  Kan. 
177;  Martin  v.  Miles,  40  Neb.  135,  (58  N.  W.  732).     Paine, 
Elect,  s.  776,  says  that,  "before  courts  or  leg-islative  bodies 
should  receive  the  result  of  recounts,  there  must  be  abso- 
lute proof  that  the  ballots  have  been  safely  kept,  and  that 
they  are  the  identical  ones  used  at  the  election,"  and  that 
not  until  this  is  proved  beyond  all  reasonable  doubt  can 
force  to  be  given  to  the  recount.     Judge  English,  in  an 
opinion  concurred  in  by  Judge  Dent,  in  a  case  where  there 
was  no  whisper  that  the  ballots  were  not  the  true  ones 
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cast,  held  that  when  they  were  not  sealed  up  they  could 
not  be  counted.  Snodgrass  v.  Wetzel  Co.  Ct.^  (29  S.  E. 
1036);  44  W.  Va.,  56.  He  said  that  the  law  did  not  intend 
that  even  the  clerk  should  have  access  to  ballots  required, 
by  law  to  be  returned  in  a  sealed  package,  properly  en- 
dorsed, until  such  package  was  opened  by  the  canvassers. 
But  there  was  the  precinct  certificate,  showing-  the  same 
result  as  the  ballots,  while  here  they  differ.  The  certifi- 
cates prevail.  I  do  not  mean  to  say  that  there  was  any 
wrong  touching  these  ballots,  though  the  returns  charge 
it.  It  was  only  a  question  before  the  board  as  to  the  force 
of  two  instruments  of  evidence,  one  being  the  ballots,  the 
other  the  precinct  returns;  and  I  am  bound  to  hold,  under 
the  principles  just  stated,  and  that  the  precinct  returns 
prevail  in  law  over  the  ballots,  and,  instead  of  entitling 
Dent  to  the  certificate,  would  give  it  to  Brohard.  Then 
how  can  we  compel  Means  to  declare  Dent  elected  upon 
the  strength  of  the  recount  that  was  made,  thus  giving 
superior  weight  to  the  ballots  over  the  certificates? 

There  is  another  reason  against  the  award  of  a  mandam- 
us. When  the  petition  for  it  was  presented.  Means  had 
ceased  to  be  a  commissioner  of  the  county  court  by  expira- 
tion of  his  term.  "A  writ  of  mandamus  cannot  be  brought 
against  an  officer  in  his  official  capacity  after  his  term  of 
office  has  ended."  13  Enc.  PI.  &  Prac  661;  High,  Extr. . 
Rem.  s.  441;  Stock  Co,  v.  Smith,  165  U.  S.  28,  (17  Sup.  Ct.  , 
225.)  If  there  was  a  completed  recount,  as  spread  upon  the 
record  and  signed  by  Curry,  the  mandamus  should  have 
been  againstthe  commissioners  in  office  at  its  date,  as  the 
county  commissioners  are  a  continuous  body,  and  nothing 
remained  but  to  sign  the  result  of  the  recount,  if  it  had 
been  in  fact  complete,  as  it  in  fact  was  not,  under  the  cir- 
cumstances developed  in  this  case.  Alderson  v.  Commis- 
sioners, 32  W.  Va.  454,  (9  S.  E.  863. )  Judge  McWhorter 
concurs  herein.     The  alternative  mandamus  is  dismissed. 

English,  Judge  (^dissenting): 

At  the  late  election,  W.  R.  D.  Dent  and  Humphrey  F. 
Brohard  were  opposing  candidates  for  the  House  of  Dele- 
gates from  the  county  of  Taylor.  At  the  time  the  returns 
of  said  election  came  in,  W.J.  Curry  and  J.  K.  Means  wer^ 
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the  only  commissioners  of  the  county  court  of  said  county, 
and  as  such  were  ex  officio  the  board  of  canvassers,  whose 
duty  it  was  to  canvass  the  returns  of  said  election.     In 
pursuance  of  the  duty  imposed  upon  them  by  statute, 
they  proceeded  to  count  the  vote,  and  entered  the  same 
upon  their  record,  and  ascertained  that  at  said  election  said 
Dent  received  one  thousand  five  hundred  and  twenty-six 
votes  and  said  Brohard  received  one  thousand  six  hundred 
and  seven  votes  for  said  office,  the  majority  in  favor  of  said 
Brohard  being  eighty-one  votes;  and  thereupon  said  W.  R, 
D.  Dent  demanded  a  recount  of  the  ballots  returned,  which 
was  proceeded  with  in  the  presence  of  counsel  for  the  re- 
spective parties  and  various  witnesses,  and  resulted  in  as- 
certaining that  said  Dent  received  one  thousand  five  hun- 
dred and  fifty-eight  votes  and  said  Brohard  one  thousand 
five  hundred  and  twenty-one  votes,  finding  the  majority 
in  favor  of  Dent  to  be  thirty-seven.     When  the  recount 
was  completed,  J.  K.  Means  left  the  room  where  the  re- 
count was  carried  on,  and  W.  J.  Curry  proceeded  to  record 
the  result  on  the  election  record,  as  required  by  statute, 
and  sign  the  same,  and  also  signed  a  separate  certificate  of 
the  result  of  the  election  in  said   county  for  each  of  the 
offices  to  be  filled,  including  the  House  of  Delegates.     Said 
J.  K.  Means  did  not  return  to  the  place  where  said  recount 
was  made,  and  subequently  declined  to  sign  the  record  of 
the  result  which  had  been  signed  by  said  Curry.     Subse- 
quently said  Means  claimed  that  he  was  not  satisfied  with 
the  result  of  said  recount,  refused  to  sign  the  certificate  of 
the  result  entered  on  the  election  record  by  said  Curry,  and 
caused  to  be  entered  on  said  election  record  a  declaration 
that  said  Dent  received  one  thousand  five  hundred  and  twen- 
ty-six votes  and  Brohard  one  thousand  six  hundred  and  sev- 
en, as  shown  by  the  certificate  of  the  returns  from  the 
various  precincts,  and  signed  a  certificate  of  said  Brohard 's 
election  to  said  office;  thus  utterly  ignoringand  disregarding 
the  result  ascertained  by  the  recount  demanded  by  Dent. 
Thereupon  said  Dent  applied  to  a  judge  of  this  Court  for 
^.  mandamus  nisi  \o  compel  said  commissioners  Curry  and 
Means  to  declare  the  result  as  ascertained  by  said  recount, 
and  to  sign  certificates  thereof,  and  dispose  of  them  as  re- 
quired by  statute.  Kmandamas  ;?/5/ having  been  awarded, 
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said  Means  and  Brohard  filed  returns  to  said  writ,  and  said 
Dent  demurred  thereto.  On  the  31st  day  of  December, 
1898,  the  case  was  heard,  and  the  above  opinion  handed 
down,  in  which  I  cannot  concur,  for  the  following  reasons: 
First.  When  the  legislature,  in  section  68,  of  chapter 
3  of  the  Code,  provided  that  "after  canvassing  the  returns 
of  the  election,  the  board  should  upon  the  demand  of  any 
candidate  voted  for  at  such  election,  open  and  examine  any 
one  or  more  of  the  sealed  packages  of  ballots  and  recount 
the  same,'*  and  that  "when  they  had  made  their  certificates 
and  declared  the  result  as  thereafter  provided,  stating 
what  shall  be  done  with  the  sealed  packages,  poll  books,'* 
etc.,  and  further  provided  that,  **if  the  result  of  the  elec- 
tion was  notchanged  by  such  recountthe  costs  and  expenses 
should  be  paid  by  the  party  at  whose  instance  the  same 
was  made,"it  never  intended  that  a  member  of  the  canvas- 
sing board  should,  after  a  recount  was  demanded  and  made, 
utterly  ignore  the  result  of  such  recount,  and  enter  on  the 
election  record  the  result  ascertained  from  the  returns  of 
the  precinct  officers  before  the  recount  was  demanded. 
Who  would  demand  a  recount  and  incur  the  risk  of  paying 
the  costs  of  the  same,  if  a  member  of  the  board  could  dis- 
regard the  result,  and  excuse  himself  by  saying  he  was  not 
satisfied  therewith?  While  it  is  true  that  one  of  the  envel- 
opes or  paper  sacks  in  which  the  ballots  were  returned  from 
the  voting  precinct  to  the  clerk's  office  was  ripped  in  put- 
ting the  ballots  in  it,  and  it  was  not  properly  sealed  and 
indorsed,  yet  the  sack  was  tied  up  with  twine,  and  placed 
in  the  ballot  box,  and  in  this  way  brought  to  the  clerk's 
office,  and  the  ballots  so  returned  were  counted  by  the 
board  of  canvassers,  and  the  number  of  votes  cast  for  W. 
R.  D.  Dent  and  the  number  cast  for  H.  F.  Brohard  were  as- 
certained ;  and  after  the  recount  had  been  demanded  by 
Dent,  and  the  votes  recounted  in  presence  of  J.  K.  Means, 
the  defendent  so  far  as  appears  without  objection  on  his 
part,  on  the  17th  day  of  December,  1898,  said  J.  K.  Means 
went  into  the  clerk's  office  of  Taylor  county  court,  and 
made  an  entry  upon  the  election  record  that  he,  as  a  mem- 
ber of  the  board  of  canvassers  of  Taylor  County,  charged 
with  the  duty  of  canvassing,  ascertaining,  and  declaring 
the  result  of  the  election  held  in  said  county  on  the  8th  day 
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of  November,  1898,  said  that  he  declined  to  join  with  his 
associate,  W.  J.  Curry,  in  certifying*  the  result  of  said 
election  as  recorded  by  said  Curry  alone  on  the  14th, 
15th,  and  16th  of  November,  1898,  purporting"  to  be  the 
result  of  said  election,  for  the  reason  that  he  (said  Means) 
was  not  satisfied  that  the  result  as  above  declared  was  cor- 
rect. He,  however,  proceeds  to  state  that  he  concurs  with 
the  recount,  except  as  to  the  record  for  theofficeof  House  of 
Delegates  and  county  commisfeioner  for  the  four-year  term, 
then  proceeds  to  declare  the  true  result  to  be  as  ascer- 
tained on  counting  the  ballots  returned  by  the  precinct 
commissioners,  and  proceeded  to  issue  a  certificate  in 
accordance  with  the  result  ascertained  before  the  recount 
was  demanded,  certifying*  that  he  had  carefully  and  impar-. 
tially  examined  the  returns  of  said  election.  It  thus 
appears  that  the  ballots  were  not  in  such  bad  condition  as 
to  prevent  this  officer  from  making  a  careful  and  impartial 
examination  when  they  were  first  returned  to  the  clerk's 
office,  and  nothing  appears  to  have  prevented  the  same  care- 
ful and  impartial  examination  on  the  recount,  and  yet  Com- 
missioner Means  was  not  satisfied,  nor  does  it  appear  that 
he  asked  to  make  any  further  examination  of  the  ballots. 
We  come  now  to  the  inquiry  whether  the  duties  of  this 
commissioner  with  reference  to  counting  and  recounting 
the  vote  were  such  as  he  could  not  be  compelled  to  perform 
by  mandamus.  We  find  the  law  thus  stated  in  13  £nc.  PL 
&  Prac.  p.  520:  **  While  the  writ  of  mandamus  lies  in 
many  cases  to  courts  and  judicial  officers  to  compel  them 
to  perform  certain  acts,  or  to  take  action  in  various  classes 
of  cases,  in  no  case  will  the  writ  issue  to  control  the  exer- 
cise of  discretion  vested  in  such  court  or  officers;  "  and  on 
page  528  of  same  volume  it  is  said:  "When  the  writ  of 
mandamus  issues  to  ministerial  officers,  though  they  con- 
stitute part  of  the  machinery  of  the  courts,  or  to  judicial 
officers  to  command  acts  which  are  ministerial,  and  involve 
no  exercise  of  discretion,  the  writ  may  control  such  officers, 
and  not  only  command  them  to  perform  the  acts  in  ques- 
tion, but  direct  the  manner  of  such  performance  and  the 
decision  which  they  are  to  render," — citing  numerous 
authorites.  McCrary  on  Elections  (page  198,  s.  261),  on 
this  question,  says:     *'It  is  well  settled  that  the  duties  of 
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canvassing*  officers  are  purely  ministerial,  and  extend  only 
to  the  casting*  up  of  the  votes,  and  awarding*  the  certificate 
to  the  person  having  the  hig-hest  number.  They  have  no 
judicial  power," — citing  many  authorities.  The  same 
author  (p.  290,  s.  385)  says:  *'The  courts  will  not.  under- 
take to  decide  upon  the  right  of  a  party  to  hold  a  seat  in 
the  legislature,  where,  by  the  constitution,  each  house  i^ 
made  the  judge  of  the  election  and  qualification  of  its  own 
members;  but  a  court  may,  by  mandamus^  compel  the 
proper  certifying  officers  to  discharge  their  duties,  and 
arm  the  parties  elected  to  such  legislative  body  with  th6 
credentials  necessary  to  enable  them  to  assert  their  rights 
before  the  proper  tribunal."  In  the  case  of  Brazie  v.  Com 
missioners^  25  W.  Va.  220,  Snyder,  Judge,  delivering  the 
opinion  of  this  Court,  says:  **The  authorities  uniformly 
agree  that  the  precinct  commissioners  act  judicially  in  pass- 
ing upon  the  right  of  persons  to  vote.  The  county  commis- 
sioners, then,  as  a  merfi  ministerial  body,  have  no  power 
to  review  this  judicial  action,  because  to  do  so  they  must 
of  necessity  act  judicially,"  etc.  Again,  on  page  222,  he 
says:  '*A11  the  acts  which  the  commissioners  can  do  under 
the  statute  must  be  based  upon  the  returns.  Their  final 
act  and  determination  must  be  such  as  appears  from  and 
is  shown  by  the  returns  from  the  several  voting  places  of 
the  county  to  be  correct.  *  *  *  They  are  authorized  to 
enter  no  judgment,  and  their  power  is  limited  by  the 
express,  words  of  the  statute  which  gives  them  being  to 
the  signing  of  a  certificate  containing  the  whole  number  of 
votes  received  by  each  person  for  each  office,  and  therein 
declaring  the  result,  after  having  carefully  and  impartially 
examined  the  returns  of  the  election.  This  certificate, 
thus  signed,  is  not  a  judicial  judgment,  *  *  *  but  is  a 
declaration  of  a  conclusion  limited  and  restricted  by  the 
letter  of  the  statute."  In  the  case  of  Lewis  v.  Commission' 
ers,  16  Kan.  107,  Brewer,  J.,  delivering  the  opinion  of  the 
court,  said:  "The  view  taken  by  the  Iowa  court  seems  to 
us  the  correct  one.  It  is  the  duty  of  the  canvassers  to 
canvass  all  the  returns,  and  they  as  truly  fail  to  discharge 
this  duty  by  caovassing  only  a  pirt  of  the  returns,  and 
refusing  to  canvass  the  others,  as  by  refusing  to  canvass 
any;  and  it  is  settled  by  abundant  authority  that  where 
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the  board  refuses  to  canvass  any  of  the  votes  it  may  be 
compelled  to  do  so  by  mandamus^  and  this  though  the  board 
has  adjourned  sine  die,^^ — citing  Hagerty  v.  Arnold^  13  Kan. 
367,  as  a  case  in  point.  *^The  canvass  is  a  ministerial  act, 
and  part  performance  is  no  more  a  discharge  of  the  duty 
enjoined  than  no  performance.  The  adjournment  of  the 
board  does  not  deprive  the  court  of  the  power  to  compel  it 
to  act,  any  more  than  the  adjournment  of  a  term  of  the 
district  court  would  prevent  this  court  from  compelling  by 
mandamus  the  signing  of  a  hill  of  exceptions  by  the  judge 
of  that  court,  which  had  been  tendered  to  him  before  the 
adjournment*  *  *  *  ^.s  a  general  rule,  when  a  duty  is 
at  the  proper  time  asked  to  be  done,  and  improperly 
refused  to  be  done,  the  right  to  compel  it  to  be  done  is 
fixed,  and  is  not  destroyed  by  the  lapse  of  the  time  within 
which,  in  the  first  place,  the  duty  ought  to  have  been 
done." 

Now,  applying  this  ruling  to  the  case  under  considera- 
tion, it  appears  that  W.  R.  D.  Dent  demanded  a  recount  of 
the  votes,  which  was  proceeded  with,  both  commissioners 
being  present;  Curry,  one  of  the  commissioners  reading 
the  ballots,  and  the  clerk  recording  them,  until  all  the 
ballots  were  thus  canyassed,  and  the  vote  recorded.  It 
does  not  appear  that  Means  objected  at  the  time  to  the 
mode  of  ascertaining  the  result,  or  to  the  conduct  of  either 
of  the  parties  engaged  in  making  the  recount,  nor  does  it 
appear  that  he  asked  that  the  ballots  from  any  of  the  pre- 
cincts should  be  recanvassed.  Curry  remained  until  the 
record  was  made  up  by  the  clerk,  and  signed  the  same, 
and  made  out  the  certificates.  Means,  in  his  return,  says 
that  he  refused  to  make  a  record  of  said  recount,  but  does 
not  state  when  he  so  refused,  and  to  whom  he  gave  notice 
of  such  refusal.  Said  Means,  in  his  return,  also  says  "that 
immediately  after  said  Curry  had  the  record  of  said  partial 
recount,  made  as  aforesaid,  entered  upon  the  record  book 
in  the  clerk's  oflBice  of  the  said  county,  he  absented  himself 
from  Taylor  County."  But  the  record  shows  that  Curry 
signed  the  proceedings  of  the  15th  of  November,  including 
said  record,  and  that  on  the  16th  both  Means  and  Curry 
were  present,  and  Brohard  and  Armstrong  tendered  bills 
of  exceptions ;  but  the  record  nowhere  shows  that  Means 
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objected  to  the  recount^  or  assigned  any  reason  for  not  sign- 
ing'the  declaration  of  the  result,  although  Curry  was  pre- 
sent the  day  after  he  had  signed  it,  and  did  not  immediately 
absent  himself,  as  the  return  states,  as  he  signed  the 
adjourning  order  on  the  16th.  Again,  it  is  claimed  that 
Means  went  out  of  office,  and  for  that  reason  he  could  not 
be  compelled  to  sign  the  declaration  of  the  result  of  the 
recount.  He  does  not  appear  to  have  been  out  of  office  on 
the  17th  of  December,  1898,  when  he  proceeded  to  declare 
the  result  without  reference  to  the  recount,  simply  stating 
that  he  was  not  satisfied  therewith,  and  issued  a  certificate 
of  the  result,  found,  as  he  says,  by  carefully  and  impartially 
examining  the  returns  of  the  election.  Now,  as  it  appears 
to  me  that  all  that  remained  to  be  done  by  J.  K.  Means  was 
to  sign  his  name,  this  would  have  completed  the  recount, 
and  certified  the  result.  He  says,  in  his  return,  that  he 
suspected  frauds,  but  he  does  not  point  them  out;  neither 
did  he  at  the  proper  time  ask  an  opportunity  to  do  so.  He 
simply  absented  himself,  and  declined  to  add  his  signa- 
ture to  the  record,  which  was  a  personal  duty  imposed 
upon  him  by  the  statute.  If  a  commissioner  can,  by  saying 
he  is  not  satisfied  with  the  result,  and  resigning,  prevent 
the  result  of  an  election  from  being  declared,  few  candi- 
dates would  receive  certificates  where  the  commissioners 
are  of  different  politics.  That  this  was  a  personal  duty  is 
apparent  from  the  fact  that  his  successor  would  know 
nothing  about  the  proceedings  in  counting  the  vote,  and,  of 
course,  could  not  certify. 

In  the  case  of  State  v.  Shearer,  29  Neb.  477,  (45  N.  W. 
784,)  it  was  held  that:  **It  is  the  duty  of  the  county  clerk 
to  report  all  the  fees  of  his  office,  and  pay  the  excess  over 
the  amount  to  which  he  is  entitled  into  the  county  treasury. 
This  duty  is  personal  to  himself,  and  in  case  of  his  failure 
to  perform  his  duty  in  that  regard  a  mandamus  may  be 
issued,  even  after  the  expiration  of  his  term  of  office,  to 
compel  the  performance  of  such  duty."  Now,  the  duties 
required  by  statute  of  this  board  of  canvassers  in  making 
the  returns  of  the  fact  as  to  the  result  of  elections  is  not 
entirely  dissimilar  to  the  duties  required  of  a  sheriff. 
Under  the  statute,  he  is  required  to  return  the  time  and 
manner  of  serving  process,  and  to  subscribe  his  name  to 
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such  return.     The  canvassers  are  required  to  ascertain 
the  result  of  the  election  by  countings  the  ballots,  and,  when 
ascertained,  they  are  to  certify  the  result;  but  the  perform- 
ance of  such  duty  on  the  part  of  the  sheriff  is  not  limited 
to  his  term  of  ofBce,  as  will  be  seen  by  reference  to  the 
case  of  Shenandoah  VaL  R,  Co.  v.  Ashby^s  Trustees^  86  Va. 
232,  (9  S.  E.  1003),  in  which  case  a  sheriff  was  allowed  to 
amend  his    return,   thirteen    years   after    judgement    by 
default,  to  show  that  service  was  on  a  director  of  the 
defendant  corporation  in  the  county  wherein  he  resided. 
Lewis,  P.,  in  delivering-  the  opinion  of  the  court,  said: 
*'And  it  makes  no  difference  that  the  officer  by  whom  the 
return  was  made  has  gone  out  of  office,  there  being  no 
specific  limitation  of  the  time  within  which  the  power 
may  be  exercised,'' — which  case  is  cited  with  approval  by 
Brannon,  Judge,  in  the  case  of  Hopkins  v.  Railroad  Co,^ 
42  W.  Va.  537,  (26  S.  E.  187).    This  recount  was  demanded 
by  Dent  at  the  proper  time,  and,  as  it  seems  to  me,  was 
improperly  refused  on  the  part  of  the  defendant  Means, 
and  in  my  opinion  the  return  filed  by  him  in  this  case  fur- 
nishes no  sufficient  excuse  for  his  failure  to  perform  the 
duties  required  of  him   by  statute.     I  would,  for  these 
reasons,  be  in  favor  of  awarding  the  mandamus. 

Dismissed. 
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CHARLESTON. 

State  v.  Hull. 
(Dent,  President  and  Brannon,  Judge,  concurring,) 

Submitted  November  30,  1898— Decided  January  14,  1899. 

1.  Evidence — Incompetent  Evidence — Criminal  Law — Reversal. 

Where  illegal  evldenco  is  admitted  ag-ainst  the.  objection  of  a 
party,  it  will  be  presumed  that  it  prejudices  such  party ;  and  if 
it  may  have  prejudiced  hiiii,  though  it  be  doubtful  whether  it  did 
or  not,  it  will  be  cause  for  the  reversal  of  the  judgment;  but,  if  it 
clearly  appear  that  it  could  not  have  changed  the  result  if  it  had 
been  excluded,  it  will  not  be  cause  for  reversing  the  judgment, 
(p.  777). 

2.  Evidence  --^;ir/^r/  Testimony — Rape — Criminal  Law, 

A  medical  witness  who  is  examined  as  an  expert  in  the  trial  of  an 
indictment  for  rape,  after  stating  that  he  had  been  called  upon 
to  examine  the  prosecutrix,  and  the  result  of  his  examination, 
will  not  be  allowed  to  express  the  opinion  to  the  jury  that  no  girl 
would  have  voluntarily  submitted  to  the  suffering  necessary  to 
have  brought  about  this  result,     (p.  774) . 

3.  Evidence — Expert  Testimony — Opinion  Evidence — Criminal  Law, 

Where  an  injury  relates  to  a  subject  which  does  not  require 
peculiar  habits  of  study  In  order  to  enabl^  a  man  to  understand 
it,  the  opinion  of  skilled  witnesses  is  not  admissible,     (p.  774). 

4.  Evidence— ^;f/^f/  Testimony — Opinion  Evidence — Criminal  Law, 

While  the  admission  in  evidence  of  the  opinions  of  experts 
necessarily  give  rise  to  very  nice  distinctions  between  facts  and 
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findings,  it  nevertheless  does  not  annul  the  rule  of  law,  axio- 
matic with  reference  to  them,  as  well  as  to  all  witnesses,  that 
they  must  not  be  so  examined  as  to  substitute  their  opinions  for 
the  verdict,  and  thus  usurp  the  peculiar  province  of  the  jury.  (p. 
776). 

Error  to  Circuit  Court,  Berkeley  County. 

Grant  Hull  was  convicted  of  crime,  and  bring-s  error. 

Reversed, 

Flick,  Westenhaver  &  Baker,  for  plaintiff  in  error. 

Edgar  P.  Rucker,  Attorney  General,  S.  G.  Pitzer 
and  Edwin  M.Keatley,  for  the  State. 

English,  Judge  : 

On  the  13th  day  of  September,  1898,  Grant  Hull  was 
indicted  in  the  circuit  court  of  Berkeley  County,  for  the 
crime  of  rape,  charg-ed  to  have  been  committed  upon  one 
Ella  May  Glessner.  The  plea  of  not  guilty  was  interpos- 
ed, and  on  the  16th  day  of  September,  1898,  a  jury  was 
sworn  in  the  cause.  On  the  I7th  of  the  same  month  they 
found  the  prisoner  guilty  as  charged  in  the  indictment, 
but  recommended  that  he  be  punished  by  confinement  in 
the  penitentiary,  and,  thereupon,  the  prisoner  moved  the 
court  to  set  aside  the  verdict  and  grant  him  a  new  trial, 
which  motion,  after  consideration,  was,  on  the  4th  day  of 
October  following,  overruled  ;  to  which  action  of  the  court 
the  prisoner  by  his  counsel  excepted,  and  moved  the  court 
to  set  aside  the  evidence.  Judgment  was  rendered  upon 
the  verdict,  and  the  prisoner  was  sentenced  to  seven  years' 
confinement  in  the  penitentiary;  and  thereupon  the  prison- 
er applied  for,  and  obtained,  this  writ  of  error.  The  errors 
relied  on  by  the  prisoner  are  as  follows  :  (1)  The  circuit 
court  should  have  set  aside  the  verdict  on  the  ground  that 
the  corpus  delicti  was  not  sufficiently  proved.  (2)  The 
circuit  court  admitted  improper  testimony,  against  the  ob- 
jection of  the  defendant,  materially  prejudicial  to  the  de- 
fense, and  for  this,  on  motion,  should  have  set  aside  the 
verdict.  (3)  The  circuit  court  should  have  set  aside  the 
verdict  of  the  jury,  and  awarded  the  defendant  a  new  trial, 
on  the  ground  that  the  virdict  was  against  the  clear  pre- 
ponderance of  the  evidence. 
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Upon  the  question  raised  by  the  first  assignment  of 
error,  as  to  whether  the  corpus  delicti  wk%  suflSciently  prov- 
ed, the  State  necessarily  relied  upon  the  testimony  of  Ella 
May  Glessner,  who  is  discredited  by  her  own  story  of  the 
transaction;  whose  want  of  truthfulness  appears  to  have 
been  so  notorious  that  her  own  mother  would  not  believe 
her,  as  is  shown  by  the  letter  written  by  her  to  Mrs. 
Hayes,  in  which,  after  speaking  of  the  complaints  her 
daughter  had  made  against  her,  she  says:  ''I  want  you  to 
come  immediately  to  see  me.  I  want  this  talk  stopped.  I 
want  the  straight  side  of  the  story.  *  *  *  j  ^vant  you 
to  come  right  away,  and  tell  me  the  straight  thing  of  it.  I 
know  you  will  tell  me  the  truth."  The  whole  story  of  the 
alleged  crime,  as  detailed  by  witnesses  for  the  State, 
abound  in  inconsistencies  and  improbabilities.  The  girl 
who  prefers  this  charge,  and  seeks  to  consign  her  step- 
father to  the  gallows,  or  a  long  term  of  confinement  in  the 
penitentiary,  out  of  spite,  which  appears  to  have  been  en- 
gendered by  a  letter  written  by  her  mother,  exposing  some 
of  her  falsehoods  and  fabrications  in  regard  to  the  treat- 
ment she  had  received  at  the  hands  of  the  parties  with 
whom  she  was  making  her  home,  begins  her  testimony 
with  a  statement  which,  although  it  may  be  immaterial, 
was  regarded  as  important  by  her,  which  was  that  nobody 
started  away  from  the  prisoner's  house  with  her;  that  the 
prisoner  had  gone  away  from  the  house  to  look  at  his  potato 
patch, — he  said  he  was  going  to  look  at  it;  she  saw  him  go; 
was  standing  on  the  porch  when  he  went  out.  On  cross- 
examination  she  says:  "I  did  not  start  with  Grant.  It 
was  four  o'clock  when  I  started."  She  also  says:  '*Grant 
asked  Frank  to  go  with  him  when  he  left.  He  said.  *No; 
I  will  go  to  the  doctor's  with  you.'  That  was  a  half  hour 
before  I  went  to  the  house."  This  testimony  is  directly 
and  plainly  contradicted  by  several  witnesses.  First. 
Mrs.  Mary  Hull,  the  mother  of  the  prisoner,  testifies  as 
follows :  "I  have  made  my  home  with  the  prisoner  for 
several  years.  Was  living  there  on  Sunday,  July  24th.  It 
was  twenty  minutes  past  four  o'clock  when  I  came  out  of 
Mrs.  Hull's  room,  and  Ella  left  about  four  minutes  after  I 
came  out.  Grant  and  Ella  went  away  together.  He  was 
a  couple  steps  ahead."     Mrs^.  Glessner  also,  in  her  testi- 
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mony,  says:  '*I  was  at  Hull's  house  on  the  Sunday  in  ques- 
tion, and  Ella  was  there  also.  It  was  something- after  four 
o'clock  when  she  left  the  house  to  return  home.  I  was  on 
the  porch  when  she  left.  I  didn't  know  who  left  first.  Mr. 
Hull  said,  *I  will  g-o  a  piece  of  the  way  with  you, — as  far  as 
my  potato  patch.'  She  and  he  left  tog-ether.  I  cannot  say 
which  was  first."  Frank  Glessner,  in  his  testimony,  also 
says:  '*I  was  on  the  porch  when  they  left  [speaking-  of 
prisoner  and  Ella],  and  they  went  together."  The  only 
motive  we  can  ascribe  for  this  deliberated  falsehood  on  the 
part  of  Ella  is  that  she  had  accused  the  prisoner  of  making 
a  similar  assault  upon  her  a  year  previous,  and  claimed  to 
be  afraid  of  prisoner  on  that  account,  and  may  have 
thought  the  story  of  former  assault  would  be  detracted 
from  by  her  action  in  being  too  sociable  aud  friendly  with 
the  prisoner.  But,  let  the  motive  have  been  what  it  mig-ht, 
she  stands  flatly  contradicted  by  three  witnesses. 

Following  the  testimony  of  this  prosecuting  witness,  she 
says:     **I  met  Grant  the  first  time  after  leaving  the  house 
at  Hedges'  orchard,     I  went  catty-cornered  throug-h  the 
cornfield  to  the  road,  and  Grant  was  in  the  road  where  it 
runs  to  the  woods.     The  summer  before  this,  Grant  came 
down  to  Mrs.  Hayes',  and  asked  me  if  I  could  go  up  with 
him.     He  took  me  up  through  Ropp's  woods,  and  tried  to 
do  the  same  thing.     I  hollered,  and  my  mother  came  run- 
ning up.     He  gave  me  a  quarter,   and  I  gave  it  to  my 
mother."     Now,  when  we  turn  to  the  testimony  of  Mrs. 
Grant  Hull,  she  says:     **I  have  heard  the  story  of  what 
Ella  says  happened  a  year  before  this  occurrence.     It  is 
not  true,  nothing  of  the  kind  ever   happened.     I  never 
heard  anything  of  this  kind."     This  witness  says  she  told 
Mrs.   Hayes    about    two  months    afterwards,   but  Mrs. 
Hayes,  when  on  the  witness  stand,  does  not  confirm  her. 
Now,  it  is  apparent  that  this  story,  which  was  brought  out 
on  cross-examination,  was  fabricated  and  detailed  to  ac- 
count for  the  remarkable  conduct  on  her  part,  which  was 
described  by  her  in  detailing  her  evidence  in  chief.     She 
says:     '*I  met  Grant  near  the  end  of  Hedges'  orchard.   He 
was  in  the  road.     I  shook  hands  with  him,  and  give  him 
good-bye,   and  asked   him  over.     That  was  a  field  and  a 
house  distant  from  Grant's  house.     He  said,  'AH  rig'ht';be 
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might  be  over  in  a  few  weeks.  He  went  on  towards  his 
home,  and  I  went  in  the  opposite  direction."  Now,  after 
this  friendly  parting",  the  prisoner  taking-  the  road  towards 
home,  it  is  somewhat  remarkable  that  in  a  few  minutes 
afterwards  he  should  be  found  pursuing-  her  in  McDowell's 
woods,  and  halting-  her  in  a  threatening  manner;  telling- 
her,  if  she  did  not  halt  he  would  kill  her;  and  that  she 
should  take  off  her  hat,  and  start  to  run  fast.  Would  it 
not  be  more  reasonable  to  suppose  that  if  the  prisoner  had 
any  such  desig-ns  upon  this  g-irl,  he  would  have  walked 
along-  with  her  to  McDowell's  woods,  instead  of  telling-  her 
g-ood-'bye,  and  starting-  on  the  road  leading-  to  his  home? 
And  even  if  he  had  pursued  her,  as  she  said  he  did,  would 
he,  after  his  recent  friendly  parting-  with  the  girl,  have 
accosted  her  in  the  rude  and  threatening  manner  testified 
to  by  her?  Such  conduct  would  be  not  only  unnatural,  but 
foolish  and  unaccountable. 

Coming  next  to  the  story  this  witness  tells  of  what 
transpired  in  McDowell's  woods,  can  you  say  it  bears  the 
impress  of  truth?  She  says:  **He  says,  *Come  here!'  and 
I  says,  *No,  sir.'  I  told  him  I  must  go  home.  And  he 
walked  up,  and  caught  me  by  the  arm,  and  says,  *Come  up 
here  in  the  woods;  I  have  something  pretty  to  show  you.' 
And  I  says,  *No,  sir.'  And  so  he  took  me  up  in  the  woods, 
and  done  what  he  pleased.  He  caught  hold  of  my  dress 
sleeve,  and  pulled  me  along.  I  pulled  and  tore  my  dress 
sleeve.  I  hollered  'murder!'  I  jerked,  and  tried  to  get 
away  from  him,  but  he  would  not  let  me  go.  *  *  * 
He  was  about  half  an  hour  doing  it.  He  just  took  and 
done  what  he  pleased,  and  he  tore  all  my  underclothes." 
Now,  that  this  story  was  neither  true  nor  well  considered 
is  apparent  when  we  recur  to  the  fact  that  she  left  the 
house  of  prisoner  at  four  o'clock  and  twenty-five  minutes. 
Mr.  John  D.  Smith,  in  his  testimony,  says:  *'We  left 
Spring  Mills  about  five  o'clock  in  the  evening.  She  [Ella 
May]  met  us  about  one  hundred  yards  below  the  cross 
roads  at  Spring  Mills.  We  had  started  without  her,  and 
she  met  us."  From  Grant  Hull's  to  Spring  Mills,  accord- 
ing to  the  testimony  of  Hunter  Harlan,  is  one  mile  and  a 
half,  and  the  witness  Decatur  Hedges  calls  it  two  miles. 
It  is  a  matter  of  common  observation  that  a  person  walk- 
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ing  in  an  ordinary  gait  will  not  walk  more  than  three  miles 
an  hour.  If,  then,  we  consider  the  distance  from  the  pris- 
oner's to  Spring-  Mills  to  have  been  one  mile  and  a  half,  it 
would  have  taken  the  witness  half  an  hour  to  have  walked 
it;  and,  if  this  be  so,  how  can  we  reconcile  it  with  her  story 
that  she  was  detained  in  McDowell's  woods  for  half  an  hour 
with  the  prisoner,  or  that  she  was  detained  there  at  all? 
This  witness  not  onlv  states  that  she  was  detained  in  Mc- 
Dowell's  woods  by  the  prisoner  for  half  an  hour,  but  Mrs. 
Hayes  states  that  she  told  her  on  Thursday  that  prisoner 
had  taken  her  in  the  woods,  and  kept  her  there  a  half  hour, 
and  what  he  had  done  to  her.  This  witness  also  stated 
that  Ella's  dress  was  torn  under  the  arm,  and  her  under- 
clothes were  not  very  cleati, — they  had  blood  on  them.  No 
other  part  of  her  clothing*  was  torn,  which  is  another  flat 
contradiction  of  Ella's  testimony.  A^ain,  can  we  reconcile 
the  deportment  of  this  girl  after  she  meets  with  the  Smiths 
near  Spring-  Mills,  and  proceeds  on  her  way  home  with 
them,  with  the  alleg-ed  fact  that  she  had  just  been  sub- 
jected to  one  of  the  grossest  outrages  that  can  befall 
women?  The  witness  John  G.  Smith  testifies  that:  '*On 
the  return  trip  home  she  acted  the  same  as  usual.  She 
acted  foolish  and  giddy,  like  all  young  people  do.  She  was 
always  wild  and  full  of  fun.  She  didn't  appear  either  tired 
or  worried  after  we  got  in  the  boat." 

The  logical  conclusion  resulting  from  this  train  of  cir- 
cumstances is  that,  while  it  may  be  true  that  some  time 
previous  to  the  finding  of  this  indictment  Ella  May  Gless- 
ner  may  have  been  robbed  of  her  priceless  jewel,  it  was 
not  on  Sunday  evening,  July  24,  1898,  on  her  way  from  the 
house  of  the  prisoner  to  Spring  Mills.  If  the  subsequent 
conduct  and  actions  of  this  girl  were  inconsistent  with  the 
charge  contained  in  the  indictment,  what  must  we  say  of 
the  testimony  of  a  negro  boy, — Peter  Johns?  In  looking 
at  this  testimony,  we  must  not  only  take  into  considera- 
tion what  any  sane  man  who  had  been  guilty  of  such  an 
offense  would  have  said  or  done  under  like  circumstances, 
but  we  must  look  at  the  character  and  reputation  of  the 
prisoner,  as  appears  from  the  testimony  of  the  Presby- 
terian minister  and  five  others.  They  all  testify  as  to  his 
being  an  honest  an  upright  man.     Also  the  statement  of 
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said  Johns  on  cross-examination  that,  although  he  lived 
about  a  mile  from  prisoner's,  they  were  only  acquaintances. 
He  had  only  been  to  prisoner's  house  once.  That  they 
did  not  run  together.  Taking  this  view  of  the  circum- 
stances and  conditions  of  the  parties,  can  we  regard  it  as 
within  the  bounds  of  possibilities  that  the  prisoner,  if  he 
had  been  guilty,'WOuld  have  stopped  on  the  road,  and  made 
a  voluntary  statement  to  this  young  negro  boy  that  he  had 
gone  a  piece  with  a  girl,  and  committed  an  outrage  upon 
her  chastity  against  her  consent,  or  even  with  it?  The 
prisoner  was  within  a  short  distance  of  his  home,  where 
his  wife  and  children  were.  He  stood  well  in  the  commu- 
nity as  an  honest,  respectable  man,  and  it  is  natural  to  sup- 
pose that  he  valued  the  reputation  he  had  earned  among 
his  neighbors;  and  it  is  taxing  our  credulitv  too  far  to  be- 
lieve that,  even  if  he  had  so  far  forgotten  himself  as  to  have 
been  guilty  of  such  conduct,  that  he  would  have  made  a 
confidant  of  this  strange  negro  boy,  and  imparted  to  him  a 
secret  which  might  cost  him  his  life  or  his  liberty. 

We  come  next  to  the  consideration  of  the  testimony  of  Dr. 
D.  R.  Ross,  who  testified  that  he  **had  occasion  to  examine 
Ella  May  Glessner  on  the  31st  day  of  August,  1898."  He 
says:  '*My  examination  was  to  determine  whether  an 
assault  had  been  made  upon  her  person.  I  found  evidence 
of  recent  cohabitation,  and  that  she  had  been  injured  by  it. 
The  parts  were  still  swollen  and  conjested,  and  very  ten- 
der. I  found  no  other  marks  of  violence.  She  was  about 
a  half-developed  girl.  The  hymen  ^vas  destroyed.  That 
is  all  I  know."  On  cross-examination  he  said:  '*There 
were  no  marks  upon  her  except  about  her  private  parts. 
The  indications  were  that  several  days, — three  or  four,  at 
least — had  elapsed  since  she  received  the  injuries,  as  there 
was  some  sloughing.  I  could  form  no  idea  how  long  pre- 
viously her  virginity  had  been  destroyed.  It  was  evident 
that  the  injuries  would  not  have  happened  to  a  person  ha- 
bitually accustomed  to  intercourse.  The  internal  injuries 
would  have  been  the  same  whether  the  intercourse  was 
forced  or  by  consent."  On  re-direct  examination,  and  over 
the  objection  of  the  prisoner,  this  witness  testified  as  fol- 
lows: **I  do  not  believe  that  any  girl  would  have  voluntar- 
ily submitted  to  the  suflfe?  ing  necessary  to  have  brought 
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about  this  result."  Now,  it  is  reasonable  to  suppose  that 
the  testimony  of  this  physician,  who  had  been  called  on  to 
make  the  examination  of  this  g-irl,  would  have  great  weight, 
and  a  controlling-  influence  with  the  jury.  The  distin- 
g-uishing  feature  of  this  heinous  ciime  is  that  force  should 
have  been  used  in  its  commission.  This  medical  witness 
had  just  stated  that  **the  internal  iujuries  would  have  been 
the  same  whether  the  intercourse  was  forced  or  by  con- 
sent,"  and  then,  in  response  to  a  question  propounded  by 
the  State,  said,  "I  do  not  believe  that  any  girl  would  have  vol- 
untarily submitted  to  the  suflFering  necess>ary  to  have 
brought  about  this  result. "  Did  the  circuit  court  err  in  al- 
allowing  this  answer  to  go  to  the  jury  over  the  objection  of 
the  prisoner?  It  required  no  science,  or  skill,  or  pecu- 
liar habits  of  study  to  reach  the  conclusion  expressed 
in  this  opinion,  after  the  facts  were  before  them.  Any 
man  on  the  jury  was  as  capable  of  arriving-  at  a  cor- 
rect conclusion  as  this  physician.  In  the  case  of  Welch 
V.  Insurance  Co.^  23  W.  Va.  305,  Grekn,  Judge,  in  de- 
livering the  opinion  of  the  Court,  says:  *'Of  facts  which 
require  proof  by  indirect  evidence,  says  Starkie:  *There 
are  some  of  so  peculiar  a  nature  that  juries  cannot, 
without  other  aid,  come  to  a  direct  conclusion  on  the 
subject.  In  such  instances,  where  the  inference  requires 
the  judgment  of  persons  of  peculiar  skill  and  knowledg-e 
on  the  particular  subject,  the  testimony  of  such  as  to 
their  opinion  and  judgment  upon  the  facts  is  admissible 
evidence  to  enable  a  jury  to  come  to  a  correct  conclusion. 
*  *  *  But  Starkie  lays  it  down  further  that  when  the 
inquiry  relates  to  a  subject  which  does  not  require  pecu- 
liar habits  of  study  in  order  to  enable  a  man  to  under- 
stand it,  the  opinion  of  skilled  witnesses  is  not  admissible; 
and  he  is  unquestionably  right  in  this  position."  We  also 
find  the  law  thus  stated  in  Starkie,  E v.  (9th  Ed.)  p.  755.  **An 
expert  cannot  be  asked  to  give  his  opinion  upon  doubtful 
facts  in  the  case  on  trial  which  remain  to  be  found  by  the 
jury,  but  a  similar  case  may  be  hypothetically  put  to  him, 
based  upon  the  evidence  in  such  case."  This  Court  held 
in  the  case  of  State  v.  Musgrave^  43  W.  Va.  673,  (28  S.  E. 
814,  syl.  point  5):  **The  subject  of  all  questions  of  ex- 
perts should  be  to  obtain  their  opinion  as  to  matters  of 
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skill  or  science  which  are  in  controversy,  and  at  the  same 
time  to  exclude  their  opinions  as  to  the  effect  of  the  evi- 
dence in  establishing*  controverted  facts."  Yet  this  medi- 
cal witness  was  allowed  to  tell  the  jury  that  he  did  not  be- 
lieve any  g-irl  would  have  voluntarily  submitted  to  the  suf- 
fering necessary  to  have  brought  about  this  result  (that 
is,  the  indications  which  he  found).  Did  he  not,  by  that 
answer,  tell  the  jury  that,  in  his  opinion,  the  result  was 
not  accomplished  with  her  consent,  or — which  is  the  same 
thing — was  done  by  force;  in  other  words,  that  a  rape  had 
been  committed  on  this  girl?  If  this  prosecution  was  lack- 
ing in  this  important  element,  required  to  constitute  rape, 
this  witness  was  allowed  to  tell  the  jury  that,  in  his  opin- 
ion, the  act  was  committed  against  her  consent,  and,  con- 
sequently, by  force. 

Counsel  for  the  prisoner  cite  the  case  of  Nooiian  v.  State^ 
55  Wis.  258,  (12  N.  W.  379),  which,  in  point  of  facts, 
closely  resembles  the  case  under  consideration,  which  is 
quoted  from  in  the  brief  as  follows:  **A  medical  witness, 
called  on  behalf  of  the  state,  who  made  an  examination  of 
the  prosecutrix  several  days  after  the  rape  was  alleged  to 
have  been  committed,  testified  that  on  such  examination  he 
found  an  aggravated  inflammation  of  the  uterus,  vagina, 
and  other  sexual  organs  of  the  prosecutrix.  He  was  then 
allowed,  under  objection  by  the  plaintiff  in  error,  to  testify 
that,  in  his  opinion,  such  inflammation  was  produced  by 
her  having  connection  (a  violent,  not  a  free,  connection); 
that  is  in  substance  and  effect,  that  the  inflammation  was 
the  result  of  rape,  which  had  been  committed  upon  her. 
The  testimony  here  qnoted  was  given  in  answer  to  the 
questions  put  by  judge:  '*To  what  do  you  attribute  the 
inflamed  condition  that  you  say  you  found?  And  the  ques- 
tion was  duly  objected  to,  and  exception  thereto  taken. 
The  question  and  the  answer  which  it  elicited  were  clearly 
incompetent.  The  witness  was  competent  to  state  what 
effects  might  result  from  a  rape,  but  it  was  going  far  be- 
yond the  range  of  authorized  expert  testimony  to  allow  him 
to  give  an  opinion  that  the  inflammation  he  discovered  was 
produced  by  rape.  On  the  cross-examination  this  witness 
was  constrained  to  admit — what  any  person  of  ordinary 
intelligence  knows  without  the  aid  of  expert  testimony — 
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that  there  are  other  adequate  causes  which  mig-bl  have 
produced  such  inflammation.  It  was  for  the  jury  to  de- 
termine whether  the  inflammation  which  the  witness  tes- 
tified to  was  the  result  of  rape  or  some  other  cause,  and 
the  extent  to  which  expert  testimony  affected  that  ques- 
tion could  properly  be  resorted  to  would  be  to  show  what 
effects  upon  the  sexual  organs  of  the  female  might  result 
had  she  been  ravished;  but  the  testimony  admitted  was 
a  usurpation  of  the  province  of  the  jury,  and  beyond  all 
question,  its  admission  was  error," — citing  Luningw.  State^ 
2  Pin.  285;  Knoll  v.  State,  55  Wis.  249  (12  N.  W.  369);  Cook 
V.  State,  24  N.  J.  Law,  843.  In  7  Am.  &  Eng.  Enc.  Law,  p. 
500,  it  is  said,  **A  physician  may  testify  what  effect  rape 
would  have  upon  the  sexual  organs,  and  that  on  examina- 
tion he  found  them  inflamed,*' and  in  note  1,  **but  not  that, 
in  his  opinion,  such  inflammation  was  produced  by  having 
violent  connection;"  citing  Noonan  v.  State,  supra.  In  8 
Enc.  PL  &  Prac,  p.  751,  we  find  the  law  thus  stated: 
*'While  the  admission  in  evidence  of  the  opinions  of  ex- 
perts necessarily  gives  arise  to  very  nice  distinctions  be- 
tween facts  and  findings,  it  nevertheless  does  not  annul 
the  rule  of  law,  axiomatic  with  reference  to  them  as  well  as 
to  all  witnesses,  that  they  must  not  be  so  examined  as  to 
substitute  their  opinions  for  the  verdict,  and  thus  usurp 
the  peculiar  province  of  the  jury,"  citing  Gunterv,  State, 
83  Ala.  96,  (3  South  600).  In  the  same  work  (page  771), 
speaking  of  expert  witnesses,  it  is  said:  "The  rule  that 
an  expert  cannot  be  asked  his  opinion  as  to  the  merits  of 
the  case  on  trial  is  equally  as  applicable  to  his  re-examin- 
ation as  to  his  examination  in  chief."  The  medical  witness 
in  this  case  not  only  expressed  his  opinion  upon  the  merits 
when  he  stated  that  he  did  not  believe  that  the  prosecutrix 
would  have  voluntarily  submitted  to  the  suffering  neces- 
sary to  have  brought  about  the  result,  but  he  invaded  the 
province  of  the  jury. 

Now,  without  attempting  to  recapitulate  the  testimony, 
my  conclusion  is  that  its  character  is  not  such  as  to  estab- 
lish the  corpus  delicti.  Bearing  in  mind  the  language  of 
Lord  Hale,  who,  in  speaking  of  rape,  says:  **It  must  be 
remembered  that  it  is  an  accusation  easily  made,  but  diffi- 
cult to  be  disproved  by  the  party  accused,  be  he  ever  so 
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innocent,"  (1  Hale,  P.  C.  p.  635),  and  also  the  maxim  that 
the  prisoner  must  be  presumed  innocent  until  his  guilt  is 
proved  by  competent  evidence,  I  cannot  refrain  from  refer- 
ring^ for  a  moment  to  the  earnestness  and  zeal  displayed  by 
the  attorney  for  the  state  in  attempting*  to  overthrow  the 
eflfect  of  the  character  shown  by  the  prisoner  for  honesty 
and  morality  by  asserting-  that  the  newspapers  are  con- 
stantly heralding  to  the  world  the  fall  of  men  high  in 
church  work,  who  have  embezzled  the  funds  of  institutions, 
or  robbed  their  Sunday  school  scholars  of  their  virtue,  and 
seeking  to  establish  the  rule  by  referring  to  such  monu- 
mental exceptions  as  the  case  of  Pearl  Bryan,  of  Cincinnati, 
and  Durrant,  of  San  Francisco,  in  both  of  which  cases 
murder  was  committed  to  conceal  the  first  crime.  This 
attorney  must  have  fully  realized  how  important  it  was  to 
his  success  in  this  prosecution  to  remove  from  his  way  the 
character  which  the  prisoner  had  established  by  his  min- 
ister and  those  that  knew  him  best,  and  to  bolster  up  the 
character  of  this  innocent  boy,  who  relates  a  story  that 
bears  on  its  face  unreasonableness  and  improbability.  The 
prosecutrix  has  sworn  to  enough  in  this  case  to  establish 
the  prisoner's  guilt  if  she  had  spoken  the  truth;  but  she 
has  been  contradicted  in  so  many  particulars  that,  to  say 
the  least  of  it,  extreme  doubt  has  been  cast  upon  her  testi- 
mony; and,  considering  the  whole  evidence, — ^as  we  are 
required  to  do  by  statute, — my  conclusion  is  that  the 
court  erred  in  overruling  the  motion  to  set  aside  the 
verdict. 

I  am  also  of  opinion  that  the  court  erred  in  allowing  said 
medical  witness,  after  stating  that  the  result  would  have 
been  the  same  whether  the  intercourse  was  forced  or  by 
consent,  to  testify  that  he  did  not  believe  that  any  girl 
would  have  voluntarily  submitted  to  the  suffering  neces- 
sary to  have  brought  about  this  result.  Was  the  prisoner 
prejudiced  by  this  ruling?  In  State  v.  Musgrave^  supra 
(Syl.  point  9),  this  Court  held  that:  **  Where  illegal  evidence 
is  admitted  against  the  objection  of  a  party,  it  will  be  pre- 
sumed that  it  prejudiced  such  party;  and  if  it  may  have 
prejudiced  him,  though  it  be  doubtful  whether  it  did  or 
not,  it  will  be  cause  for  the  reversal  of  the  judgment,  but, 
if  it  clearly  appear  that  it  could   not  have  changed  the 
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result  if  it  had  been  excluded  it  will  not  be  cause  of  revers- 
ing- the  judgment."  But  it  does  not  appear,  and  we  cannot 
say,  that  this  evidence,  if  excluded,  would  not  have  chang-ed 
the  result.  The  opinions  of  this  physician  in  a  case  of  this 
character  would  necessarily  have  g-reat  weight  with  a  jury, 
and  we  cannot  say  that  this  opinion,  illegally  and  improp- 
erly expressed  in  the  presence  of  the  jury,  did  not  preju- 
dice the  prisoner,  or  that  it  did  not  control  the  verdict. 
For  these  reasons  the  judgment  complained  of  is  reversed, 
the  verdict  set  aside,  and  a  new  trial  awarded. 

Brannon,  Judge,  {^concurring): 

I  agree  to  the  syllabus.  I  agree  that  a  new  trial  be 
granted  for  the  admission  of  improper  evidence.  But  I  do 
not  agree  to  all  that  part  of  Judge  English's  opinion  hold- 
ing the  evidence  of  the  State's  witnesses  unworthy  of 
credit,  and  holding  that  the  corpus  delicti  is  not  proven.  I 
do  not  think  we  ought  to  pass  on  the  evidence,  and  thus 
disparage  and  destroy  the  State's  case  in  advance  of  a  new 
trial.  What  is  the  use  of  a  new  trial  with  the  State's 
evidence  condemned  in  advance?  My  position  is  that  that 
part  of  Judge  English's  opinion  sets  a  bad  precedent  for 
this  Court.  I  hold  that  where  this  Court  reverses  for  the 
admission  or  rejection  of  evidence,  or  for  giving  or  refusal 
of  instructions,  or  on  any  ground  other  than  the  weight  or 
credit  of  evidence,  we  should  not  pass  on  the  weight  or 
credit  of  evidence,  but  remand  the  case  for  a  new  trial 
without  influence  from  an  opinion  of  this  Court  branding 
and  condemning  the  evidence  as  not  worthy  of  credit. 
The  evidence  may  not  be  the  same  on  another  trial;  other 
evidence  may  be  brought  in;  and,  if  we  brand  the  evidence, 
it  necessarily  discounts  the  effect  of  the  old  evidence. 
Need  I  cite  cases  to  show  that  the  lurv  is  almost  uncon- 
trollably  the  judge  of  the  credit  of  the  witnesses?  Yet 
Judge  English  makes  a  jury  out  of  this  Court,  and  makes 
us  brand  witnesses  as  false  whom  twelve  sworn  jurors  and 
a  judge  believed,  when  they  saw  the  witnesses,  and  enjoyed 
great  advantage  in  passing  on  their  evidence,  which  we  do 
not  possess,  which  Judge  English  said  gave  them  better 
capacity  to  judge  than  we.     Sigler  v.  Beebe^  44  W.  Va.  592, 
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(30  S.  E.  7fi).  I  do  not  say  that  where  a  party's  case  turns 
only  on  weight  of  evidence  v«  e  are  not  bound  to  consider  it. 
We  are  so  bound.  But  when  the  party  g-ets  a  new  trial  on 
other  grounds,  we  ought  not  to  pass  on  the  evidence. 
Chapter  131,  section  9,  Code  1891,  as  construed  in  Johnson 
V.  Burns,  39  W.  Va.  658,  (20  S.  E.  686,)  does  not  require  us 
to  do  so  where  not  necessary  to  give  the  party  a  new  trial. 
And  I  am  sure  that  act  was  not  intended  to  utterly  reverse 
the  rule  that  made  the  jury  peculiarly,  and  almost  uncon- 
trollably, the  judge  of  the  veracity  of  witnesses.  If  we  do 
pass  on  the  evidence,  we  must  say  it  establishes  the  case. 
And  why?  Because  the  jury  gave  it  credit,  Gilmer  v. 
Sidensiricker,  42  W.  Va.  57,  (24  S.  E.  566);  Dudleys  v. 
Dudleys,  3  Leigh,  436,  and  because  in  Akers  v.  De  Witt,  41 
W.  Va.  229,  (23  S.  E.  669,)  it  was  held  that,  if  the  sole 
ground  for  new  trial  depends  on  credit  of  witnesses,  this 
Court  will  not  disturb  the  judgment.  Are  we  to  usurp  the 
jury  power?  Is  this  great  jury  right  from  Magna  Charta, 
imbedded  in  our  bill  of  rights,  to  be  frittered  away?  If 
this  doctrine  is  carried  out,  how  far  will  it  depreciate,  or 
at  last  undermine,  this  right  which  we  have  all  considered 
sacred?  The  old  rule  of  demurrer  to  evidence  and  motion 
for  new  trial  preserved  to  the  party  the  benefit  of  all  his 
evidence  conflicting  with  that  of  his  opponent,  and  con- 
ceded credit  to  his  witnesses;  but,  if  we  change  this  by 
denying  credit  to  his  witnesses,  do  we  not  deny  him  jury 
trial  in  effect?  I  do  not  think  that  act  goes  so  far.  If  we 
so  construe  it,  do  we  not  make  it  unconstitutional?  We 
must  give  it  a  construction  not  making  it  run  counter  to 
the  Constitution  if  possible. 

Note  by  Dent,  President: 

I  concur  in  the  result  reached  in  this  case  and  the  syllabus,  but 
dissent  from  that  portion  of  Judge  English's  opinion  that  passes  on 
the  credibility  of  the  witnesses,  as  this  is  an  invasion  of  the  province 
of  the  jury.     See  Akers  v.  De  Witt,  41  W.  Va.  229,  (23  S.  E.  669), 

Reversed^ 
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^^*  Powell  et  aL  v,  Dawson,  Secretary  of  State. 

Submitted  Sept.  26,  1898— Decided  Jan.  19,  1899. 

1 .  Corporations — Mandamus— Baptist  Missionary  Society^  Charter, 

The  secretary  of  state  will  not  be  compelled  by  tnandatnus  to 
issue  a  charter  of  incorporation  to  several  persons  who  agree  to 
become  a  corporation  by  the  name  of  the  * 'Baptist  Missionary 
Society  of  West  Virg-inia, '*  for  the  purpose  of  promoting*  reliis'ion 
by  aiding  in  the  support  of  Baptist  ministers  engaged  in  preach- 
ing the  gospel,  and  by  aiding  in  the  erection  of  houses  of  wor- 
ship on  missionary  fields  in  West  Virginia,  and  by  collecting  and 
disbursing  funds  for  these  purposes,     (p.  783.) 

2.  Corporations— Incorporation  of  Church — Constitutional  Law, 

Granting  a  certificate  of  incorporation  upon  the  presentation  of 
such  an  agreement  would,  in  eifect,  be  incorporating  the  church 
the  parties  represent,  and  contrary  to  the  provisions  of  the  Con- 
stitution and  statute,     (p.  784.) 

Application  by  W.  E.  Powell  and  others  for  a  writ  of 
mandamus  against  W.  M.  O.  Dawson,  Secretary  of  State. 

Writ  Denied. 

David  D.  Johnson  and  Merkick  &  Smith,  for  petitioners. 

Edgar  P.  Rucker,  Attorney  General  and  Edwin  M. 
Keatley,  for  respondent. 

English,  Judge  : 

On  the  13th  day  of  January,  1898,  W.  E.  Powell  and  six 
others  entered  into  a  written  ag*reement  in  the  form  pre- 
scribed by  section  32  of  chapter  54  of  the  Code,  for  the 
purpose  of  forming-  a  corporation  by  the  name  of  the  "Bap- 
tist Missionary  Society  of  West  Virg-inia,"  for  promoting* 
religion  by  aiding  in  the  support  of    Baptist   ministers 
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eng-aged  in  preaching  the  gospel,  and  by  aiding  in  the  erec- 
tion of  houses  of  worship  on  missionary  fields  in  this  State, 
and  by  collecting  and  disbursing  funds  for  these  pur- 
poses, which  corporation  was  to  keep  its  principal  office  at 
Parkersburg,  W.  Va.,  in  the  County  of  Wood,and  the  same 
was  to  expire  on  January  1,  1940,  which  agreement  set 
forth  the  amount  subscribed  to  be  four  hundred  and  fifty 
dollars,  and  that  forty-five  dollars  had  been  paid  in,  and 
stated  that  the  subscribers  desired  the  privilege  of  increas- 
ing the  capital,  by  the  sale  of  additional  shares  from  time 
to  time,  to  fifty  thousand  dollars  in  all,  the  shares  to  be 
fifty  dollars.  This  agreement  was  properly  signed, 
sworn  to,  and  acknowledged,  and  filed  in  the  office  of  W. 
M.  O.  Dawson,  Secretary  of  State,  on  January  20,  1898. 
On  the  28th  of  January,  1898,  said  Secretary  of  State  re- 
fused to  issue  the  charter  applied  for,  stating  that  he  was 
advised  by  the  Attorney  General  that  it  would  be  illegal  to 
issue  a  charter  on  said  agreement.  On  February  8,  1898, 
said  W.  E.  Powell  and  six  others  presented  their  petition 
to  this  Court  verified  by  affidavit,  together  with  exhibits, 
praying  for  a  writ  of  mandamus  to  be  directed  to  the  Hon- 
orable W.  M.  O.  Dawson,  Secretary  of  State  for  West  Vir- 
ginia, to  require  and  compel  him  to  issue  to  said  petition- 
ers a  certificate  of  incorporation  declaring  them  to  be  a 
corporation  in  the  name  of  the  **Baptist  Missionary  Society 
of  West  Virginia;"  and  it  appearing  to  the  Court  that  the 
petitioners  had  on  January  20,  1898,  filed  with  said  Secre- 
tary of  State  the  agreement  above  mentioned,  and  had  re- 
quested him  to  issue  to  them  a  certificate  of  incorporation 
as  therein  set  forth,  which  he  had  refused  to  do,  a  man- 
damus was  awarded,  to  which  said  W.  M.  O.  Dawson,  Sec- 
retary, etc.,  filed  his  answer,  in  which  he  admitted  the 
facts  above  stated  as  to  the  filing  of  the  agreement  by  said 
parties  in  his  office  for  the  purpose  of  obtaining  a  charter, 
which  agreement  complied  with  the  statute,  sworn  to  and 
acknowledged,  but  that  he  was  advised,  believed,  and  so 
answered  that  he  has  no  authority,  under  the  Constitution 
and  laws  of  this  State,  to  issue  a  certificate  to  the  peti- 
tioners for  the  purposes  set  forth  in  said  agreement,  but 
is  advised  and  so  answers  that  the  issuing  of  such  a  certifi- 
cate of  incorporation  is  in  plain  violation  of  the  Constitu- 
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tion  of  West  Virg-inia,  as  particularly  set  forth  in  section 
47  of  article  VI,  and  that  it  is  by  reason  of  the  inhibition  of 
the  Constitution  aforesaid  that  he  refused  to  is^^ue  said  cer- 
tificate. He  admits  that  he  did  on  January  28tb  refuse  to 
issue  said  certificate,  and  still  refuses,  because  it  would,  in 
his  opinion,  be  contrary  to  the  Constitution  of  the  State  so 
to  do;  wherefore  he  prayed  judgment, and  that  he  might  be 
hence  dismissed,  and  not  required  to  perform  the  mandate 
of  the  alternative  writ  of  mandamus  diforesaid. 

The  question  presented  by  this  record  is  whether  the 
Secretary  of  State  was  warranted  in  refusing-  the  certifi- 
cate of  incorporation  applied  for  by  the  petitioners.  Can 
we  sanction  this  action  under  section  47  of  article  VI 
which  provides  that  "no  charter  of  incorporation  shall  be 
g-ranted  to  any  such  church  or  relig-ious  denomination,"  or 
under  section  3  of  chapter  54  of  tHe  Code,  which  provides 
that  "this  chapter  shall  not  be  construed  to  authorize  the 
incorporation  of  any  church  or  religious  denomination,  or 
of  any  company  the  object,  or  one  of  the  objects  of  which 
is  to  purchase  lands  and  resell  the  same  for  a  profit?"  The 
proposed  corporation  was  to  be  known  as  the  "Baptist 
Missionary  Society  of  West  Virg-inia."  Its  object,  as  set 
forth  in  the  agreement,  was  to  promote  relig-ion  by  aiding- 
in  support  of  Baptist  ministers  engaged  in  preaching-  the 
gospel,  and  by  aiding  in  the  erection  of  houses  of  worship, 
etc.,  and  by  collecting  and  disbursing  funds  for  these  pur- 
poses. Now,  can  we  regard  this  in  any  other  light  than 
an  attempt  on  the  part  of  the  Baptist  Church  to  do  indi- 
rectly through  others  what  the  Constitution  and  law  ex- 
pressly inhibits?  There  is  no  purpose  expressed  in  this 
agreement  which  can  be  regarded  otherwise  than  one  of 
the  prime  objects  of  the  Baptist  Church.  The  first  pur- 
pose is  to  promote  religion  by  aiding  in  the  support  of 
Baptist  ministers  engaged  in  preaching  the  gospel.  That 
this  is  one  of  the  main  objects  of  the  Baptist  Church,  and 
in  fact  any  other  church,  with  respect  to  its  ministers, 
needs  no  argument  to  sustain  it.  The  church  must  have 
ministers,  or  it  cannot  prosper.  The  next  purpose  is  to 
aid  in  the  erection  of  houses  of  worship  in  missionary 
fields;  and  it  is  at  once  conceded  that  any  denomination 
must  have  houses  of  worship,  where  its  members  may  as- 
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semble  and  hear  the  gospel  proclaimed;  otherwise,  its  work 
languishes  and  its  success  is  defeated.  The  last  object 
mentioned^  in  said  agreement,  and  perhaps  not  the  least, 
has  for  its  purpose  collecting  and  disbursing  f uilds  for 
these  purposes,  and  then  the  agreement  expresses  the 
general  purpose  of  promoting  religion. 

Counsel  for  the  petitioners,  in  their  brief,  state  that  peti- 
tioners are  not  a  church  or  religious  denomination, though 
they  do  not  seek  to  hide  the  fact  that  their  work  is  to  be 
solely  in  the  interest  of  the  Baptist  denomination  of  the 
State,  and  state  that,  under  Baptist  church  government 
and  policy,  there  is  no  church  organization  or  authority 
beyond  the  local  church,  each  local  society  being  entirely 
independent.  Conceding  this  to  be  so,  let  us  inquire  what 
would  be  the  efifect  if  six  or  seven  of  the  members  of  each 
local  Baptist  church  should  enter  into  a  similar  agreement 
to  the  one  presented  by  petitioners  to  the  Secretary  of 
State,  and,  on  presentation,  a  charter  should  be  jgrranted 
them.  Is  it  not  apparent  that  in  this  way  the  Baptist 
Church  in  the  State  of  West  Virginia,  through  the  inter- 
vention of  such  stockholders,  would  indirectly  be  allowed 
to  do  what,  under  the  Constitution  and  the  statute,  it  is  not 
allowed  to  do  directly,  and  the  spirit  and  intent  of  the  law 
be  thus  evaded  and  defeated?  Corporations  thus  formed 
could  be  regarded  in  no  other  light  than  the  agents  of  the 
Baptist  Church,  and  each  local  Baptist  Church,  the  mem- 
bers of  which  were  thus  incorporated,  so  far  as  benefits 
and  privileges  were  concerned,  would  occupy  precisely  the 
same  attitude  and  derive  the  same  advantages  as  if  the  local 
church  itself  was  incorporated.  In  the  case  of  Gallcgd*s 
ExWs,  v.  Attorney  General^  3  Leigh.  450,  Tucker,  Presi- 
dent, after  reviewing  the  history  of  legislation  with  refer- 
ence to  church  property  and  charitable  bequests,  on  page 
477  says:  **No  man  at  all  acquainted  with  the  course  of 
legislation  in  Virginia  can  doubt  for  a  moment  the  decided 
hostility  of  the  legislative  power  to  religious  incorpora- 
tions. Its  jealously  of  the  possible  interference  of  religi- 
ous establishments  in  matters  of  government,  if  they  were 
permitted  to  accumulate  large  possessions,  as  the  church 
has  been  prone  to  do  elsewhere,  is  doubtless  at  the  bottom 
of  this  feeling.     The  legislature  knows,  as  was  remarked 
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by  counsel,  that  wealth  is  power.  Hence  the  provision  in 
the  bill  of  rig-hts;  hence  the  solemn  protest  of  the  act  on 
the  subject  of  religious  freedom;  hence  the  repeal  of  the 
act  incorporating  the  Episcopal  Church,  and  of  that  other 
act  which  invested  the  trustees  appointed  by  religious  so- 
cieties with  power  to  manage  their  property;  hence,  too,  in 
part,  the  law  for  the  sale  of  glebe  lands;  hence  the  tenacity 
with  which  applications  for  permission  to  take  property  in 
a  corporate  character  (even  the  necessary  ground  for 
churches  and  graveyards)  have  been  refused.  The  legis- 
lature seems  to  have  been  fearful  that  the  grant  of  any 
privilege,  however  trivial,  might  serve,  but  as  an  entering 
wedge  to  greater  demands." 

The  law  under  which  this  controversy  arises  descended 
to  us  from  the  state  of  Virginia.  In  the  constitution  of 
that  state  (Const.  1851,  Art.  IV,  s.  32)  it  was  provided  that 
**the  general  assembly  should  not  grant  a  charter  of  incor- 
poration to  any  church  or  religious  denomination,  but 
might  secure  the  title  to  church  property  to  an  extent  to 
be  limited  by  law;"  and  the  same,  in  substance,  is  found  in 
the  Constitution  of  this  State  (Art.  VI.  s.  47).  It  is  not  our 
province  to  pass  on  the  propriety  of  the  law,  but  to  con- 
strue and  apply  it  as  we  find  it.  It  is  contended  that  a  cor- 
poration formed  for  the  purposes  set  forth  in  the  agree- 
ment signed  by  the  petitioners  would  be  neither  a  church 
nor  a  religious  denomination;  but  if  they  assume  the  duties 
of  the  Baptist  Church  in  their  locality,  promote  religion  by 
aiding  in  the  support  of  Baptist  ministers  engaged  in 
proclaiming  the  gospel,  by  aiding  in  the  erection  of  houses 
of  worship,  and  by  collecting  and  disbursing  funds  for 
these  purposes,  it  makes  little  difference  what  name  they 
may  assume;  they  take  upon  themselves  the  main  duties, 
responsibilities,  and  avowed  objects  of  the  church,  and 
thus  become  the  right  hand  of  the  church  they  represent 
In  my  opinion,  if  the  charter  they  ask  for  were  granted,  it 
would  afford  this  church  and  every  other  church,  of  what- 
ever denomination,  an  easy  means  of  evading  the  law,  and 
would,  in  effect,  be  granting  a  charter  to  the  church.  For 
these  reasons,  the  peremptory  mandamus  is  refused,  and 
the  petition  dismissed. 

Writ  Denied, 
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CHARLESTON. 

Roe  v.  Town  of  Philippi. 

Submitted  Sept.  15,  1898— Decided  Jan.  20,  1899. 

1.  Municipal  Corporations— iVr^r^/  Improvements — indebtedness — 

Mandamus. 

When  an  incorporated  town  has  contracted  for  work  to  be  done 
upon  its  streets,  which  work  is  done  as  provided  in  the  contract, 
accepted  by  the  town,  and  orders  issued  upon  its  treasury  for  the 
amount  agreed  to  be  paid  therefor,  such  orders  being  presented 
and  payment  refused,  and  the  holder  of  the  orders  sues  out  an 
alternative  writ  of  mandamus,  and  defendant  files  his  return  and 
answer,  oflFering  no  defense,  except  that,  for  the  same  year  in 
which  the  contract  was  made  and  the  work  done,  it  had  already, 
prior  to  the  making  of  the  contract,  created  a  greater  amount  of 
indebtedness  than  the  amount  of  the  levy  it  was  authorized  to 
make  upon  the  taxable  property  and  persons  and  all  other  sources 
of  revenue  of  the  town  to  pay  it,  for  such  answer  to  be  sufficient 
to  defeat  recovery  it  must  show  clearly  that  it  had  created  such 
indebtedness  to  the  full  extent  of  its  authority  to  levy  before  it 
made  the  contract  with  plaintiff,  or,  if  its  said  prior  Indebtedness 
had  not  reached  the  full  limit  allowed  by  law,  it  should  have 
shown  that  it  had  actually  paid,  on  account  of  such  contract  for 
which  said  orders  were  issued,  the  amount  the  plaintiff  could  be 
entitled  to  receive  out  of  such  levy.     (p.  791). 

2.  Evidence — Municipal   Corporations — Certificate    of  Recorder — 

Records, 

The  certificate  of  a  recorder  of  an  incorporated  town,  stating 
facts  which  appear  upon  the  records  of  the  common  council  of  said 
town,  and  not  certifying  copies  from  such  records,  is  not  admis- 
sible as  evidence      (p.  790). 

3.  Evidence — Municipal  Corporations — Certificate   of  Recorder — 

Mandamus. 

The  question  of  the  admissibility  of  such  certificate  as  evidence 
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when  filed  as  an  exhibit  with  the  return  and  answer  to  an  alter- 
native writ  of  mandamus  is  properly  raised  upon  motion  of  plaint- 
iff for  his  peremptory  writ,  notwithstanding-  the  answer    (p.  790.) 

« 

Error  to  Circuit  Court,  Barbour  County. 

Petition  by  Joseph  A.  Roe,  suing-  for  the  use  of  the 
Merchants'  &  Mechanics'  Bank  of  Grafton  against  the 
town  of  Philippi,  for  mandamus.  From  a  judgment  dis- 
missing* the  petition,  petitioner  brings  error. 

Reversed. 

J.  Hop  Woods,  for  plaintiff  in  error. 
W.  T.  Ice,  for  defendant  in  error. 

McWhorter,  Judge  : 

On  September   13,  1892,  the  town  of   Philippi,   by   its 
mayor  and  common  council,  contracted  with  Joseph  A.  Roe 
to  macadamize  a   certain  portion  of  Main  street,  in  said 
town,  according  to  the  specifications  prepared  therefor  by 
said  mayor  and  council,  at  the  price  of  one  dollar  and  thirty- 
nine  cents  per  perch  of  twenty-five  feet,  which  was  to  be 
done  in  sections,and  when  each  section  should  be  completed 
for  travel,  and  when  so  completed  and  approved  and  taken 
up  by  the  superintendent  to  be  designated  by  the  town, 
the  section  so  completed  was  to  be  paid  for,  less  twenty 
per  cent,  thereof,  which  should  be  retained  until  the  last 
section  should  be  completed  and  accepted,  when  all  should 
be  paid  in  full.      The  work  proceeded,  and  orders  were 
drawn  upon  the  treasurer  of  the  town  in  favor  of  Roe  from 
time  to  time,  until  the  whole  was  completed  in  December 
following,  when  it  was  accepted  by  the  mayor  and   coun- 
cil, and  drafts  or  orders   made   for  the   balance  due   said 
Roe,  including  two  orders  for  two  hundred  and   seventy- 
five  dollars  each,  upon  the  treasurer  of  said   town,   which 
orders  were  dated  December  30,  1892,  and  payable  to  J.  A. 
Roe  or  order,  out  of  the  levy  of  1892,  signed  by  the  mayor, 
and  countersigned  by  the  recorder  of  said  town,  by   order 
of  the  council,  which  orders  on  the  same  day  of  their  date, 
were  presented  to  the  treasurer  for  payment,  and  by   him 
indorsed  "No  funds."     Roe  afterwards,  for  valuable   con- 
sideration,   indorsed   and  assigned  said  orders  to  Mer- 
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chant's  &  M<;chaiiics'  Saving's  Bank.  The  same  still  re- 
maining- unpaid,  the  said  bank,  on  the  2d  of  September, 
1895,  before  the  levy  for  that  year  was  made,  presented 
the  orders  to  the  town's  treasurer,  George  E.  Grant,  and 
requested  payment,  or  that  provision  be  made  for  payment 
out  of  funds  unappropriated,  or  out  of  the  levy  for  the  cur- 
rent year,  etc.  Payment  was  refused,  and  there  was  also  a 
refusal  to  make  provisions  for  such  payment.  On  the  20th 
day  of  September,  1895,  Joseph  A.  Roe,  suing  for  the  use 
of  the  Merchants'  &  Mechanics'  Bank  of  Grafton,  filed  his 
petition  in  the  circuit  court  of  Barbour  County,  praying  for 
a  fnandamuSj  requiring"  the  said  town  of  Philippi,  which  is 
an  incorporated  town,  in  the  State  of  West  Virg-inia,  to 
levy  a  tax  upon  the  taxable  property  in  said  town,  and  ap- 
propriate the  same  sufficient  to  pay  off  and  discharge 
the  said  two  drafts  of  two  hundred  and  seventy-five  dollars 
each,  with  interest  from  said  30th  day  of  December,  1892, 
and  the  costs  of  the  proceedings,  or  show  cause,  if  any  it 
could,  why  it  should  not  be  required  to  do  so.  An  alterna- 
tive writ  of  mandamus  was  issued  returnable  to  October 
term  of  said  court,  1895,  and  duly  served.  Defendant  ap- 
peared, and  moved  to  quash  the  writ,  which  motion,  being 
considered  by  the  court  on  February  18,  1896,  was  over- 
ruled, and  the  defendant  given  sixty  days  in  which  to  file 
its  return  thereto.  On  the  25th  day  of  May,  1896,  defend- 
ant, the  town  of  Philippi,  tendered  and  offered  to  file  its 
answer  and  return  to  the  writ,  to  which  return  plaintiff 
objected,  and  moved  the  court  to  reject  the  same,  because 
it  was  not  filed  within  the  sixty  days  allowed,  which  motion 
was  overruled,  and  the  return  ordered  filed,  and  the  plain- 
tiff was  given  leave  to  further  except,  demur,  or  plead 
thereto,  or  to  move  for  the  peremptory  mandamus^  as  he 
might  deem  proper.  On  the  13th  of  November,  1897, 
plaintiff  replied  generally  to  the  answer  and  return,  and 
moved  the  court  to  award  the  peremptory  v/ritoi  mandam- 
us prayed  for,  notwithstanding  the  answer;  and  the  matters 
of  law  and  fact  .arising  upon  the  record  were  by  consent 
of  the  parties,  submitted  to  the  court.  Upon  consideration 
thereof,  the  court  found  for  the  defendant,  and  overruled 
the  motion  for  the  peremptory  writ,  and  dismissed  the 
petition,  and  gave  judgment  for  costs  against  the  plaintiflF, 
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from  which  judg-ment  plaintiff  obtained  from  this  Court  a 
writ  of  error  and  supersedeas,  assig-ning  as  errors  the  dis- 
missing* of  the  writ,  and  refusing  to  award  the  peremptory 
writ  of  mandamus. 

The  answer  admits  the  town  of  Philippi  to  be  an  incor- 
porated town,  created  by  special  act  of  the  general  assem- 
bly of  Virginia  in  the  year  1844,  which  act  was  amended 
by  the  legfslature  of  West  Virginia  in  1871;  that,  by  virtue 
of  its  said  incorporation  and  the  general  law  of  West  Vir- 
ginia for  the  incorporation  of  cities,  towns,  and  villages,  it 
has  power  to  improve  its  streets,  to  provide  a  revenue  and 
appropriate  the  same,  to  make  an  annual  assessment  of 
taxable  persons  and  property  therein,  to  appoint  a  ser- 
geant, a  commissioner  of  revenue,  and  a  treasurer,  and  to 
define  their  powers  and  prescribe  their  duties,  to  adopt 
rules  for  its  own  government  and  the  transaction  of  its 
business,    to   give   an   additional  license,   and    require   a 
tax  on  the  same,  for  anything  for  which  a  state  license  is 
required  to  be  done  within  said  town,  to  adopt  and  enforce 
all  needful  ordinances  not  contrary  to  the  Constitution  and 
the  laws  of  the  State,  and  to  impose  and  enforce  fines  and 
penalties,  to  order  an  annual  levy  of  two  dollars  per  head 
upon  all  male  persons  within  said  town  over  the  age  of 
twenty-one  years,  and  one  dollar  on  every  hundred  dol- 
lars of  value  of  real  and  personal  property  therein  assessed 
with  state  taxes,  and  to  collect  the  same;  that,  in  pursu- 
ance of  such  power  so  vested  in  defendant,  it  entered  into 
the  said  contract  for  the  macadamizing  of  Main  street  in 
said  town  with  stone,  as  set  out  both  in  the  petition  and 
answer;  admits  the  performance  of  the  work;  that  it  was 
completed  December  24,  1892;  that  during  its  prosecution 
the  defendant  issued  orders  to  plaintiff  in  part  payment 
thereof,  payable  out  of  the  levy  of  1892;  and  that  on  the 
30th  of  December,  1892,  it  issued  the  two  orders  or  drafts, 
of  two  hundred  and  seventy-five  dollars  each,  numbei'ed 
respectively,  two  hundred  and  twelve  and  two  hundred  and 
fourteen,  which  constituted  part  of  the  aggregate  sum  of 
two  thousand  one  hundred  and  Ihirty-flve  dollars  and  four 
cents  agreed  to  be  paid  for  said  work;  but  denies  the  allega- 
tion in  the  petition  and  writ  that  on  the  13th  of  September, 
1892,  it  had  only  issued  drafts  and  made  contracts  of  in- 
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debtedness  to  the  extent  of  six  hundred  and  six  dollars 
and  sixty  cents,  and  was  only  indebted  in  the  sum  of  one 
hundred  and  sixty-six  dollars  and  ninety-two  cents  on  ac- 
count of  deficit  of  preceding  year;  but,  on  the  contrary, 
alleging  that,  previous  to  the  13th  of  September  in  said 
year,  it  had  contracted  work  to  be  done  on  the  streets, 
alleys,and  sidewalks  of  said  town  to  the  aggregate  amount 
of  three  thousand  and  thirty-one  dollars  and  seventy-two 
cents,  and  filed  a  certificate  made  bv  the  recorder  of  said 
town,  marked  '^Exhibit  Z,':  with  said  return,  which  is  simply 
a  list  of  orders  issued  by  said  town,  under  the  following 
caption:  **I,  L.  D.  Robinson,  recorder  of  the  town  of  Phil- 
ippi, do  certify  that  the  contracts  for  which  the  following 
drafts  were  issued  were  made  prior  to  the  13th  day  of  Sep- 
tember, 1892,  as  appears  from  the  records  of  said  town :  No. 
76,  John  Hulderman,  worlc  on  street,  f4.80,"  the  beginning 
of  the  list,  and  followed  by  one  hundred  and  thirty-eight 
other  orders,  running  consecutively  from  said  No.  76  up  to 
187,  thence,  with  several  breaks  in  the  numbers  up  to  two 
hundred  and  sixty-three,  many  numbers  being  left  out.  The 
amounts  of  said  st^veral  orders  are  mostly  small,  ranging  • 
from  thirty  cents  up,  only  four  being  over  one  hundred  dol- 
lars, and  aggregating  the  sum  of  two  thousand  eight  hun- 
dred and  sixty-four  dollars  and  eighty  cents.  Said  Exhibit 
Z  closes  with,  **I  further  certify  that  the  amount  of  indebt- 
edness for  1891,  which  the  council  of  1892  was  to  provide 
for,  was  fl66.92,"  which,  added  to  the  aggregate  of  said 
orders  makes  the  sum  of  three  thousand  and  thirty-one  dol- 
lars and  seventy-two  cents  claimt^d  in  the  answer  to  be  the 
indebtedness  of  said  year  1892,  created  by  contract  prior 
to  the  13th  day  of  September,  1892,  the  date  of  contract  with 
l)Iaintiff.  Said  certificate  (Exhibit  Z)  is  dated  and  signed 
by  the  recorder  on  the  10th  day  of  March,  1896.  There  is 
nothing  in  this  certificate  except  the  inference  to  be  drawn 
from  the  last  clause,  certifying  the  amount  of  the  deficit 
from  the  year  18J)1,  when  any  contract  was  made,  out  of 
which  the  orders  grew  contained  in  the  list  Z.  There  is  not 
a  date  to  a  single  one  of  the  orders  showing  when  it  wa;-) 
issued  or  authorized.  The  recorder  certifies  ^'that  the  con 
tracts  for  which  the  following  drafts  were  issued  were  made 
prior  to  the  13th  day  of  September,  1892,  as  appears  from 
the  records  of  said  town.''  He  fails,  however,  to  show  how 
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long  prior  tliereto  the  contracts  were  made  or  the  draftn 
issued, — whether  within  the  year  1892  or  some  previouH 
vear. 

It  is  insisted  by  appelhmt  that  this  certifleate  of  the  re- 
corder (Exhibit  Z)  is  not  competent  evidence,  while  appellee 
contends  that,  no  objection  having  been  raised  to  its  com- 
petency in  the  court  below,  it  is  too  late  to  raise  it  in  this 
Court  for  the  first  time.     Under  the  rule  in    Wells  v.   Town 
of  Mason^  23  W.  Va.,  456,  the  question  was  proi)erly  raised 
on  plaintiff's  motion  for  the  peremptory  writ  of  fnandamus 
notwithstanding  the  answer.     As  to  the  sufficiency  of  the 
answer,  chapter  130  of  the  (^ode  provides  that  certificates 
of  certain  officers  mentioned,  of  facts  shown  by  the  records 
in  their  keeping,  or  of  what  such  records  fall  to  show  con- 
cerning assessment  of  lands,  etc.,  may  be  used  as  evidence 
when  filed  in  the  suit  in  which  it  is  proposed  to  be  used  as 
evidence,  and  notice  thereof  given  to  the  opposite  party  or 
his  attorney,  as  provided  by  said  statute.     And,  while  prop- 
erly authenticated  copies  from  the  records  of  an  incorpor 
ated  town  could  be  used  as  evidence,  I  am  not  aware  of  any 
authority  for  admitting  as  evidence  a  certificate  of  a  re- 
corder of  such  town  certifying  the  facts  that  may  api>ear 
on  su(*h  records;  and  the  answer  cannot  be  supported  by 
said  Exhibit  Z.     In  Phares  v.  Statc^  3  W.  Va.  567,  Syl.  pt.  2. 
*'It  is  error  to  admit  as  evidence  a  certified  list  of  the  voters 
ordered  by  the  board  of  registration  to  be  stricken  from  the 
registry ;  only  the  record  of  the  proceedings  of  the  board,  or  a 
copy    thereof,     properly     certified     to     be  a    copy  ,  is    ad- 
missible evidence."     The  only  defense  set  up  in  the  answer  is 
that  the  defendant  had  already,  prior  to  the  contract  with 
plaintiff  created  indebtedness  within  the  corporation  year 
of  1892  to  a  greater  amount  than  it  was  authorized  to  levy 
for  in  that  year.     It  is  admitted  that  the  contract  w^as  made; 
that  it  was  within  the  8(  ope  of  defendant's  powers  and  its 
corporate  duties  to  provide  proper  streets,  etc.;  that  tho 
work  was  completed  according  to  contract;  and  that  de- 
fendant enjoyed  the  benefits  arising  from  such  improve- 
ments.    Did  the  answer  show  that,  at  the  time  the  contract 
was  made,  the  defendant  had  already  gone  beyond  the  limit 
allowed  bv  law? 

It  appears  from  the  record  that  the  resources  of  the  town 
from  **all  sources"  for  the  year  1892  amounted,  in  the  aggre 
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gate,  to  the  sum  of  two  thousand  nine  hundred  and  fifty 
three  dollars  and  seventy-eight  cents,  which  was  the  amount 
it  could  properly  levy,  collect  and  appropriate  for  that  year. 
It  is  admitted  there  was  a  deficit  from  1891,  which  had  to  be 
provided   for,   of   one  hundred   and   sixty-six   dollars   and 
ninety-two  cents;  and,  according  to  plaintiff's  showing,  or- 
ders had  been  drawn  on  the  funds  prior  to  his  contract,  ag- 
gregating six  hundred  and  sixteen  dollars  and  sixty  cents. 
The  record  shows  that  on  May  21,  1892,  the  town  contracted 
with  G.  W.  Gall,,  Jr.,  for  two  thousand  one  hundred  feet  of 
curbing,  at  fifteen  cents  per  foot,  to  be  delivered  on  or  before 
the  1st  dav  of  Julv,  1892,  and  at  the  same  time  authorized 
the  purchase  of  ten  gallons  and  a  barrel  of  gasoline  oil.    On 
the  6th  of  July  it  accepted  the  bid  of  S.  T.  H.  Holt  to  fur- 
nish and  lay  nine  thousand  hard-burnt  brick,  for  sidewalks, 
at  thirty  six  and  one-half  cents  per  foot  for  six-foot  walk, 
and  thirty-two  cents  ])er  foot  for  five-foot  walk.     The  record 
also  shows  that  there  was  afterwards  allowed  to  said  Gall 
for  curbing,  two  hundred  and  ninety  dollars  and  two  cents, 
and  to  said  Holt,  for  laying  brick  pavement,  four  hundred 
and  one  dollars  and  forty-one  cents,  making  the  aggregate 
sum  of  one  thousand  four  hundred  and  seventy-four  dollars 
and  ninety-five  cents,  which  is  shown  to  be  proper  to  be  pro- 
vided for  in  the  lew  of  1892  at  the  time  the  contract  was 
made  with  plaintiff  to  do  the  work  he  contracted  to  do. 
There  are  other  items  allowed  in  the  meantime,  *Tor  work 
on  streets,"  etc.,  but  nothing  to  show  when  it  was  contracted 
for,  and  whether  it  would  be  nght  to  pay  it,  to  the  exclu- 
sion of  the  money  owing  to  plaintiff.     Thh.  would  leave  a 
balance  of  one  thousand  four  hundred  and  seventy-eight 
dollars  and  eighty-three  cents  of  the  levy  of  the  year  1892, 
which  could  or  should  be  applied   to  the  indebtedness  of 
the  town  to  Roe  on  his  contract.     The  exhibits  properly 
authenti<ated  from  the  records  of  defendant,  and  filed  with 
the  return  to  the  writ,  show  orders  allowed  to  plaintiff  on 
account  of  his  contract  in  all  to  amount  to  one  thousand 
eight  hundred  and  fifty  dollars  and  eighty-three  cents,  but 
the  return  fails  to  show  that  anv  of  these  orders  were  ever 
actually  paid  to  j)laintiff,  or  to  any  one  for  him.     The  orders 
sued  upon  were  assigned,  and  the  suit  is  brought  for  the 
benefit  of  the  assignee;  and,  after  notice  of  assignment,  they 
should  be  the  first  paid  of  all  that  should  remain  unpaid  at 
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the  time  of  such  notice  of  asBignmeiit.  To  make  a  suflR- 
cient  i-eturn  to  deteat  recovery,  defendant  should  have 
shown  clearly  that  it  had  created  indebtedness  to  the  full  ex- 
tent of  its  authority  to  levy  before  it  made  the  contract  with 
plaintiff,  or,  if  its  said  prior  indebtedness  had  not 
reached  the  full  limit  allowed  by  law,  it  should  have  shown 
that  it  had  actually  paid,  on  account  of  such  contract  for 
which  said  orders  wHn*e  issued,  the  amount  that  plaintitT 
could  be  entitled  to  receive  out  of  the  levy.  The  judgment 
will  be  reversed  and  annulled,  and  the  case  remanded,  with 
directions  to  the  circuit  court  to  award  the  peremptory 
writ  of  mandamus  as  prayed  for. 

/Reversed. 
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f48  678|  1.    Verdict— J/omicide— Form  of  Verdict. 

^^  *' We,  the  jury,  ag^ree  and   find  the  defendant,  Virgil  Staley, 

S2  367  not  guilty  of  murder  in  the  first  or  second  degree,  as  charged 

in  the  within  indictment,  but  do  agree  and  find  the  defendant, 
Virgil  Staley,  guilty  of  voluntary  manslaughter," — is  a  verdict 
sufficient  in  form      (p  794). 

2.  CouKT  House— /Yarr  of  Holding  Court, 
When  the  place  of   holding  the  courts  of  any  county  has  l>een 

changed  to  another  building  in  the  same  town  temporarily,  under 
section  7,,  chapter  114,  Code,  for  the  reason  that  the  court  house 
has  been  destroyed,  no  formal  ceremony  or  notice  is  necessary  to 
authorize  the  holding  of  courts  in  the  new  court  house  provided 
upon  the  site  of  the  old  one,  when  the  same  is  readj'  for  occu* 
pancy  and  in  possession  of  the  county  authorities,     (p.  795). 

3.  Court  House — Place  oj  Holding  Court, 
Whenever  such   new  court   house  is   ready  for  occupancy,  the 

reason  for  holding  the  court  at  such  other  place  appointed  has 
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ceased,  and  the  courts  are  properly  held  in  the  new  court  house, 
(p.  795). 

4.  Instructions — Error, 

Point  4,  Syl.,  in  Stale  v.  Bingham,  42  W.  V'a.  234,  approved, 
(p.  799). 

5.  E viDEN  c  E — Conflict  of  Evidence— Ju ry. 

Point  5,  Syl.,  in  State  v.  Zeigler^  40  W.  Va.  594,  disapproved 
and  overruled,     (p.  800). 

6.  EvIDK^fCE — Witness— Impeachment — Credibility  of  Witness, 

The  credibility  of  a  witness  who  has  been  impeached  by  proof 
of  a  former  declaration  at  variance  with  his  testimony  may  be 
supported  by  evidence  of  his  g-ood  character  for  truth  and 
veracity,     (p   801) 

7.  E  VIDEN  c  E —  Witness— Impeachment. 

Where  a  witness  is  introduced  by  plaintiff  for  the  first  time  in 
rebuttal,  the  defendant  should  be  permitted  to  introduce  evidence 
to  impeach  him.      (p.  601). 

8.  Remarks  OF  Judge — Trial  Court— Error. 

Remarks  made  by  the  trial  judge  in  the  presence  of  the  jury 
(referring-  to  a  witness  who  had  testified  for  the  State),  as  follows: 
** Suppose  Dr.  Burg-ess,  whose  integrity  is  not  to  t)e  questioned, 
when  placed  by  a  party  upon  the  witness  stand  to  testify  as  to 
matters  coming  with?n  his  professional  conduct  or  employment, 
and  having-  so  teeitified,  the  opposite  party  was  to  bring-  in  two  or 
three  witnesses  from  another  county,  say,  from  Huntington,  who 
were  entire  strang-ers  to  the  people  of  Wayne  county,  and  who» 
up>on  the  witness  stand,  were  to  testify  to  their  having  heard 
Dr.  Burg-ess,  in  Huntington,  make  statements  directly  contradict- 
ing those  made  by  him  on  the  witness  stand;  would  it  not  be  a 
reasonable  and  log-ical  rule  that  would  permit  the  party  so  call- 
ing- him  to  introduce,  upon  rebuttal,  witnesses  acquainted  with 
his  general  reputation,  to  testify  as  to  his  g^ood  character  for 
truth?" — the  **two  or  three  witnesses"  referred  to  being  sum- 
moned as  experts  on  behalf  of  the  defendant,  and  so  testified  in 
the  case,  touching  the  matter  of  the  evidence  of  said  witness 
Burg-ess, — held  to  be  error,  which  might  prejudice  the  defendant, 
(p.  805). 

Error  to  Circuit  Court,  Wayne  County. 

Virgil  Staley  was  convicted  of  voluntary  manslaug-hter, 

and  brings  error. 

Reversed. 

Marcum,  Makcum  &  Shepherd  and   J.  M.  Tieman,   for 
plaintiff  in  error. 

Edgar  P.  Rucker,  Attorney- General,  and  Edwin  M. 
Keatley,  for  the  State. 
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McWhorter,  Judge: 

Upon  an  indictment  against  Virgil  Staley  in  the  circuit 
court  of  Wavne  County  for  the  murder  of  Lafe  Adkins,  in 
the  form  laid  down  in  section  1,  chapter  144,  Code,  the  jury 
returned  a  verdict  as  follows:  **We,  the  jury,  agree  and  find 
the  defendant,  Virgil  Staley,  not  guilty  of  murder  in  the  first 
or  second  degree,  as  charged  in  the  within  indictment,  but 
do  agree  and  find  the  defendant,  Virgil  Staley,  guilty  of  vol- 
untary manslaughter/'  The  prisoner,  by  his  counsel,  moved 
th€  court  to  set  aside  the  said  verdict,  and  grant  him  a  new 
trial,  because  the  verdict  is  not  in  good  form,  and  because 
it  is  not  certain,  but  is  uncertain  and  indefinite,  and  does 
not  state  the  jury  finds  the  defendant  guilty  of  any  offense 
charged  against  him  in  the  indictment  in  the  case,  wiiicli 
motion  was  overruled,  and  exceptions  taken.  Appellant's 
counsel  say  this  was  error,  and  that  their  contention  on  this 
point  is  clearly  borne  out  in  State  v.  Ncivsom  13  W.  Va. 
859,  where  it  is  held  that  no  judgment  could  be  entered  upou 
the  verdict  in  that  case,  because  it  w^as  too  vague,  indefinite, 
and  uncertain.  That  was  an  indictment  under  section  9, 
chapter  144,  Code  18G8,  for  unlawful  shooting,  etc.  The 
verdict  was:  "We,  the  jury  find  the  prisoner,  James  New- 
som,  guilty  of  unlawful  shooting  with  intent  to  maim,  dis- 
able, disfigure^  and  kill,  and  ascertain  the  term  of  his  con- 
finement in  the  penitentiary  at  one  year;  and  we  find  him 
not  guilty  of  malicious  shooting."  It  will  be  obserA'ed  that 
the  verdict  just  quoted  makes  no  reference  whatever  to  the 
indictment.  In  Hohack  v.O?;;;.,28Grat.  922,  the  verdict  is 
in  almost  the  precise  words  as  the  one  at  bar:  '*\Ve,  the 
jury,  find  the  defendant  John  Hoback,  not  guilty  of  mali- 
cious shooting,  as  in  the  within  indictment  charged,  but 
♦guilty  of  unlawful  shooting  with  intent  to  maim,  disfigure, 
disable,  and  kill,  and  fix  his  term  of  confinement,"  etc., — 
which  verdict  w^as  sustained.  The  whole  verdict  must  be 
taken  together,  and  being  indorsed  on  the  indictment,  or  re- 
ferring to  it,  such  reference  applies  as  to  the  -.vhole  verdict, 
and  there  can  be  no  uncertainty  about  it.  Judge  Moncure,  in 
his  opinion  in  Hoback's  Case  says:  "A  verdict  of  a  jury 
in  a  criminal  case  must  always  be  read  in  connection  with 
the  indictment.  And  if  it  be  certain,  upon  reading  them 
together,  what  is  the  meaning  of  the  verdict,  it  is  8uft\- 
ciently  certain." 
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It  is  contended  also,  as  set  out  in  the  bill  of  exceptions 
No.  10,  that  the  court  erred  in  refusing  appellant's  motion 
to  set  aside  the  verdict  and  grant  him  a  new  trial,  because 
the  trial  was  not  commenced,  held,  and  had  at  the  court 
house  of  X^'ayne  County  (wherein  the  trial  was  held),  and 
also  in  refusing  his  motion  in  arrest  of  judgment  ujjon 
said  verdict,  as  set  out  in  his  bill  of  exceptions  No.  11.  In 
support  of  his  contentions,  he  introduced  witnesses,  as  well 
as  the  proclamation  of  the  governor,  to  prove  that  tlie  court 
house  of  Wayne  County,  on  the  6th  day  of  March,  189(),  was 
totallv  destroved  bv  fire,  and  that  the  lower  room  of  the  Odd 
Fellows'  Building,  in  the  town  of  Fairview,  wherein  the 
court  house  was  located,  had  been  by  the  governor  of  the 
State,  under  section  7,  chapter  114,  Code,  designated  and 
appointed  as  the  place  for  holding  the  county  and  circuit 
courts  for  said  county  so  long  as  the  reason  therefor  might 
continue.  The  court  house  of  the  county  had  been  burned, 
and,  under  the  statute,  temporar}^  provision  nad  been  made 
for  holding  the  courts  in  another  building,  only  as  long  as 
the  reason  therefor  continued.  When  the  court  house  was 
replaced  and  fit  for  occupation,  the  reason  ror  holding  the 
court  elsewhere  continued  no  longer,  and  it  appears  from 
the  record  that  the  court  was  being  held  in  the  court  house 
when  the  trial  of  appellant  was  began,  and  was  had  and 
completed  there.  Section  11,  chapter  114,  Code,  provides 
that  "when  the  place  of  holding  any  court  or  the  day  for 
commencing  any  term  is  changed.  •  ♦  •  there  shall  be 
no  discontinuance,  but  every  notice,  recognizance  or  pro- 
cess taken  or  returnable  to  the  day  on  which  the  failure  oc 
curred,  or  to  anv  dav  between  that  day  and  the  next  that 
the  court  may  sit,  or  to  the  day  and  place  as  it  was  before 
such  change,  ♦  ♦  ♦  shall  be  in  the  same  condition  and 
have  the  same  etTect,  as  if  given,  taken  or  returnable,  or 
continued  to  the  substituted  time  and  place,"  etc.  It  was 
doubtless  a  notorious  fact  that  court  was  being  held  in 
the  new  court  house,  the  place  provided  especially  for 
it,  and  I  see  no  provision  in  the  statute  for  any  ceremony  to 
enable  the  county  authorities  to  take  possession  or  occupy 
the  building  erected  for  that  purpose;  but,  whenever  it  is 
so  occupied,  the  temporary  occupation  of  the  substituted 
place  has  ceased,  and  the  reason  for  its  occupation  no 
longer  continues;  and  to  cease  to  occupy  for  court  purposes 
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the  regular  court  house  again^  no  matter  how  informall^^  it 
may  have  been  appropriated  to  the  use  of  a  court  house, 
some  one  of  the  reasons  for  vacating  it  set  forth  in  section 
7  of  chapter  114  of  the  Code  must  exist,  and  the  necessary 
steps  taken  tlierefor  under  said  chapter.  Tlie  trial  began 
and  was  proceeded  with,  without  objection,  until  its  close, 
when,  before  sentence  of  the  prisoner,  he  moved  in  arrest 
of  judgment  for  that  reason,  which  motion  was  properly 
overruled.  This  is  a  purely  technical  objection.  No  con- 
stitutional right  of  the  prisoner  was  violated,  nor  was  he 
in  any  way  prejudiced  by  it. 

Appellant's  bill  of  exceptions  No.  2  is  to  the  giving  of  the 
8tate*s  instructions  to  the  jury,  Nos.  1  to  7,  inclusive:  In- 
struction No.  1:  "The  court  instructs  the  jury  that,  where 
a  homicide  is  proved,  the  presumption  is  that  it  is  murder 
in  the  second  degree.  If  the  State  would  elevate  it  to  mur- 
der in  the  first  degree,  she  must  establish  the  characteris- 
tics of  the  crime;  and,  if  the  prisoner  would  reduce  it  to 
manslaughter,  the  burden  of  proof  rests  upon  him."  In- 
struction No.  2:  *'The  court  instructs  the  jury  that  a  man 
is  presumed  to  intend  that  which  he  does,  or  which  is  the 
immediate  or  necessary  consequence  of  his  act.  And  if 
the  prisoner,  with  a  deadly  weapon  in  his  possession,  with- 
out any  or  upon  very  slight  provocation,  gives  to  another  a 
mortal  wound,  the  prisoner  ib prima  /acia  guUty  of  willful, 
deliberate,  and  premeditated  killing,  and  the  necessity  rests 
upon  him  of  showing  extenuating  circumstances,  and  un- 
less he  proves  such  extenuating  circumstances,  or  the 
circumstances  appear  from  the  case  made  by  the  State,  he 
is  guilty  of  murder  in  the  first  degree."  Instruction  No.  3: 
**The  court  instructs  the  jury  that  the  use  of  a  deadly 
weai)on  being  proved,  and  the  prisoner  relies  upon  self-de- 
fense to  excuse  him  for  the  use  of  the  weapon,  the  burden 
of  showing  such  excuse  is  on  the  prisoner,  and,  to  avail 
him,  he  must  prove  such  defense  by  a  preponderance  of  the 
evidence."  Instruction  No.  5:  "The  court  instructs  the 
jury  that  the  fact  of  one  person  having  threatened  to  take 
the  life  of  another  or  to  inflict  upon  him  a  great  bodily  in 
jury- will  not  excus(*  the  person  so  threatened  in  becoming 
the  aggressor,  and  with  neadly  weapon  assaulting  the 
person  making  such  threats,  and  that  although  the  jury  may 
believe  from  the  evidence  that  Lafayette  Adkins,  in  his  life- 
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time,  had  made  threats  to  take  the  life  of  the  prisoner  or  to 
inflict  upon  him  great  bodily  harm,  the  fact  of  making  such 
threats  towards  the  prisoner  will  not  justify  a  verdict  of 
acquittal,  unless  the  jury  further  find  that,  at  the  time  the 
said  Lafayette  Adkins  was  shot,  he  was  making  overt  acts 
towards  the  prisoner,  indicative  of  an  intention  to  carry 
such  threats  into  immediate  execution,  and  that,  by  reason 
of  such  threats  and  overt  acts,  he  (the  prisoner)  believed 
that  it  was  necessary  then  and  there  to  shoot  with  a  deadly 
weapon  the  said  Lafayette  Adkins,  in  order  to  save  his 
(the  prisoner's)  life,  or  to  protect  him  from  great  bodily 
harm."  Instruction  No.  4:  "The  court  instructs  the  jury 
that  they  are  the  sole  judges  of  the  weight  of  testimony  of 
any  witness  who  has  testified  before  them  in  this  case  at 
bar,  and  that,  in  ascertaining  such  weight,  they  have  the 
right  to  take  into  consideration  the  credibility  of  such  wit- 
nesses, as  disclosed  from  his  evidence,  his  manner  of  testi- 
fying and  demeanor  upon  the  witness  standi  and  his 
apparent  interest,  if  any,  in  the  result  of  the  case.  And, 
if  the  jury  believe  that  any  witness  has  testified  falsely 
as  to  any  material  fact,  they  have  the  right  to  disregard  all 
the  testimony  of  such  witnesses  so  testifying  falsely,  or  to 
give  his  testimony,  or  any  part  thereof,  such  weight  only 
as  the  same  in  their  opinion,  may  be  entitled  to."  Instruc- 
tion No.  6:  "The  court  instructs  the  jury  that  after  they 
shall  have  compared  and  considered  all  the  evidence  in 
the  case,  if  they  have  a  reasonable  doubt  as  to  the  guilt 
of  the  prisoner,  Virgil  Stalej,  as  charged  in  the  indictment, 
they  cannot  convict;  that  by  reasonable  doubt  is  meant 
such  doubts  based  upon  the  evidence  as  they  may  honestly 
and  reasonably  entertain  as  to  any  material  fact 
essential  to  prove  the  crime  charged.  It  must  not 
be  an  arbitrary  doubt,  without  evidence  to  sustain 
it,  but  must  be  serious  and  substantial  in  its  nature, 
in  order  to  warrant  an  acquittal,  and  one  which  men  may 
honestly  and  conscientiously  entertain."  Instruction  No.  7: 
"The  court  further  instructs  the  jury  that,  if  they  find  tlie 
prisoner  guilty  as  charged  in  the  indictment,  they  shall 
further  find  whether  he  is  guilty  of  murder  in  the  first  of 
second  degree.  If  they  find  him  guilty  of  murder  in  the 
first  degree,  they  may,  in  their  discretion,  further  find  that 
he  (the  prisoner)  be  punished  by  confinement  in  the  peni- 
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tentiary;  and,  if  such  further  finding  be  not  added  to  such 
verdict,  the  judgment  thereupon  rendered  by  the  court 
will  be  that  the  prisoner  be  punished  with  death;  and,  if 
such  further  finding  is  added,  the  judgment  thereupon  ren- 
dered by  the  court  will  be  that  the  prisoner  be  confined  in 
the  penitentiary  during  his  life.  If  they  (the  jury)  find 
the  prisoner  guilty  of  murder  in  the  second  degree,  as 
charged  in  the  indictment^  the  punishment  imposed  upon 
the  prisoner  will  be  confinement  in  the  penitentiary'  not 
less  than  five  years  nor  more  then  eighteen  years/' 

While  the  exceptions  go  to  all  these  instructions,  a  care- 
ful examination  of  the  first  six  fails  to  disclose  anything 
objectionable  or  which  could  be  prejudicial  to  the  rights  of 
the  appellant,  and  no  special  or  definite  objections  are 
raised  thereto.  It  is  contended,  however,  that  No.  7  is 
clearly  wrong,  in  that  it  tells  the  jury  what  penalty  could 
be  imposed  upon  the  prisoner  if  they  should  find  him  guilty 
of  either  murder  in  the  first  or  second  degree;  that  the  court, 
in  using  the  language  of  the  instruction,  expresses  its 
opinion  as  to  the  weight  and  sufficiency  of  the  evidence  in 
the  case  to  warrant  the  jury  in  finding  the  prisoner  guilty 
of  murder  in  the  first  degree;  that  such  a  verdict,  in  tTie 
court's  opinion,  would  be  a  proper  verdict,.  The  court 
onlj'  propounded  the  law  as  laid  down  in  the  statute.  The 
prisoner  was  charged  with  murder.  He  did  not  deny  the 
killing.  He  assumed  the  burden  of  proving  that  the  killirg 
was  done  in  self-defense.  Whether  he  had  succeeded,  or 
to  what  extent  he  had  succeeded,  was  a  question  solely  for 
the  jury.  It  was  entirely  proper  for  the  jury  to  understand 
what  would  be  the  result  of  this  verdict, — what  punishment 
would  follow.  The  verdict  itself  shows  that  the  jury  were 
not  misled  by  the  instruction,  and  that  they  by  no  means 
took  the  view  of  the  instruction  as  contended  by  appellant. 

Bill  of  exceptions  No.  3  complains  of  the  ruling  of  the 
court  in  refusing  to  give  instructions  Nos.  6,  8,  and  10,  and 
each  of  them.  No.  6:  ^*The  court  further  instructs  the 
jury  that  if,  from  all  the  facts,  circumstances,  and  evidence 
in  this  case,  they  have  a  reasonable  doubt  as  to  the  defend- 
ant's guilt  they  must  find  him  not  guilty."  No.  8:  "The 
court  further  instructs  the  jury  that  the  law  presumes  the 
defendant,  Virgil  Staley,  innocent  until  he  is  clearly  and 
conclusively  proven  guilty  beyond  all  reasonable  doubt; 
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and,  if  there  is  upon  the  minds  of  the  jury  any  reasonable 
doubt  of  the  defendant's  guilt,  the  law  makes  it  their  duty 
to  find  him  not  guilty ;  that,  even  if  there  was  suspicion  or 
probability  of  his  guilt,  however  strong,  such  suspicion  or 
probability  would  not  be  sufficient,  even  though  the  greater 
weight  or  preponderance  of  evidence  supported  the  charge  in 
the  indictment,  nor,  upon  the  doctrine  of  chances,  it  were 
more  probable  that  the  oefendant  is  guilty;  but  to  warrant 
his  conviction,his  guilt  must  be  proved  so  clearly  and  con- 
clusively that  there  is  no  reasonable  theory  upon  which  he 
can  be  innocent,  for  the  policy  of  our  law  deems  it  better 
that  many  guilty  persons  should  escape  rather  than  that 
one  innocent  person  should  be  convicted."  As  to  No. 
6,  while  it  propounds  the  law  correctly,  the  court  had 
thoroughly  instructed  the  jury  on  the  question  of  reason- 
able doubt  by  giving  state's  instruction  No.  6,  and  defend- 
ant's instructions  Nos.  1  and  3,  as  follows:  No.  1:  **The 
court  instructs  the  jury  that  the  law  presumes  that  the 
defendant,  Virgil  Staley,  is  innocent  of  the  crime  charged 
against  him  in  the  indictment  in  this  case,  and  that  such 
presumption  follows  him  throughout  every  step  of  the  trial; 
that  it  is  incumbent  upon  the  state  to  establish  the  prison- 
er's guilt  by  proof  so  clear  and  convincing  and  satisfactory 
in  its  nature  as  to  convince  the  jury  erf  his  guilt  beyond  all 
reasonable  doubt;  that  before  the  jury  can  find  the  defend- 
ant guilty  in  this  case,  they  must  believe  and  be  satisfied 
from  the  evidence  in  the  case,  beyond  all  reasonable  doubt, 
that  he  is  guilty;  that  if  the  jury,  or  any  member  of  the 
jury,  after  having  carefully  weighed  and  considered  all  the 
evidence  in  the  case,  should  entertain  a  reasonable  doubt  as 
to  the  guilt  of  the  defendant,  they  cannot  return  a  verdict 
of  guilty."  No.  3:  *'The  court  further  instructs  the  jury 
that,  in  determining  the  question  of  the  defendant's  guilt 
or  innocence  in  this  case,  it  is  their  duty  to  take  into  con- 
sideration  the  good  character  of  the  defendant,  as  developed 
from  the  evidence  in  this  case;  and,  if  from  such  evidence, 
as  well  as  from  all  the  other  evidence,  facts,  and  cir- 
cumstances in  this  case„  the  jury  h«ave  a  reasonable  doubt  as 
to  the  guilt  of  the  defendant,  they  must  find  him  not  guilty." 
It  was  not  error  to  refuse  No.  6.  In  State  v.  Bin^ham^ 
42  W.  Va.  234,  (24  S.  E.  883,  Syl.  point  4),  it  is  held  thai 
"when  instructions  given  clearly  and  fairly  lay  down  the 
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law  of  the  case,  it  is  not  error  to  refuse  other  instructions 
on  the  same  subject.  The  court  need  not  repeat  instruc- 
tions already  substantially  given."  See,  also,  Davidson  v. 
Railway  Co.,  41  W.  Va.  407,  (23  S.  E.  593,  Syl.  point  2). 
Instruction  No.  8  is  also  upon  the  question  of  reasonable 
doubt,  but  goes  much  further  than  the  other  instructions 
given  on  that  point,  and  which  fully  propound  the  law,  while 
No.  8  would,  if  given,  tend  to  confuse  and  mislead  the  jury, 
and  was  properly  rejected.  It  is  contended  that  instruc- 
tion No.  10,  being  in  the  exact  language  of  point  5,  Syl.,  in 
State  v.  Zeigkr,  40  W.  Va.  594,  (21  S.  E.  763),  should  have 
been  given,  that  it  was  error  to  refuse  it.  While  it  is  true 
it  is  so  held  in  the  Zclgler  Case,  yet  it  is  in  conflict  with 
instruction  3  given  for  the  State,  which  is  a  copy  of  point 
1,  Syl.,  in  State  v.  Jones,  20  W.  Va.  764;  and  it  is  also  a 
fact  that  the  opinion  in  the  Zelgler  Case  quotes  with  ap- 
proval the  holding  in  the  Jones  Case  and  on  page  609  says: 
"The  first  instruction  asked  for  by  the  prisoner  was  prop- 
erly rejected,  as  it  fails  to  state  the  law  as  laid  down  in  the 
case  of  State  v.  Jones,  20  W.  Va.  764;"  and  yet  the  said 
•^first  instruction"  somehow,  evidentlv  bv  inadvertence, 
crept  in  as  a  syllabus  of  the  case.  In  Com,  v.  Tork^  9  Mete. 
(Mass.)  93,  it  is  held  that  "when,  on  a  trial  of  an  indictment 
for  murder,  the  killing  is  proved  to  have  been  committed 
by  the  defendant,  and  nothing  further  is  shown,  the  pre- 
sumption of  tiie  law  is  that  it  was  malicious,  and  an  act 
of  murder;  and  proof  of  matters  of  excuse  or  extenuation 
lies  on  the  defendant,  which  may  appear  either  from  evi- 
dence adduced  by  the  prosecution,  or  from  evidence  offered 
by  the  defendant.  But,  when  there  is  any  evidence  tending 
to  show  excuse  or  extenuation,  it  is  for  the  jury  to  draw  the 
proper  inferences  of  fact  from  the  whole  evidence,  and  to 
decide  the  fact  upon  which  the  excuse  or  extenuation  de- 
pends, according  to  the  preponderance  of  evidence."  »S/7- 
viis  v.  State,  22  Ohio  St.  90;  Weaver  v.  State,  24  Ohio  St. 
584;  State  v.  Willis,  63  N.  C.  26;  Hill  v.  Com.,  2  Grat  595; 
State  V.  Greer,  22  W.  Va.  800,  Syl.  point  19.  The  court 
did  not  err  in  refusing  said  instruction  No.  10,  because  it 
does  not  correctly  propound  the  law. 

Appellant's  bill  of  exceptions  No.  4,  referred  to  in  the 
fifth  assignment  of  error,  shows  that,  when  defendant  was 
on  the  witness  stand  in  his  own  behalf,  he  was  on  cross-ex- 
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amination  asked  if  he  had  not  had  conversations  at  certain 
times  and  places  with  certain  parties  named,  wherein  he 
had  made  threats  against  Lafe  Adkins,  which  threats  he 
denied;  and  tlie  State,  in  rebuttal,  introduced  the  testimony 
of  snch  parties  with  whom  he  had  had  the  conversations 
wherein  he  had  made  such  threats,  etc.,  and  thereby  con- 
tradicted said  defendant  as  to  such  conversations;  and 
the  State  then  rested  her  case,  when  defendant  offered  to 
prove  by  witnesses  well  acquainted  with  defendant,  and 
with  his  general  reputation  for  truth  and  veracity  in  the 
community  in  which  he  lived,  that  he  sustained  a  good  and 
unimpeachable  rei)utation  for  truth  and  veracity  among  all 
his  neighbors  in  the  county  in  which  he  lived,  which  evi- 
dence the  defendant  was  not  permitted  to  introduce.  **The 
credibility  of  a  witness  who  has  been  impeached  by  proof 
of  a  former  declaration  at  variance  with  his  testimony,  may 
be  supported  by  evidence  of  his  good  character  for  truth 
and  veracitv."  10  Enc.  PI.  &  Prac.  326,  and  cases  there 
cited.  Evidence  of  the  contradictory  statements  must  actu- 
ally be  introduced.  Merely  laying  the  foundation  is  not 
sufficient  to  let  in  evidence  of  good  character.  State  v. 
Cooper,  71  Mo.  436. 

Bill  of  exceptions  No.  5  involves  the  same  matter,  and, 
further,  defendant  proposed  to  introduce  witnesses  who 
were  neighbors  and  well  acquainted  with  Thomas  D. 
Hutchison,  one  of  the  witnesses  who  so  contradicted  de- 
fendant, and  with  his  general  reputation  for  truth  and  ver- 
acity among  his  neighbors,  to  prove  that  such  reputation 
was  bad,  and,  that  he  w-as  not  entitled  to  credit  as  a  wit- 
ness which  evidence  the  court  refused  to  admit  for  the  rea- 
son stated, — that,  according  to  the  rules  and  practice  of 
all  courts,  the  rebuttal  testimony  by  the  State  concluded 
the  evidence  in  the  case,  and  the  defendant  could  not  and 
should  not  introduce  any  further  testimony  in  the  case.  If 
the  witness  proposed  to  be  impeached  had  been  before  ex- 
amined by  the  State  on  the  main  issue,  the  court  would 
have  it  in  its  discretion  to  so  rule  when  the  witness  was 
recalled  in  rebuttal,  but,  being  introduced  in  rebuttal  for 
the  first  time,  the  defendant  should  have  the  right  to  im- 
peach him  if  he  could. 

Bill  of  exceptions  No.  6  presents  the  converse  of  this 
question  raised  in  No.  4.     State's  witness  Shird  Mullins,  on 
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cross-examination  had  been  inquired  of  as  to  certain  con- 
versations he  had  had  with  various  persons  named  relative 
to  his  knowledge  of  certain  facts  and  circumstances  attend- 
ing the  killing  of  Adkins,  and  tending  to  contradict  the 
evidence  given  by  the  witness  at  the  trial,  and  the  defend- 
ant had  introduced  the  said  several  jjersous  as  witnesses 
to  contradict  witness  Mullins,  when  the  court  permitted 
the  State  to  introduce  witnesses  to  prove  the  general  good 
reputation  of  Mullins  for  truth  and  veracity,  to  which  rul- 
ing of  the  court  permitting  such  testimony  to  be  given  de- 
fendant excepted.  For  the  reasons  before  given,  the  court 
did  not  err  therein. 

The  eighth  bill  of  exceptions,  referred  to  in  the  eighth 
assigment  of  error,  is  as  follows:  "Be  it  remembered  that, 
upon  the  trial  of  this  cause,  the  defendant,  Virgil  Staley, 
had  caused  to  be  summoned  and  sworn,  as  witnesses  for 
him  and  in  his  behalf,  Dr.  L.  J.  Stump  and  Dr.  C.  C.  Hogg, 
two  regular  practicing  physicians  residing  in  Cabell  county, 
in  the  city  of  Huntington;  that  it  was  well  known  In  the 
court  and  to  the  attorneys  for  the  State  that  said  witnesses, 
Stump  and  Hogg,  had  been  summoned  to  testify  on  the 
part  of  the  defendant,  and  for  the  purpose  of  showing, 
by  them,  that  the  death  of  Lafe  Adkins,  the  party 
named    in    the    indictment    as    having     been    shot    and 

killed  by  Virgil  Staley,  was  not  caused  nor  produced  by  the 
wounds  alleged  to  have  been  inflicted  upon  his  body  by  the 
said  defendant,  but  was,  in  fact,  caused  and  produced  by  an 
operation  that  was  performed  upon  him,  after  said  woundg 
had  been  inflicted,  by  his  attending  physicians,  Drs.  G.  R 

Burgess,   A.   G.   Wilkinson,  and  Bruns.     And   be  it 

further  remembered  that  during  the  progress  of  the  trial, 
and  at  the  time  when  the  State  was  offering  to  introduce 
certain  witnesses  for  the  purpose  of  supporting  the  testi- 
money  of  one  Shird  Mullins  a  witness  who  had  been  exam- 
ined on  bt^half  of  the  State,  and  who  had  been  contradicted 
by  various  witnesses  examined  on  behalf  of  the  defendant, 
by  showing  that  he,  the  said  Mullins,  had  made  statements 
out  of  court  relative  to  his  knowledge  of  the  facts  of  tm 
killing  of  the  sadd  Lafe  Adkins  that  contradicted  his  evi- 
dence upon  the  witness  stand,  that  the  defendant  objectrd 
to  the  introduction  of  the  evidence  tending  to  prove  the 
general  reputation  for  truth  and  veracity  of  the  said  wit- 


W.  Va.]  State  v.  Staley.  803 

ness,  Mullins.     And  be  it  further  remembered  that  after 
the  objections  so  made  by  the  defendant  to  the  introduction 
of  said  evidence  had  been  fully  discsssed  by  counsel  for  the 
State,  as  well  as  for  the  defehdant,  the  court  proceeded 
to  render  its  judgment  or  opinion  upon  said  objection,  over- 
ruling said  objection,  and  giving  its  reasons  at  length  there- 
for; and  that,  while  so  giving  its  reasons  as  aforesaid,  the 
court  stated,  in  hearing  of  the  jury  trying  the  case„  as  fol- 
lows, to-wit:  "The  question  before   the    court   is,   can   the 
State,  after  defendant's  witnesses  have  testified  to  state* 
ments  alleged  to  have  been  made  by  Shird  Mullins  out  of 
court  contradicting  those  made  by  him  upon  the  witness 
stand,   introduce  other  witnesses  by  way   of  rebuttal   to 
prove  his  good  character  for  truth?    Joncs,  in  his  work  on 
Evidence  (section  847)..  says  that  one  way  to  impeach  a  wit- 
ness   is    by    proving    statements    of    the    witness    made 
out   of   court   inconsistent   with   or   contradicting    those 
made  by  him  upon  the  witness  stand.     If  the  witnesses  so 
contradicting  Mullins  are  worthy   of   credit,   then   he  has 
made  false  statements  as  to  the  same  subject-matter,  either 
out  of  court  or  upon  the  witness  stand.    Now,  for  the  pur- 
pose of  illustrating,  let  us  take  Dr.  Burgess.  Defendant's 
attorneys  have  used  him  as  a  means  of  illustrating  in  their 
argument  upon  this  question.    Suppose  Dr.  Burgess,  whose 
integrity  is  not  to  be  questioned,  were  placed  by  a  party 
upon  the  witness  stand  to  testify  as  to  matters  coming 
within  his  professional  conduct  or  employment,  and,  hav- 
ing so  testified.,  the  opposite  party  were  to  bring  here  two 
or  three  witnesses  from  another  county — say,  from  Hunt- 
ington— who  were  entire  strangers  to  the  people  of  Wayne 
county,  and  who,  upon  the  witness  stand,  were  to  testify  to 
their  having  heard  Dr.  Burgess  in  Huntington  maJ^e  state- 
ments directly  contradicting  those  made   by  him  upon  the 
witness  stand;  would  it  not  be  a  reasonable  and  logical  rule* 
that  would  permit  the  party  so  calling  him  to  introduce, 
upon  rebuttal,  witnesses  acquainted  with  his  general  repu- 
tation to  testify  to  his  good  character  for  truth?    Jones^  in 
his  work  on  Evidence,  in  section  871,  says  that  the  author- 
ities in  this  country  on  this  question  are  conflicting,  and  in 
support  of  the  rule  cites  a  number  of  decisions,  among 
which  is  that  of  George  v.  Pilcher,  28  Grat.  299.    If  this  has 
been  the  rule  in  the  State  of  Virginia,  the  same  rule,  and 
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I  think  the  right  one„  should,  by  inheritance,  prevail  in 
West  Virginia.  Tlie  said  Dr.  Burgess  above  referred  to  be- 
ing the  same  Dr.  Burgess  who  had  testified  upon  this  trial 
as  a  witness  relative  to  the  character  of  the  wounds  inflict- 
ed upon  the  body  of  the  said  Lafe  Adkins,  and  as  to  the 
manner  of  performing  the  operation  upon  him.  Which 
said  remarks  so  made  by  the  court,  in  the  presence  and 
hearing  of  the  jury  as  aforesaid,  the  defendant  then  and 
there  expected  to,  upon  the  ground  that  said  remarks  so 
made  by  the  court  relative  to  the  character  and  standing  of 
the  said  witness,  G.  R.  Burgess,  as  a  man  and  a  physician, 
tended  to  influence  the  jury  in  the  weight  to  be  given  to  his 
said  evidence  in  favor  of  the  State^  and  tended  to  the  preju- 
dice of  the  j)ri8oner  in  weakening  the  evidence  and  the 
weight  thereof  of  the  physicians  Hogg  and  Stump,  which 
were  thereafter  given  to  the  jury,  and  prays  that  his  bill  of 
exceptions  No.  8  be  signed,  sealed  and  saved  to  him,  which 
is  accordingly  done.'' 

The  courts  have  ever  been  exceedingly  careful   of  th<» 
province  of  the  jury  in  the  trial  of  cases.     In  McDowell  v. 
Crozvford^  11  Grat.  405,  Judge  Moncure  quotes  approvingly 
1  Rob.  Prac.  338-'M4,  where  the  cases  are  collected,  and 
says:     "They  evince  a  jealous  care  to  watch  over  and  pro- 
tect the  legitimate  powers  of  the  jury.     They  show  that 
the  court  must  be  very  careful  not  to  overstep  the  line 
which  separates  law  from  fact.     They  establish  the  dor- 
trine  that,  when  the  evidence  is  parol,  any  opinion  as  to 
the  weight,  effect,  or  sufficiency  of  the  evidence  submitted 
to  the  jury,  any  assumption  of  a  fact  as  proven,  or  even  an 
intimation  that  written  evidence  states  matters  which  it 
does  not  state,  will  be  an  invasion  of  the  province  of  the 
jury."     Judge  Green,  in  State  v.  Hurst,  11  W.  Va.  51,   re- 
ferring to  those  cases  cited  by  Judge  Moncure,  says  they 
were  all  civil  cases,  and  that  *^there  is  and  ought  to  be  a 
distinction  between  the  trial  of  civil  and  criminal  cases  in 
many    important    particulars,-'    and   continues:     "If   the 
province  of  the  jury  in  a  criminal  cjise  may  be  allowed  to 
be  invaded,  the  liberty  and  lives  of  the  citizens  would  not 
be  safe.     In  times  of  peril,  when  commotions  in  the  state 
exist  untrammeled,jury  trials  are  the  greatest  safeguard 
of  the  citizens.     It  in  a  civil  case,  it  is  error,  for  which  the 
verdict  should  be  set  aside  and  the  judgment  revoked,  for 
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the  court  to  make  a  remark,  in  the  presence  of  the  jury, 
calculated  to  mislead  them,  or  calculated  to  cause  them  to 
give  more  or  less  weight  to  any  testimony  before  them,  for 
much  stronger  reasons  would  it  be  error  to  make  the  same 
remark  in  the  trial  of  a  criminal  case."  This  subject  is 
discussed  at  some  length  by  Judge  Dent  in  Neill  v.  Pro- 
duce Co,,  38  W.  Va.  228,  (18  S.  E.  563),  and  the  cases  therc^ 
cited.  The  remarks  made  by  the  judge  in  this  case,  it  is 
true,,  were  by  way  of  illustration;  but  unfortunately,  for 
the  purpose  of  the  illustration,  he  named  one  of  the  State's 
witnesses  who  had  been  examined  in  the  case,  and  referred 
to  him  as  one  ^^whose  integrity  is  not  to  be  questioned." 
Suppose  that  he  were  placed  by  a  party  upon  the  witness 
stand  to  testify  as  to  matters  coming  within  his  profes- 
sional conduct  or  emj)loyment  (just  as  the  witness  referred 
to  had  testified  in  this  case),  and,  having  so  testified,  the 
opposite  party  were  to  bring  two  or  three  witnesses  from 
another  county, — say  from  Huntington, — who  are  entire 
strangers  to  the  people  of  Wayne  County,  and  who,  upon 
the  witness  stand,  were  to  testify  to  their  having  heard 
the  said  State's  witness  make  statements  directlv  contra- 
dieting  those  made  by  him  upon  the  witness  stand,  etc. 
While  the  judge  did  not  mention  the  names  of  the  sup- 
posed witnesses  from  Huntington,  yet  it  was  a  fact  that 
defendant  had  two  witnesses  from  Huntington,  sum- 
moned there,  and  placed  them  upon  the  stand  to  testify  in 
the  case  as  experts  touching  the  matter  of  the  evidence 
given  by  .the  witness  Burgess.  What  was  necessarily  the 
tendency  of  the  remarks  on  the  minds  of  the  jury  but  to 
make  an  impression  thereon  highly  favorable  to  the  testi- 
mony of  the  State's  witness,  who  was  so  referred  to  by  the 
court,  as  of  unquestioned  integrity,  and,  consequently,  his 
testimony  was  entitled  to  the  greatest  weight,  while  the 
other  witnesses  were  mentioned  as  entire  strangers, 
brought  from  another  county,  whom  the  people  of  Wayne 
county  did  not  know?  The  tendency  of  the  remark  would 
be  to  weaken  their  testimony  in  the  estimation  of  the  jury, 
to  the  prejudice  of  the  defendant.  Whether  it  affected 
their  verdict  or  not  we  cannot  tell.  Taking  the  whole 
record  together,  I  am  inclined  to  the  opinion  that  none  of 
the  errors  complained  of  really  affected  the  minds  of  the 
jury  prejudicially  to  the  rights  of  the  defendant;  yet  they 
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may  have  done  so,  and,  without  such  errors,  it  is  possible 
the  jury  might  have  returned  a  verdict  more  favorable 
to  him.  For  the  reasons  herein  stated,  the  verdiet  will  be 
set  aside„  the  judgment  revoked,  and  the  case  remanded 
for  a  new  trial  to  be  had  tlierein. 

Reversed. 


CHARLESTON. 

Carter  v.  Tyler  County  Court. 
Submitted  February  6,  1897— Decided  January  25,  1899. 


1.  Oil  Lease — Oil  and  Gas — Real  Estate, 

Where  a  party  holds  a  lease  upon  land  for  oil  and  g-as  pur- 
poses, upon  the  usual  terms  and  conditions,  paying  one-eig-bth  of 
the  oil  produced  as  royalty,  the  oil  while  it  remains  in  situ  must 
be  regarded  as  realty,  and  as  remaining  the  property  of  the 
lessor  unf.l  brought  to  the  surface,     (p.  810). 

2.  Taxation— O//  and  Gas—Oil  Lease— Personal  Property, 

The  prospective  production  of  oil  from  such  well  cannot  be 
properly  charged  to  the  lessee,  on  the  personal  property  books  of 
the  county,     (p.  811). 

3.  TaxalTIO^— Pi  A' t  tires — Personal  Property. 

Under  chapter  29  of  the  Code,  which  provides  for  the  assess- 
ment of  taxes,  the  words  ** personal  property,'*  as  therein  used, 
shall  include  all  fixtures  attached  to  the  land,  if  not  included  in 
the   valuation   of   such    land  entered    in  the  proper  land  book 
(p.  808). 
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Error  to  Circuit  Court,  Tyler  County. 

Application  of  John  J.  Carter  to  the  county  court  of 
Tvler  County  for  relief  ag-ainst  erroneous  assessment. 
From  the  judgment,  petitioner  brings  error. 

Modified. 

John  H.  McCoy  and  Robert  McEldowney,  for  plaintiff 
in  error. 

Anthony  Smith,  for  defendant  in  error. 

Engush,  Judge: 

John  J.  Carter  gave  notice  to  the  prosecuting  attorney 
of  Tyler  County  that  on  the  1 7th  day  of  January,  1894,  he 
would  apply  to  the  county  court  of  said  county,  under 
sections  94,  95,  9(5^  and  97  of  chapter  29  of  the  Code,  for 
relief  against  an  erroneous  assessment  on  the  personal 
property  books  of  said  county,  in  which  he  claimed  he  was 
erroneously  charged  with  oil  at  a  valuation  of  eighty-one 
thousand  dollars, — ninety  oil  w^ells, — and  that  he  would 
introduce  evidence  of  such  charge^  and  move  said  countj' 
court  to  enter  an  order  granting  him  relief  from  such 
erroneous  assessment.  In  pursuance  of  said  notice,  Car- 
ter presented  his  petition,  specifying  therein  that  he  was 
assessed  with  ninety  oil  wells,  at  a  valuation  of  eighty-one 
thousand  dollars,  and  with  seventy-two  thousand  dollars 
as  the  value  of  the  capital  used  by  him  in  his  business, 
also  setting  forth  therein  the  reasons  why  said  assessmentb 
were  illegal,  and  erroneous.  The  prosecuting  attorney 
objc(  ted  to  the  consideration  of  so  much  of  the  applicant's 
petition  as  referred  to  the  assessment  of  the  item  of  seven- 
tv-two  thousand  dollars,  value  of  machinery,  etc.,  as  stated 
in  column  eighteen  of  said  personal  property  book,  upon  the 
ground  that  no  notice  of  the  intention  of  said  petitioner 
had  been  given  him  that  he  would  ask  the  court  to  be  re- 
leased from  the  payment  of  taxes  ui>on  said  item,  to  which 
objection  the  petitioner  replied  generally.  As  to  this  ob- 
jection the  record  shows  that  due  notice  of  the  said  peti- 
tion was  given  the  prosecuting  attorney,  and  that  he 
appeared  on  behalf  of  the  State,  and  objected  to  the  con- 
sideration by  the  court  of  so  much  of  the  applicant's  peti- 
tion as  refers  to  the  assessment  of  the  item  of  seventv-two 
thousand  dollars,   value  of  machinery,  etc.^  as  stated  in 
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column  eighteen,  and  agreed  that  the  said  petition  be 
continued  until  the  6th  of  February,  1894,  which  had  the 
effect  of  waiving  the  notice  required  by  statute,  the  only 
object  of  which  being  that  the  interest  of  the  State,  county^ 
and  district  might  be  represented  in  the  matter.  Now, 
it  appears  that  the  sum  of  seventy-two  thousand  dollars 
was  assessed  upon  the  engines,  boilers,  rigs,  and  appur- 
tenances, such  as  casing,  etc.,  belonging  to  the  ninety  wells 
in  the  proceedings  mentioned.  This  machinery  and  the 
appliances  connected  therewith  were  in  use  by  the  peti- 
tioner, Carter,  in  the  production  of  oil  from  the  wells  he 
had  leased;  and,  in  determining  whether  this  property 
was  properly  placed  upon  the  personal  property  books  of 
said  county,  we  must  determine  whether  they  should  be 
classed  as  realty  or  personalty. 

I  am  not  unaware  of  the  diversity  of  opinion  expressed 
by  text  writers,  and  the  almost  irreconcilable  conflict  of 
d( « ifeions  by  the  different  courts^  which  would  necessarily 
be  encountered  in  investigating  the  question  as  to  when 
machinery  and  appliances  used  by  tenants  in  the  prosecu- 
tion of  the  various  industries  and  mining  operations  upon 
the  lands  of  their  lessors  are  to  be  considered  personalty, 
and  when  i-ealty;  but  we  are  spared   the   labor  and   per- 
plexity  attending  this  investigation  by  our  statute,  which 
provides  (Code,  c.  29,  s.  46)  that  the  "words  ^personal  prop- 
erty'  as  used  in  this  chapter  shall  include  all  fixtures  at- 
tached to  land,  if  not  included  in  the  valuation  of  such 
land  entered  in   the  proper  land   book/'    The  machinery 
and  appliances  about  these  ninety  oil  wells  appear  to  have 
been  assessed  to  the  petitioner.  Carter,  at  eight  hundred 
dollars    each,    or    seventy-two    thousand    dollars    for    the 
wliole.     The  question  as  to  whether  such  assessment  was 
excessive  or  not  was  a  question  of  fact,  which  was  passed 
upon  by  the  county  court  after  hearing  testimony  in  behalf 
of  both  parties,  the  court  finding  that  the  property  was  not 
excessively  valued  for  taxation.     The  evidence  was  certi- 
fied and  the  case  appealed  to  the  circuit  court,   and   the 
finding  of  the  county  court  was  affirmed  by  that  court;  and, 
while  there  may  be  some  slight  conflict  in  the  testimony 
as  to  the  valuation  of  the  property,  this  Court  would  not 
undertake  to  disturb  the  finding  of  the  county  court,  or  t<» 
place  a  pmper  assessment  of  valuation  on  said  property. 
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especially  when  the  county  court  was  confronted  with  the 
witnesses  and  heard  their  testimony.  The  ruling  of  the 
county  court  and  the  circuit  court,  therefore^  as  to  this 
property  being  properly  placed  on  the  personal  property 
book,  and  the  assessment  not  being  excessive  as  applied  to 
the  machinery  and  appliances  is  affirmed. 

The  presecuting  attorney  also  objected  to  the  considera- 
tion of  an  affidavit  presented  with  said  petition,  made  by 
one  S.  G.  Pyle,   who   stated  therein  that  in  the  spring  of 
1893  he  assisted  J.  K.  Smith,  assessor  of  Tyler  County„  W. 
Va.,  in  making  out  said  assessor's  books,  and  extending 
levy  on  same,  and  that  it  was  his  information  that  the  sev- 
eral oil  wells  in  and  about  the  town  of  Sistersville,  consist- 
ing of  rig,  engine,  boiler,  casing,  and  other  appurtenances 
thereto  for  the  purpose  of  operating  for  oil,  were  assessed 
at  eight  hundred  dollars  each  respectively,  for  the  purpose 
of  taxation,  and  in  addition  thereto,  the  several  wells  south 
of  said  town  of  Sistersville,  Tyler  County^  aforesaid,  with- 
in said  county,  producing  petroleum  oil,  w^ere  assessed  upon 
a  production  of  ten  barrels  per  day  from  the  1st  of  April, 
1893„  for  the  said  assessment  year,  beginning  at  ten  barrels 
on  April  1,  1893,  and  running  down  to  nothing  on  April  1, 
1894,  or  an  average  of  ten  barrels  per  day  for  six  monthsi, 
and  fifteen  days  at  an  assessed  value  of  fifty  cents  per  bar- 
rel.   The  wells  north  of  said  town  were  assessed  at  a  daily 
pi*oduction  of  fifteen  barrels  per  day,  on  the  same  basis  as ! 
the  ten  barrel  wells,  at  the  same  rate  per  barrel,  and  for  the 
same  length  of  time.    Which  objections  of  the  prosecuting 
attorney  weresustained, and  thereupon  the  court  proceeded 
to  hear  the  evidence  of  said  S.  O.  Pyle,  which  was  reduced 
to  writing,  and  signed  by  him.  which  fact  makes  it  unnec- 
essary for  us  to  pass  upon  the  propriety  of  the  action  of  the 
court  as  to  the  exclusion  of  the  affidavit  of  said  Pyle. 

The  depositions  of  John  Carter  and  other  witnesses 
were  taken  in  open  court,  and  the  petitioner,  by  his  attor- 
neys, moved  the  court  to  strike  from  said  personal  property 
book  the  entry  of  the  assessments  against  Carter  for  the 
year  1S98;  whicli  motion,  being  argued  and  considered  by 
the  court,  was  overruled.,  the  court  holding  that  said  prop- 
erty was  not  ex(<*ssively  valued  for  taxation,  and  that  it 
belongs  to  the  property  books.  To  this  opinion  of  the  court 
the  petioner,  by  his  attorneys^  excepted,  and  on  his  motion. 
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the  court  certified  all  the  evidence  taken  in  the  case;  and 
from  these  proceedings  of  said  county  court  on  March  15, 
1894,  John  J.  Carter  obtained  an  appeal  to  the  circuit  court 
of  Tyler  County.  On  the  15th  of  Augfust,  1894,  the  appel- 
lant, John  J.  Carter,  by  his  attorneys,  filed,  with  the  papers 
of  the  cause.,  a  copy  of  the  entry  of  the  personal  property  of 
said  Carter  on  the  property  books  of  Tyler  County  for  the 
year  1893;  also  44  copies  of  certain  oil  leases,  deeds,  and  as- 
signments of  oil  leases,  which  were  copied  in  the  record. 
On  the  17th  of  December^  1894,  said  appeal  was  heard  by 
the  circuit  court,  and  the  judgment  of  the  county  court  ap- 
pealed  from  was  aflSrmed,  and  from  this  judgment  of  the 
circuit  court  this  writ  of  error  was  obtained. 

Did  the  circuit  court  err  in  affirming  the  judgment  of 
the  county  court,  and  thereby  holding  that  the  property  of 
the  plaintiff  in  error,  consisting  of  the  prospective  prod- 
uct of  ninety  oil  wells  for  the  vear  1893,  was  not  excessive- 
ly  valued  for  taxation,  and  that  the  same  was  properly 
placed  on  the  personal  property  books?  In  determining 
this  question  it  is  proper  that  we  should  first  consider  the 
nature  and  character  of  the  contract  between  the  lessor  and 
the  lessee.  One  of  the  main  features  of  the  contract  em- 
bodied in  these  leases  is  that  the  lessee  shall  put  down  the 
wells  and  bring  the  oil  to  the  surface;  and,  when  thus  pro- 
duced, the  l-andlord  is  to  have  one  eighth  as  rent  or  royal- 
ty, and  the  lessee  seven-eighths.  While  the  oil  remains 
in  the  cavities  of  the  rocks  in  sitty  this  Court  has  held,  in 
Wilson  V.  roust,  43  W.  Va.  826,  (28  8.  E.  781)  and  Williavi- 
son  y.  Jones,  39  W.  Va.  231,  (19  fc^.  E.  436)  that  it  is  part  of 
the  realtv.  The  lessee  mav  drill  the  well  to  the  sand  or 
rock  in  which  the  oil  is  contained;  but  the  oil  does  not 
change  its  character  from  realty  to  personalty^  or  any  por- 
tion of  its  ownership,  until  it  is  brought  to  the  surface,  and 
then  seven-eighths  of  it  becomes  the  property  of  the  lessee. 

Can  we  sav  that  the  commissioner  of  the  revenue  of  Ty- 
ler  County,  on  Ihe  1st  of  April,  1893„  in  assessing  the  pros- 
pective product  of  the  ninety  wells  as  the  property  of  the 
lessee,  John  J.  Carter,  was  right?  While  he  was  the  owner 
cf  the  wells  that  had  been  drilled  in  the  rocks,  they  were 
merely  the  conduit  through  which  the  oil  might  be  drawn  to 
the  surface,  and  he  had  the  privilege  of  pumping  it  to  the 
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surface;  but  the  oil  in  its  place  among  the  rocks,  was  not 
his,  and  might  possibly  never  be.  See  State  v.  Oil  Co,y  42 
W.  Va.,  102  (24  S.  E.  688).  Again,  it  is  part  of  the  history 
of  this  oil  territory  that  what  might  be  a  productive,  play- 
ing well  this  week  or  this  month  may  not  be  worth  pump- 
ing next  week  or  next  month.  Aside  from  all  this,  said 
Carter,  on  the  1st  day  of  April,  1893,  was  the  owner  of  no 
oil,  the  product  of  the  year  commencing  on  that  day;  and 
he  could  not  be  assessed  on  property  that  he  had  not  yet 
acquired^  and  it  would  be  too  speculative  to  assess  him  on 
property  that  he  might  thereafter  acquire  by  future  exer- 
tion. Now,  the  duty  which  the  assessor  attempted  to  per- 
form in  this  instance  is  required  by  section  54  of  chapter 
29  of  the  Code,  which  provides  that  ^*it  shall  be  the  duty  of 
the  assessor,  as  soon  as  possible  after  the  first  day  of  April 
in  each  year,  to  ascertain  all  personal  property  subject  to 
taxation  in  his  district  with  the  value  thereof  and  the 
name  of  the  person  to  whom  the  same  ought  to  be  assessed, 
and  to  make  proper  entry  thereof  in  his  personal  property 
book."  If  the  assessor^  in  pursuance  of  this  statute,  had 
gone  to  John  J.  Carter  on  the  Ist  day  of  April,  1893,  and  re- 
quired him  to  return  the  list  of  his  personal  property  under 
oath,  he  surely  could  not  have  returned  one  gallon  of  oil 
as  the  prospective  product  of  said  ninety  wells  for  the  year 
commencing  April  1,  1893.  and  ending  April  1,  1894^  for  the 
plain  reason  that  no  portion  of  the  oil  underlying  his  leases, 
while  it  remained  beneath  the  surface,  was  his  property. 
Section  '40  of  chapter  29  of  the  Code  provides  that  "as  to 
real  property  the  persofi  who  by  himself  or  his  tenant  has 
the  freehold  in  his  possession,  whether  in  fee  or  for  life, 
shall  be  deemed  the  owner  for  the  purpose  of  taxation."  See, 
also,  opinion  of  Hor/r,  Judge,  in  State  v.  Oil  Co,y  42  W.  Va. 
102,  (24  S.  E.  688 )  and  United  States,  Coal,  Iron  &  Mfg.  Co, 
v.  Randolph  County  Court  38  W.  Va,  201,  (18  S.  E.  566  Syl. 
point  2.)  We  are  not„  however,  required  to  pass  on  the 
question  as  to  what  party  should  be  assessed  with  the  oil 
in  situ  in  this  case,  but  do  hold  that  it  is  not  assessable  as 
I)er8onalty.  I  therefore  hold  that  the  assessor  of  Tyler 
county  improjjerly  i)laced  upon  the  personal  property  books 
of  said  county,  as  the  property  of  said  John  J.  Carter,  ninety 
oil  wells,  valued,  for  the  year  commencing  April  1„  1893, 
at  eighty-seven  thousand,  seven  hundred  and  fifty  dollars. 
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and  that  the  county  court  erroneously  held  that  said  prop- 
erty belongs  on  the  personal  property  books.  I  am  further 
of  opinion  that  the  circuit  court  erred  in  affirming  the  judg- 
ment of  said  county  court.  The  judgment  complained  of 
is  therefore  reversed  so  far  as  it  holds  that  said  Carter  was 
properly  assessed  with  the  item  of  eighty-seven  thousand 
seven  hundred  and  fifty  dollars  as  the  prospective  product 
of  said  ninety  wells  as  personal  property. 

Modified. 
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CHARLESTON. 

Board  of  Trustees  of  Oberlin  College  v.  Blair  et  al. 

Submitted  Sept.  26, 1898— Decided  Feb.  4, 1899. 

1.  Trkvv>-~ Burden  of  Proof, 

The  onus  probandi  is  on  him  that  alleg'es  fraud,  and,  if  the 
fraud  is  not  strictly  and  clearly  proved  as  it  is  alleged,  relief 
cannot  be  granted,     (p.  821). 

2.  Equity-  -Frauds Mistake, 

To  entitle  a  plaintiff  to  relief  in  equity  on  the  ground  of  mistake 
or   fraud,    the   mistake  or   fraud   must  be  clearly  established. 

(p.  822). 
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3.  Fraud — Proof  of  Fraud, 

The  general  principles  applicable  to  fraudulent  representations 
are  well  settled.  Fraud  is  never  presumed,  and,  where  it  is 
alleged,  the  facts  sustaining  it  must  be  clearly  made  out. 
(p.   822). 

4.  Trusts — Sales — Purchase  by  Trustee. 

While  it  is  true  that  a  trustee  or  agent  cannot  be  interested  in 
a  sale  made  by  himself,  yet  when  he  has  fully  discharged  his 
trust,  and  sold  property  to  a  third  person  in  good  faith,  having 
no  interest  in  the  same  at  the  time,  he  may  afterwards  acquire 
the  title  from  the  purchaser;  and  such  fact  will  not  afford  ground 
for  avoiding  the  sale.     (p.  820). 

5.  Agency— ^^a/  Estate  Agent. 

The  agency  of  a  real  estate  agent  and  his  duty  to  his  principal 
ceases  upon  the  delivery  of  the  title  and  payment  for  the  property, 
(p.  820). 

6.  Agency— Peal  Estate  Agent. 

After  the  termination  of  the  agency,  the  agent  has  the  same 
right  as  any  other  person  to  deal  in  the  property,     (p.  820). 

Appeal  from  Circuit  Court,  Doddridg-e  County. 

Suit  by  the  Board  of  Trustees  of  Oberlin  College  against 
J.  V.  Blair,  trustee,  and  others.  Decree  for  plaintiff,  and 
defendants  appeal. 

Reversed. 

Smith  D.  Turner,  Van  Winkle  &  Ambler  and  W.  P. 
Hubbard,  for  appellants. 

W.  N.  Miller,  T.  E.  Burton,  G.  W.  Farr  and  Brown, 
Jackson  &  Knight,  for  appellee. 

Engush,  Judge  : 

A  controversy  existed  between  C.  R.  Gains,  P.  K.  Knight, 
and  the  Trustees  of  Oberlin  College  in  regard  to  a  tract  of 
land  situated  in  Doddridge  County,  containing  three  hun- 
dred and  thirty  acres.  In  July,  1895,  said  parties  agreed  up- 
on a  compromise  whereby  they  should  all  convey  to  J.  V. 
Blair  the  titles  they  had.  Blair  was  to  sell  the  iland,  and 
divide  the  proceeds  between  them,  giving  one-half  to  the 
college  and  dividing  the  other  half  between  Gains  and 
Knight.  In  pursuance  to  this  agreement,  in  September, 
1885,  and  January  1886„  the  college.  Knight  and  Gains 
conveyed  said  three  hundred  and  thirty  acres  to  said  Blair 
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trustee,  to  sell  and  convey  said  land  under  direction  of  the 
grantors,  and  divide  the  proceeds,  as  above  mentioned. 
Blair  accepted  the  trust,  and  severaJ  parcels  were  convey- 
ed to  different  persons  under  it,  until,  in  February,  1892, 
about  one  hundred  and  eighty-eight  acres  were  left.  The 
matters  in  controverey  in  this  suit  grow  out  of  transactions 
regarding  this  tract,  beginning  in  Februaiy,  1892.  A  suit 
was  instituted  by  the  trustees  of  said  college  in  the  United 
States  (?ourt,  and  considerable  testimony  taken  therein 
when  the  cause  was  dismissed  for  want  of  jurisdiction,  and, 
by  agreement^  the  evidence  taken  was  allowed  to  be  read 
in  the  circuit  court  of  Doddridge  County,  where  the  suit 
was  instituted  by  the  college  trustees  against  J.  V.  Blair 
and  others.  The  facts  which  give  rise  to  this  litigation 
grow  out  of  the  circumstances  surrounding  the  sale  of  said 
residue  of  land  by  Blair,  trustee.  Up  to  the  date  of  sale,  no 
oil  had  been  found  in  that  vicinity,  although  great  amounts 
of  money  had  been  expended  exploring  for  same. 

At  the  time  this  suit  commenced,  Gains  had  died,  and 
Henry  Ash,  as  sheriff,  had  been  appointed  his  administra- 
tor, and  represented  the  Gains  estate  in  the  proceeds  aris- 
ing from  sales  of  this  land.  F.  E.  Burton,  a  lawyer,  of 
Cleveland,'  Ohio,  represented  the  interests  of  Oberlin  Col- 
lege. F.  K.  ,Knight,  a  former  clerk  of  the  county  court 
represented  one-fourth  of  the  proceeds.  The  bill  charges 
that  on  February  18,  1892,  Blair  wrote  to  Burton  and  the 
board  of  trustees  of  the  college  that  he  had  received  an  of- 
fer of  seven  dollars  per  acre  for  the  land,  and  induced  them 
to  authorize  a  sale  at  the  i)rice,  when,  in  fact,  he  was  con- 
spiring with  Ash  and  McMillan  and  Pearcy  to  get  the 
property,  and  thus  obtained  assent  to  the  sale.  The  letter 
did  not  disclose  that  the  peraon  who  made  the  offer  was 
Wilkinson,  an  agent  of  the  South  Penn  Oil  Company.  Blair 
conveyed  the  land  at  seven  dollars  to  McMillan,  for  the  real 
benefit  of  himself  and  hi-s  associates,  on  Februarv  23rd,  and 
practiced  a  fraud  on  the  beneficiaries,  Ash  being  Gains'  ad- 
ministrator. The  bill  further  charges  that  McMillan^  in 
March,  leased  said  land  to  the  South  Penn  Oil  Company  for 
a  bonus  of  five  thousand,  five  hundred  dollara,  and  after- 
wards received  rentals  and  royalties  in  large  amounts;  that 
McMillan,  Ash,  Blair^  and  Pearcy  were  advised  of  the  value 
of  the  land  as  oil  property,  and  the  college,  as  well  as  said 
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Knight,  was  defrauded;  and  the  bill  prayed  an  injunction^ 
the  appointment  of  a  receiver,  and  the  cancellation  of 
everything  except  the  lease  to  the  oil  company.  Answers  were 
filed  putting  in  issue  the  allegations  of  the  bill,  and  many 
depositions  taken.  On  December  3,  1896,  a  final  decree  was 
rendered,  holding  that  the  deed  from  Blair,  trustee,  to  Mc- 
Millan, dated  February  23,  1892,  conveying  one  hundred 
and  eighty-two  and  seven-eighths  acres  to  McMillan,  was 
procured  under  such  circumstances  as  not  to  devest  the 
rights  of  the  beneficiaries,  the  Board  of  Trustees  of  Ober- 
lin  College,  and  the  widow  and  heirs  of  Gains,  deceased,  un- 
der the  trust  deed  executed  to  Blair;  confirmed  the  lease 
made  by  McMillan  to  the  South  Penn  Oil  Company;  and 
decreed  that  McMillan  be  declared  to  be  holding  the  legal 
title  of  the  land  conveyed  to  him  by  said  Blair„  trustee  for 
said  college,  for  the  widow  and  heirs,  and  their  assigns, 
grantees,  and  personal  representatives,  of  C.  R.  Gains,  in 
their  proportion  and  upon  the  terms,  conditions,  etc.,  con- 
tained in  the  deed  of  trust  made  by  complainant  to  Blair 
on  September  19,  1885,  and  in  the  deed  of  trust  made  to 
Blair  by  Gains  and  Knight,  on  January  13,  1896, — that  is 
to  say,  in  the  proportion  of  one-half  undivided  interest 
therein  to  the  complainant  and  one-fourth  undivided  inter- 
est therein  to  said  widow  and  heirs  and  their  assigns;  but, 
inasmuch  as  said  Knight  had  entered  no  appearance  and 
asked  for  no  affirmative  relief  in  the  cause  decreed  as  to  the 
original  one-fourth  undivided  interest  held  by  him  in  said 
land  under  the  trust  invested  in  the  said  Blair,  trustee^ 
said  McMillan  holds  such  interest  in  trust  for  Knight  and 
himself,  and  said  Blair,  Ash,  and  L.  W.  Pearcy's  estate, 
in  proportion  of  one-fifth  of  the  whole  etate  to  said  Knight, 
and  one-eightieth  interest  each  in  the  whole  to  Blair^  Mc- 
!^IJillan,  Ash,  and  the  estate  of  L.  W.  Pearcy,  deceased, 
and  upon  the  terms  of  the  deed  from  Blair,  trustee^  to  Mc- 
Millan, and  of  the  contract  between  Blair  and  others  and 
McMillan,  set  forth  in  the  bill  and  pdoceedings,  to  direct 
how  the  oil  parties  should  account  to  the  parties  afore- 
said for  royalty  when  the  receiver  was  discharged  and  the 
cause  finally  determined;  perpetuated  the  injunction 
against  McMillan,  etc.„  their  agents,  etc.;  and  directed  that 
Blair,  Ash  and  the  McMillan  estate  should  be  required  to 
account  as  trustees  to  the  complainant,  and  to  the  widow 
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and  heirs,  the  grantees  and  assigns,  and  the  administrator 
of  the  estate  of  C.  R.  Gains,  deceased,  according  to  their  re- 
spective rights  and  interests,  for  the  amount  of  bonus  re- 
ceived, and  the  rent  aforesaid,  and  all  other  rents  received 
or  which  may  be  received,  subject  to  the  credit  of  propor- 
tionate amount  of  the  purchase  money  paid  by  McMillan  to 
Blair,  trustee,  and  any  proper  charges  for  taxes  or  other- 
wise chargeable  against  said  land;  and  from  this  decree  S. 
B.  McMillan,  Henry  Ash,  and  Jackson  V.  Blair  obtained 
this  appeal. 

The  litigation  in  this  case  is  manifestly  the  result  of  a 
train  of  circumstances  which  not  infrequently  occurs  in 
this  State  of  late  years,  when  a  few  acres  of  barren,  unpro- 
ductive hill  land  becomes  suddenly  of  immense  value,  by 
reason  of  the  discovery  of  petroleum  in  the  immediate  vi- 
cinity^  and  the  former  owner  finds  he  has  been  too  hasty  in 
parting  with  his  title,  and  seeks  some  loophole  by  which  he 
regain  his  possessions.  The  circumstances  relied  upon  by 
the  complainant  to  establish  the  fraud  relied  on  to  invali- 
date the  sale  made  by  Blair,  trustee,  to  McMillan,  of  the 
land  in  controversy,  are  contained  in  a  small  compass,  and 
cluster  around  the  sale  made  in  February^  1892.  On  the  loth 
of  February,  McMillan  and  Pearcy  saw  Blair,  and  proposed 
to  buy  the  land,  which  had  been  held  at  five  dollars  per 
acre.  Blair  told  them  that  he  understood  that  one  dollar  bo- 
nus was  being  paid,  and  that  he  would  not  recommend  a 
sale  at  less  that  six  dollars.  This  they  agreed  to  pay,  and 
Blair  promised  to  report  the  offer,  but  neglected  to  do  so; 
which  failure  does  not  comport  well  with  the  claim  of  plain- 
tiff that  he  meant  to  conspire  with  these  parties.  On  Februa- 
ry 18th,  Wilkinson  'offered  Blair  seven  dollars^  limiting  Kis 
offer  until  Saturday,  as  Blair  says,  Wilkinson  denies  the 
limit  of  time,  but  admits  that  he  was  to  get  his  answer  on 
that  day.  On  the  evening  of  the  18th,  Blair  informed  Knight 
and  Ash  of  Wilkinson's  offer,  and  wrote  the  following  let- 
ter to  F.  E.  Burton,  attorney  for  plaintiff^  which  he  read  to 
Ash,  as  representative  of  the  Gains  estate,  and  Knight: 
'*West  IJaion,  W\  Va.,  F^b.  18,  1892.  iTon.  F.  E.  Burtoa 
and  the  Board  of  Trustees  of  Oberlin  College,  Cleveland^ 
Ohio — Dear  Sir:  I  have  been  offered  seven  dollars  (|7.00)  an 
acre  for  the  residue  of  *Spy  Run'  lands  held  by  me  as  trus- 
tee, etc.  This  is  12.00  more  than  we  had  offered  it  at  hereto- 
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fore.    The  rise  in  price  is  owing  to  the  fact  that  an' oil  well 
is    going     down     at    or     just     below     Centre     Point     a 
mile    and     a    half    of     this     land;     and     I'm     informed 
that    the    drill    has    gone    through  the    'Big    Injun'    in 
which    salt    water    and    gas    were      only     found,    but 
the  operators  are  going  onto  the  Gordon.    Four  other  holes 
have  gone  down  in  this  vicinity,  and  said  to  be  ^dry.'     The 
other  parties  in  interest,  Knight  and  the  representatives  of 
Gains'  estate,  say  close  up  at  once,  as  the  'little  boom'  may 
only  last  a  few  days.  So,  if  you  will  wire  me  or  write  your 
approval,  I  can  close  up  the  tale  by  deed  Saturday,,  as  the 
bid  is  only  given  until  that  time,    at    which    time    I    have 
agreed  to  make  conveyance  with  your  approval.    This  of- 
fer is  on  all  the  balance  of  the  land  outside  of  the  part  held 
and  claimed  by  Wm.  E.  George,  as  shown  on  the  plat  made 
for  me  by  Sherwood  &  (^o.,  of  which  I  presume  you  have  a 
copy,  as  I  sent  it  to  you  for  that  purpose.     Taking  the 
George  part  out,  will  leave  about  182  to  188  acres^  for  which 
1  am  offered  the  f  7.00  per  acre,  and  which  I  deem  best  to 
take,  as  the  land  itself,  is  not  worth  over  |5.00  per  acre. 
Write  if  you  get  this  in  time;  if  not,  wire  me,  using  Cen- 
tral office  at  once,  and  oblige,  yours,  very  truly,  J.  V.  Blair, 
Trustee."     Now,  while  Wilkinson  in  his  testimony  denies 
the  limit  of  time,  yet  it  appears  that  he  called  on  Blair  on 
the  20th,  and  says  he  was  to  give  his  answer  on  that  day, 
but  that  Blair  had  not  yet  received  an  answer  from  Burton. 
The  above  letter  reached  Burton   on   Saturday,   February 
20th,  and  he  wired  Blair  to  sell  at  seven  dollars.    This  mes- 
sage was  received  by  mail  at  6  o'clock  in  the  evening;  when 
Wilkinson  was  gone.    On  the  same  day  it  appears  that  Mc- 
Millan and  Pearcy  called  upon  Blair,  and  asked  if  he  had 
heard  from  Burton  in  regard  to  their  offer  of  six  dollars, 
made  on  the  15th,  and  were  informed  that  he  had  failed  to 
submit  it,  and  had  subsequently  received  the  offer  of  seven 
dollars  from  Wilkinson,  which  he  had  submitted,  and  upon 
which  he  was  expecting  an  answer.     After  the  telegram 
was  received  from  Burton^  and  Wilkinson  was  gone,  and, 
as  Blair  understood  it,  Wilkinson's  limit  had  expired,  Mc- 
Millan agreed  to  take  the  property  at   seven   dollars,  the 
same  Wilkinson  offered.    He  had  not  reported  the  name  of 
the  purchaser  to  Burton,  and,  if  he  had,  it  would  not  have 
been  material,  as  he  was  authorized  to  sell  at  seven  dollars, 
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and  did  «ell  it  to  McMillan  at  that  price;  but,  before  doing 
so,  he  explained  the  situation  to  Ash  and  Knight,  and  ob- 
tained their  consent  to  convey  to  McMillan.    The  fact  that 
neither  McMillan  nor  Ash  were  advised  as  to  the  finding  of 
oil  in  the  Sullivan  well,  or  in   the  immediate   vicinity,   ia 
shown  by  a  transaction  which  occurred  on  the  22d  of  Feb- 
ruary, when  McMillan  leased  four  hundred  and  fifty  acres 
of  land  in  that  neighborhood  to  (he  South  Penn  Oil  Compa- 
ny at  one  dollar  per  acre,  and  Ash,   the  same  day,  sold 
leases  covering  one  thousand  four  hundred  and  forty-one 
acres  for  less  than  one  dollar  per  acre.    On  the  33d  of  Feb- 
ruary, Blair  conveyed  to  McMillan  at  seven  dollars  per  acre. 
On  the  26th  he  settled  with  the  beneficiaries,  and  on  the 
29th  McMillan  sold  to  Blair,  Pearey,  and  Knight,  one-fifth 
each,  at  cost  price,  and  Knight  leased  his  one-fifth  interest 
to  Ash.    Now,  if  McMillan  had  attached  any  particular  val- 
ue to  his  land  by  reason  of  its  containing  oil  or  other  min- 
eral, how  can  we  reconcile  such  knowledge  with  the  fact 
that  he  parted  with  four-fifths  at  the  same  price  he  gave  for 
it?    And  Knight  certainly  knew  nothing  of  the  oil  value 
of  the  land,  or  he  would  not   have  released   to   Ash.     Did 
Blair  conspire  with  McMillan  and  the  others  to  defraud  the 
complainant?    If  such  had   been   his  intention,   would   he 
have  failed  to  submit  the  ©e'er  to  Pearcy„  etc.,  for  six  dol- 
lars, and  sought  to  have  obtained  a  higher  price  from  Wil- 
kinson, if  he  were  conspiring  with  others  to  cheat  the  Ober- 
lin  people,  and  was  to  share  in  the  purchase?    His  interest 
surely  would  have  directed  him  to  buy  at  the  low^er  figure. 
Again,  if  he  knew  the  value  of  the  property^  his  interest 
would  have  prompted  him  to  secure  more  than  one-fifth 
The  letter  to  Burton,  advising  him  of  Wilkinson's  bid,  was 
read  to  Knight  and  Ash,  and   they  approved  of  it,  and 
agreed  the  opportunity  for  selling  at  seven  dollars  should 
not  be  allowed  to  slip.    Until  February  18th,  Blair,  Knight 
and  Wilkinson  were  seeking  to  sell  to  Wilkinson,  and  in 
that  8ale„  of  course,  Blair  was  interested  only  to  the  extent 
of  his  commissions.    Blair  concealed  nothing  in  his  letter 
to  Burton.    He  says  an  oil  well  '4s  going  down  at  or  below 
Centre  Point,  a  mile  or  a  mile  and  a  half  from  thi^  land," 
etc.     The  others    interested.    Knight    and    the  representa- 
tives of  the  (xuins  estate,  say  close  up  at  once,  as  the  *little 
boom'  may  only  last  a  few  days."  Knight  admits  that  this 
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letter  was  Bhown  to  him,  and  he  assented  to  it.  It  could  not 
have  been  written  with  any  expectation  of  selling  to  Mc- 
millan,  and,  if  Wilkinson  had  remained  until  the  telegram 
came  from  Burton^  he  undoubtedly  would  have  become  the 
purchaser.  Now,  it  is  apparent  that  Burton,  Knight,  and 
the  representatives  of  Gains  were  willing  to  sell  at  seven 
dollars  per  acre.  Burton  asked  no  questions  as  to  the  pur- 
chaser. He  thought  it  best  his  client  should  sell  at  seven 
dollars.  On  February  23d,  in  pursuance  of  a  telegram  from 
Burton,  Blair  sold  and  conveyed  to  McMillan  at  seven  dol- 
lars. On  the  29th,  though  Knight  says  he  never  consented 
to  the  sale  of  his  one-fourth  interest  to  McMillan,  yet,  after 
the  couvevance  to  McMillan^  he  took  from  him  one-fifth  in- 
terest  in  the  property,  instead  of  holding  one-fourth.  The 
sale  was  made  to  McMillan,  and  on  the  26th  Blair  settled 
with  Burton  and  the  other  fiduciaries.  Now,  where  is  the 
fraud  which  was  perpetrated  on  Burton  or  his  clients?  They 
received  what  they  were  willing  to  sell  for,  and,  if  Blair 
saw  proper  afterwards  to  buy  one-fifth  interest  in  the  prop- 
erty, it  is  difficult  to  discover  why  Mr.  Burton  or  his  clients 
should  complain.  On  February  27th  he  wrote:  "Your  favor 
of  26th  inst.,  inclosing  check  for  f 61 6.21,  is  at  hand.  Please 
acknowledge  thanks  for  same.  We  are  particularly  anx- 
ious to  have  this  paid  at  this  time." 

At  the  time  of  the  sale  to  McMillan,  so  far  as  the  evidence 
discloses,  no  one  was  aware  of  the  existence  of  oil  in  the 
Sullivan  well,  except  the  immediate  employes  of  the  South 
Penn  Oil  Company.  On  February  22d,  Ash  and  McMiltan 
were  ignorant  of  the  existence  of  oil  in  that  well,  or  they 
would  not  have  leased  for  one  dollar  per  acre  or  less.  Wil- 
kinson had  taken  particular  pains  to  spread  the  report  that 
there  was  only  salt  water  and  gas  there.  After  the  sale 
had  been  made  to  McMillan,  with  the  consent  of  all,  the 
deed  was  made,  and  purchase  money  paid,  the  property  was 
McMillan's  to  do  with  as  he  pleased.  He  could  sell  to  Blair 
or  any  one  able  to  purchase  it.  So^  in  the  case  of  Robertson 
v.Chapman.  152  U.  S.  688  (14  Sup.  Ct.  745)  Mr.  Justice  Har- 
lan, delivering  the  opinion  of  the  Court,  said:  "A  real  bona 
fide  sale  of  the  property  through  the  agency  of  Polk,  and 
upon  terms  prescribed  by  the  plaintiff,  and  which  sale  was 
substantially  completed  between  vendor  and  vendee,  inter- 
vened between  Polk's  acceptance  of  the  position  of  agent 
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and  his  purchase  of  the  property  from  the  plaintiflP's  ven- 
dee." It  appears  in  that  case  that  Mr.  Polk  wrote  to  Robin- 
son as  follow :    "A  man  by  the  name  of  O'Donahoe  says  he 
will  give  |4,000  for  that  property,— fl^OOO  cash,  balance  in 
three  equal  payments,  at  7  per  cent.,  secured  by  mortgage 
on  that  together  with  mortgage  on  other  property,  so  that 
security  will  be  ample.    Not  long  ago  he  offered  f4,000 
cash,  but  times  are  dull  here  now,  and  he  says  the  time  pay- 
ment  is  the  best  he  will  do.''    To  this  letter  Robinson  re- 
plied in  a  day  or  so:    **I  am  decidedly  of  the  opinion  that 
the  property  in  your  city  should  be  sold«  and  that,  too,  at 
once.    I  think  the  offer  a  fair  one,  and  you  are  authorized 
to  accept  the  same.     Please  send  me  the  mortgage  and 
notes  as  soon  as  consummated."     Polk  sold  to  O'Donahoe, 
and  received  cash  payment.  Robinson   made  the  deed   to 
O'Donahoe,  and  took  mortgage  to  secure  deferred  payments. 
After  O'Donahoe  sold  and  conveyed  the  property  to  Polk, 
and  the  court  in  its  opinion  says:    "So,  that  at  the  time 
Polk  took  the  property  from  O'Donahoe.  it  was  not  in  the 
power  of  the  plaintiff  (Robertson)  or  of  O'Donahoe  to  re- 
scind the  contract  between  themselves,  and  Polk's  agency 
for  the  sale  of  the  property  had  in  every  matrial  sense  ter- 
minated."   Again,  in  the  case  of  Walker  v.   Carrington^  74 
111.  446  (Syl.  point  8),  the  court  held  that,  "while  it  is  true 
that  a  trustee  or  agent  cannot  be  interested  in  a  sale  made 
by  himself,  yet  when  he  has  fully  discharged  his  trust,  and 
sold  property  to  a  third  person  in  good  faith,  having  no  in- 
terest in  the  same  at  the  time„  he  may  afterwaTds  acquire 
the  title  from  the  purchaser,  and  such  fact,  or  the  fact  that 
his  wife  acquire  the  title,  will  not  afford  ground  for  avoid- 
ing his  sale."  We  find  the  law  thus  stated  in  Walker  v.  Der- 
by,  5  Biss.  134,  (Fed.  Cas.  No.  17,0681,  Syl.  point  3):  "The 
agency  of  a  real  estate  agent  and  his  duty  to  his  principal 
ceases  upon  the  delivery  of  the  title  papers  and  payment  of 
the  property."    Also  point  4:  "After  the  termination  of  the 
agency,  the  agents  have  the  same  right  as  any  other  per- 
sons to  deal  in  the  property."    When  we  revert  to  the  im- 
mediate circumstances  surrounding  this  transaction,  and 
seek  among  them  for  the  motives  that  actuated  Blair  when 
he  wrote  this  letter  to  Burton,  it  is  found  that  he  did  not 
act  alone  in  making  the  representations  therein  contain- 
ed.   Knight  testifies  that  he  had  no  understanding  that  he 
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was  to  get  any  interest  if  the  land  were  sold  to  Wilkinson. 
He  also  states  that  he  and  Ash  were  present  in  Blair's  of- 
fice when  this  letter  was  written;  and  Ash  says  that  Blair 
took  the  letter  out  of  his  copy  press,  and  read  it  over  to 
Knight  and  himself,  and  all  concurred  in  it.  When  this  let- 
ter is  read  through  it  bears  none  of  the  marks  of  fraud.  It 
conceals  nothing  in  regard  to  the  efforts  being  made  in  the 
immediate  neighborhood  to  discover  oiL  but  states  them 
frankly,  and  assigns  them  as  a  reason  for  the  two  dollars 
per  acre  advance  in  the  price.  It  also  states  truly  that  the 
other  parties  in  interest,  who  were  there  on  the  ground, 
said:  "Close  up  at  once,  as  the  'little  boom'  might  only  last 
a  few  days."  He  was  then  expecting  to  sell  to  Wilkinson, 
and  no  one  contends  that  Blair  could  ever  have  acquired 
any  interest  if  Wilkinson,  the  agent  of  the  South  Penn  Oil 
Company,  had  got  it.  This  letter  was  approved  by  Knight 
and  Ash.  None  of  them  thought  they  should  lose  the  oppor- 
tunity of  selling  at  seven  dollars;  and  so,  when  Wilkinson's 
limitation  was  out„  and  McMillan'  offered  to  take  it  at  Wil- 
kinson's bid,  Knight  and  Ash  directed  Blair  to  sell  to  Mc- 
Millan. Burton  asked  no  questions  as  to  the  purchaser;  all 
he  seemed  to  care  for  was  the  seven  dollars  per  acre,  which 
he  got.  It  was  sold  in  strict  pursuance  of  his  directions, 
and  we  cannot  say  from  the  evidence,  that  Blair  had  any 
understanding  or  agreement  with  McMillan  before  the  sale 
was  made  that  he  was  to  become  the  owner  of  any  interest 
after  it  was  sold  to  McMillan.  After  the  sale,  the  entire 
purchase  money  was  paid  to  the  parties  entitled  thereto. 
Burton  receiving  one-half  and  Knight  one-fourth.  Knight 
afterwards  bought  back  a  one-fifth  interest,  which  he  leas- 
ed to  Ash,  and  he  swears  in  his  testimony  that,  as  late  aa 
the  last  of  March,  he  had  no  idea  that  there  was  oil  on  the 
land,  otherwise  he  would  not  have  leased  to  Ash.  Blair 
conveyed  the  property  to  McMillan  on  the  23d  day  of  Feb- 
ruary. On  the  29th,  Blair  purchased  from  McMillan  a  one- 
fifth  interest;  and  Pearcy,  Ash,  and  Knight  each  also  took 
one-fifth.  But  there  is  no  evidence  in  the  case  that  Blair 
contemplated  becoming  interested  in  the  property  at  the 
time  he  made  the  sale  to  McMillan. 

Upon  this  question  of  fraud  this  Court  held,  in  the  case 
of  Arden  v.  Wagner,  25  W.  Va.  356,  that  **tbe  omis  prohandi 
is  on  him  who  alleges  fraud,  and,,  if  the  fraud  is  not  strict- 
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ly  and  clearly  proved,  as  it  is  alleged,  relief  cannot  be  grant- 
ed, although  the  party  against  whom  relief  is  sought  may 
not  have  been  perfectly  clear  in  his  dealings."  Again,  in 
the  case  of  Wood  v.  Harrison,  41  W.  Va.  386,  (23  S.  E.  563), 
this  Courts  speaking  through  Judge  Bkannon  said:  "We 
cannot  convict  her  of  fraud,  without  evidence,  though  she 
be  the  debtor's  widow.  Fraud  must  be  proven;  \\  r».annot 
be  presumed.  Though  wife,  she  is  entitled,  in  a  court  of 
justice,  to  hold  the  defnse  of  a  purchaser,  unless  fraud  is 
fixed  upon  her."  In  the  case  of  U.  S.  v.  Hancock,  133  U.  P. 
193,  (10  Sup.  Ct.  264„)  speaking  of  the  evidence  of  fraud. 
Brewer,  Judge,  said:  "Not  only  are  not  they  the  clear,  con- 
vincing, unambiguous  proofs  of  fraud  required  to  set  aside 
a  patent,  as  declared  by  this  Court  in  the  case  of  Colorado 
Coal  &  Iron  Co.  v.  U,  S.,  123  U.  S.  307,  (8  Sup.  Ct.  13L.)  but 
all  combined  create  nothing  more  than  a  suspicion.  They 
may  leave  a  doubt,  but  they  do  not  bring  the  assurance  of 
certain  wrongs."  Again,  in  Baltzer  \.  Railroad  Co,,  115  U. 
8.  634,  (6  Sup.  Ct.  216,)  it  was  held  that  to  entitle  a  plain- 
tiff to  relief  in  ecjuity  on  the  ground  of  mistake  or  fraud, 
the  mistake  or  fraud  must  be  clearly  established.  And  in 
Farrar  v.  Churchill,  135  U.  S.  609,  615,  (10  Sup.  Ct.  773,) 
Chief  Justice  Fuller  says:  "The  general  principles  appli- 
cable to  cases  of  fraudulent  representation  are  well  settled. 
Fraud  is  never  presumed,  and,  where  it  is  alleged,  the  facts 
sustaining  it  must  be  clearly  made  out."  Now,  what  was 
it  Blair  knew  that  he  did  not  impart  to  Burton? 

The  evidence  cleaiiv  shows  that  the  existence  of  oil  in 
the  Sullivan  hind  was  not  concealed  by  AYilkinson„  but  ho 
told  evervone  that  they  had  found  nothing  but  gas  and 
salt  water.  That  McMillan  and  Ash  knew  nothing  of  the 
existence  of  oil  in  the  Sullivan  land  is  shown  bv  the  fact 
above  stated,  that,  on  February  22d,  they  parted  with  the 
oil  interest  in  their  lands,  amounting  to  one  thousand, 
eight  hundred  acres,  at  one  dollar  per  acre;  and  McMillan 
would  not  have  parted  with  four-fifths  of  this  one  hundred 
and  eighty-two  acre  tract  at  the  same  price  he  paid  if  he 
had  known  its  value.  Again,  Mr.  Burton,  when  asked  as  a 
witnesp^  what  it  was  that  Mr.  Blair  ought  to  have  told  him 
and  did  not,  could  onlv  sav  that  Mr.  Blair  failed  to  mention 
his  own  possessed  share  in  the  purchase.  There  is  no  evi- 
dence in   the  case  to   show   that   Blair  intended  to  pur- 
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chase  when  he  wrote  Burton.  On  the  contrary^  the  testi- 
mony shows  that  he  expected  them  to  sell  to  Wilkinson, 
and,  looking  at  the  entire  testimony,  we  can  find  no  misrep 
resentation  made  or  fraud  practiced  upon  the  plaintiff,  and 
must  hold  that  the  evidence  does  not  establish  that  the  de- 
fendant Blair  in  any  manner  violated  the  trust  imposed  in 
him.  The  decree  complained  of  is„  therefore,  reversed,  and 
the  plaintiff's  bill  dismissed. 

On  Re-Hearing. 

After  carefully  considering  the  petition  for  rehearing  in 
this  case,  and  the  arguments  advanced  in  the  support  of 
the  same,  I  have  been  unable  to  reach  a  different  conclusion 
from  the  one  announced  in  the  above  opinion,  which  was 
handed  down  on  the  20th  of  April,  1898,  and  from  which  a 
rehearing  was  granted  on  the  6th  of  May,  1898.  I  now 
adopt  said  opinion,  and  would  add  nothing  thereto,  but  for 
the  fact  that  counsel  seem  to  consider  that  the  questions 
raised  bv  the  answer  and  cross  bill  of  the  widow  and  the 
heirs  at  law  of  (\  K.  (iains,  deceased,  have  not  been  given 
the  attention  to  which  they  are  entitled.  As  stated  in  the 
above  opinion,  at  the  time  this  suit  was  brought  C.  R. 
Gains  was  dead,  and  Henry  Ash,  as  sheriff,  had  been  ap- 
pointed his  administrator,  and  represented  the  Gains  es- 
tate in  the  proceeds  arising  from  the  sale  of  this  land.  It 
appears  that  the  land  in  controversy  was  conveyed  to  J. 
V.  Blair,  trustee,,  as  the  result  of  a  compromise  made  July 
24,  1885.  This  tract  and  some  other  lands  had  been  held 
jointly  by  the  board  of  trustees  of  Oberlin  College,  F.  K. 
Knight  and  (\  K.  (iains,  the  first  named  owning  one-half 
and  the  other  two  one-fourth  each;  and  they  agreed  to 
convey  it  to  said  Blair,  trustee,  to  sell  and  convey,  by  deed^ 
said  laud,  under  the  directions  of  the  grantors,  and  said 
trustee  was  to  divide  the  proceeds  among  the  grantors  in 
the  proportion  of  their  respective  interests  therein,  after 
paying  the  expense  of  the  trust.  The  land  was  sold  under 
the  direction  of  the  plaintiffs,  the  administrator  of  0.  R. 
(lains,  and  F.  K.  Knight.  It  is  claimed  for  the  Gains  es- 
tate that  Henry  Ash^  administrator,  had  no  right  to  con- 
sent to  the  sale  made  by  Trustee  Blair.  The  land,  how- 
ever, was  articled  to  be  sold,  and  at  the  time  of  the  sale 
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must  be  regarded  as  personalty,  and,  being  personalty, 
it  was  one  of  the  duties  of  the  administration  to  deal  witJi 
it.  On  this  question^  we  And  the  law  stated  ifa  2  Story, 
Eq.  Jur.  §  12ia„  where  it  is  said:  **Anotlier  class  of  caseii 
illustrating  the  doctrine  of  implied  trusts  is  that  which 
embraces  what  is  commonly  called  the  equitable  conver 
sion  of  property.  By  this  is  meant  an  implied  or  equitable 
change  of  property  from  real  to  personal  or  from  personal 
to  real,so  that  each  is  considered  transferable,  transmit- 
sable,  and  descendible,  according  to  its  new  character,  a» 
it  arises  out  of  the  contracts  or  other  acts  or  intentions  of 
the  parties.  This  change  is  a  mere  consequence  of  the 
common  doctrine  of  courts  of  equity,  that  where  things  are 
agreed  to  be  done  they  are  to  be  treated  for  many  purposes 
a«  if  they  were  actually  done.  •  ♦  ♦  Land  articled  to 
be  sold  and  turned  into  money,  is  reputed  money^  and 
money  articled  or  bequeathed  to  be  invested  in  land  is  or- 
dinarily deemed  to  be  land."  See  Turnery, Davis^  41  Ark. 
270,  a  very  similar  case  to  the  one  under  consideration,  in 
which  there  was  litigation  among  heirs  as  to  a  tract  of 
land,  and,  by  agreement^  it  was  conveyed  to  a  trustee  to 
be  sold,  and  the  proceeds  divided,  and  it  was  held  to  be 
personalty.     See,  also,  Zane  v.  Sawtell,  11  W.  Va.  43. 

As  to  the  time  when  the  conversion  takes  place  inter 
vivos^  Pomeroy^  in  his  Equity  Jurisprudence  (section  1162, 
vol.  3,  says:  "Subject  to  this  general  modification,  the 
rule  is  settled  that  the  conversion  takes  place  in  wills  as 
from  the  death  of  the  testator,  and  in  deeds  and  other  in- 
struments inter  vivos  as  from  the  &ate  of  their  execution.'* 
In  the  case  of  Zane  v.  SaivtelU  suvra,  James  W.  Zane  and 
wife  conveyed  to  a  trustee  certain  lots,  "in  trust  that  he 
should  sell  and  dispope  of  said  lotjs  as  occasion  might  fairly 
offer,"  etc.;  and  Green, Judok,  in  delivering  the  opinion  in 
that  case,  said:  "Unquestionably  the  deed  of  James  W. 
Zane  and  wife,  in  the  view  of  a  court  of  equity,  impressed 
on  these  twenty-one  lota  the  character  of  personalty,  and 
upon  his  death  his  interest  in  these  lots  would  have  passed 
to  his  personal  representatives  as  personalty,  and  not  to 
Ki^  heirs  as  realty.  This  is  a  sequence  of  the  familiar  prui- 
ci|>l(»  that  a  court  of  enuity  regards  land  deedeJ  or  d#;vi8ed 
to  bo  sold  and  converted  into  money,  either  articled  or 
bequeathed^  to  be  invested  in  land,  as  having  the  charac- 
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ter  of  the  property  into  which  it  is  to  be  converted, though 
the  actual  conversion  by  sale  or  purchase  has  not  been 
actually  effected," — citing  HarcunCs  AdmW  v.  Hudnally  14 
Grat.  369,  and  numerous  other  authorities,  among  them 
Craig  V.  Leslie^  3  Wheat.  563,  which  is  regarded  as  a  lead- 
ing case  on  the  question.  The  same  principle  is  an- 
nounced in  the  case  of  Ropp  v.  Minor^  33  Grat.  109;  Eff^ 
inger  v.  Hall^  81  Va.  107.  Authorities  might  be  multi- 
plied in  support  of  this  proposition^  but  these  are  deemed 
sufficient,  when  applied  to  the  facts  of  the  case,  to  lead 
to  the  conclusion  that  the  conveyance  made  to  J.  V.  Blair 
of  the  land  in  controversy  converted  the  same  Into  per- 
sonalty, and,  as  such,  it  devolved  upon  Henry  Ash^  as  ad- 
ministrator of  the  estate  of  C.  R.  Gains,  to  direct  the  sale 
of  said  tract  of  land,  and  receive  and  administer  the  pro- 
ceeds as  part  of  the  personal  estate  of  his  intestate.  I 
hold  now,  upon  a  review  of  the  entire  case,  as  I  held  in  the 
above  opinion,  that  the  decree  complained  of  must  be  re- 
versed and  the  bill  dismissed. 

Reversed. 
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'-- ^1         Brown  v.  Board  of  Election  Canvassers  of  Randolj>h 

I  M  87«|  County. 

Submitted  December  14, 1898— Decided  Febuary  4, 1899. 

Prohibition  -Board  of  Canvassers — County  Seat  Election, 

When  a  board  of  election  canvassers  assume  jurisdiction, 
which  it  has  not,  to  canvass  and  declare  the  result  of  a  vote  upon 
the  relocation  of  a  county  seat,  prohibition  will  lie  to  restrain  it, 
thoug-h,  in  its  proper  action,  its  functions  are  ministerial,  and 
not  subject  to  prohibition,     (p.    827.) 

Application  of  T.  P.  R.  Brown  for  a  writ  of  prohibition 
against  the  board  of  election  canvassers  of  Randolph 
County. 

Writ  Granted, 

D.  C.  Westenhaver,  E.  A.  Cunningham  and  L.  D.  &  J. 
F.  Strader,  for  petitioner. 

C.  Wood  Dailey  and  John  H.  Holt,  for  respondents. 

Brannon,  Judgp:: 

T.  P.  R.  Brown  obtained  from  this  Court  a  rule  against 
certain  persone^,  who  constitute  the  board  of  election  can- 
vassers of  Randolph  ('ounty,  to  show  cause  why  a  writ  of 
pi-ohibition  should  not  be  awarded  him  to  prohibit  that 
board  from  exercising  jurisdiction  to  canvass  the  returns 
and  declare  the  result  of  a  vote  upon  the  question  of  the 
relocation  of  the  county  seat.  We  think  that  the  board, 
though  a  mere  ministerial  body,  is  yet  one  organized  and 
performing  public  functions  under  law,  and  such  a  tribunal 
as  may  be  kept  within  the  legal  bounds  of  its  jurisdiction  by 
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prohibition.  This  seems  to  be  conceded.  Fleming  v. 
Commissioners,  31  W.  Va.  608,  (8  S.  E.  267);  Alderson  v. 
Commissioners,  31  W.  Va.  637,  (8  S.  E.  214t)\Braziey.  Com- 
missioners, 25  \V.  Va.  213.  We  award  the  prohibition  for 
the  reason  that  the  canvassers  have  no  jurisdiction  to  act 
in  the  matter  of  this  vote.  It  belongs  to  the  county  court. 
Reasons  for  this  conclusion  are  given  in  Brown  v.  County 
Court,  45  \\,  Va.  727  (32  S.  E.  165),  this  day  decided. 

Writ  Granted. 


CHARLESTON. 


Brown  v.  Randolph  County  Court. 
Submitted  December  14,  1898— Decided  Feb.  4,  1899. 

County  Seat  Election— G?«/^5/. 

A  voter  or  taxpayer  of  a  county  may  contest  before  the  county 
court,  for  any  legal  cause,  a  vote  upon  the  relocation  of  a  county 
seat.     (p.  835) 

County  Seat  Election  —Canvass  of  Vote—  Board  of  Canvass- 
ers— County  Courts 
Returns  of  a  vote  on  relocation  of  a  county  seat,  taken  at  either 

a  g-eneral  or  special  election,  must  be  canvassed,  and   the  result 

declared  by  the  county  court,  not  by   the   board    of   convassers. 

(p.  829). 


45 

45 

45 
s4a 

©7 
827 
827 
717 

4d 
49 

ten 

738 

45    827 
55    210 

"4rM7 

56  U 

57  227 


45     827 
f63     545 


828  Bkown  V,  Randolph  County  Court.  [45 

3.     St h.T\3TES-r  Construction  of  Statutes, 

In  construing^  a  statute  which  revises  a  former  one,  and  the 
meaning  of  the  former  one  was  settled  either  by  clear  express- 
ions in  it  or  by  adjudication  upon  it,  mere  change  of  phraseology 
will  not  be  construed  to  be  change  of  the  law,  unless  it  evidently 
purports  an  intention  in  the  legislature  to  work  a  change. 
(p.  834.) 

Application  by  T.  P.  R.  Brown  for  a  writ  of    Mandamus 
ag-ainst  the  Randolph  County  Court. 

Writ  Granted. 
D.  C.  Westenhaver,  E.  A.  Cunningham  and  L.  D.  &  J. 

F.  Stratek,  for  petitioner. 

C.  Wood  Dailey  and  John  H.  Holt,  for  respondent. 

Brannon,  Judge: 

At  the  general  election  in  November,  1898,  the  voters 
of  Randolph  County  voted  upon  the  question  of  the  re- 
moval of  its  county  seat  from  Beverly  to  Elkins,  and  when 
the  commissioners  of  the  county  court  met  as  a  board  of 
canvassers  to  canvass  the  returns  of  the  election  for  Gov- 
ernor and  other  officers,  C.  H.  Scott,  John  T.  Davis,  and  W. 

G.  Wilson^  voters  and  taxpa^Trs  of  the  county,  appeared 
before  that  board,  and  moved  it  to  take  up  the  certificates 
sent  from  the  voting  precincts  as  the  vote  upon  the  ques- 
tion, and  declare  the  result;  and  T.  P.  R.  Brown,  a  voter 
and  taxpayer,  objected,  but  the  board  overruled  his  objec- 
tion, and  proceeded  to  open  the  certificates,  when  Brown 
asked  a  recount  of  the  ballots,  and  asked  that  he  be  al- 
lowed to  go  behind  the  returns  apparent  from  the  certifi- 
cates, and  offer  evidence  to  set  aside  the  election  for  fraud, 
and  to  exclude  certain  precincts  for  fraud.  The  matter 
having  been  postponed  till  the  completion  of  the  canvass 
as  to  the  election  as  to  officers,  on  a  later  day  Brown  ob- 
jected to  au}'  canvass  by  the  canvassers  of  the  Aote  on  the 
removal  of  the  county  seat,  and  asked  that  the  certificates 
as  to  it  be  transferred  to  the  county  court,  insisting  that  it 
alone  had  jurisdiction  to  ascertain  and  declare  the  result 
of  this  vote,  and  not  the  board  of  canvassers;  while  Scott 
and  others  insisted  that  the  canvassers  ascertain  and  de- 
clare the  result  from  the  certificates,  without  recount  of 
ballots.,  and  without  going  behind  the  certificates,   and 
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hearing  evidence  of  fraud  in  the  election.  The  board  de^ 
cided  that  it  had  jurisdiction  to  canvass  the  returns  and 
recount  the  ballots,  but  no  further;  and  that,  if  asked  then 
to  hear  evidence  upon  the  fairness  and  legality  of  the  elec- 
tion, it  would  transfer  the  controversy  to  the  county  court, 
in  order  that  that  court  might  determine  it  and  declare 
the  result.  Both  sides  excepted  to  this  action.  When, 
later,  the  county  court  met  in  regular  session,  Brown 
asked  it  to  take  up  the  returns  of  the  election  upon  this 
question,  and  canvass  them*  recount  ballots,  and  bear  evi- 
dence as  to  the  fairness  and  validity  of  the  election,  and 
ascertain  and  declare  the  result;  but  it  refused.  Brown 
has  obtained  from  this  Court  a  mandamus  nisi^  and  now 
asks  that  a  peremptory  Jtiandamus  be  awarded  compelling 
the  county  court  to  exercise  jurisdiction,  and  take  up  the 
returns,  recount  the  ballots,  hear  evidence  of  fraud,  and 
ascertain  and  declare  the  result  of  the  election.  We  must 
determine  whether  this  peremptory  ^nandamus  shall  issue. 
Scott,  Davis,  and  Wilson,  upon  a  mandamus  w/s/ obtained 
from  thisCourt,  and  a  peremptory  mandamus  to  compel 
the  board  of  canvassers  to  simply  declare  the  result  of  the 
election  from  the  certificates.  We  must  determine 
whether  this  mandamus  shall  issue.  Brown  also  obtained 
from  this  Court  a  rule  against  the  board  of  canvassers  to 
show  cause  why  a  writ  of  prohibition  shall  not  issue  to 
prohibit  it  from  any  proceedings  touching  the  canvass  of  the 
returns.  We  must  decide  whether  this  prohibition  shall 
issue.  All  these  proceedings  involve  and  turn  upon  the 
same  questions  of  law. 

The  sole  question  in  this  litigation  is,  which  body  shall 
canvass  the  returns  of  a  vote  at  a  general  election  upon 
the  relocation  of  a  county  seat, — the  county  court  as  such 
or  the  board  of  canvassers  as  such?  Though  these  bodies 
are  composed  of  the  same  persons, — county  commissioners;, 
— yet  they  are  in  law  not  the  same,  but  distinct  bodies. 
The  board  of  canvassers  is  merely  a  body  to  canvass  the 
returns  of  elections  for  public  officers,  acting  simply  on 
the  certificates  sent  from  voting  precincts  by  certain  offi- 
cers holding  the  election,  and  recounting  ballots  when  de- 
mand is  made.  They  may  send  for  those  precinct  officers 
to  ascertain  the  true  result;  but  they  hear  no  contests  ju- 
dicially, no  evidence  of  fraud  in  the  election.    They  act 
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ministerially  only.  If  any  candidate  claims  that  the  elec- 
tion is  fraudulent  or  in  any  wise  illegal,  or  that  ballots  are 
unlawfully  counted  against  him,  or  not  counted  for  him, 
he  must  get  relief  by  contest,  as  provided  in  the  statute 
Brazie  v.  Commissioners^  25  W.  Va.  213.  But  a  county 
court,  as  such,  canvassing  the  returns  of  an  election  upon 
a  vote  upon  a  county-seat  relocation,  is  an  entirely  differ- 
ent tribunal,  having  wider  function.  It  canvasses  the  re 
turns  upon  the  certiftqates,  can  recount  ballots,  hear 
evidence  of  fraud  and  illegality,  and  do  what  in  the  case  of 
candidates  for  office  can  be  done  by  that  court  in  hear- 
ing a  contest.  Poteet  v.  Commissioners^^  30  W.  Va.  58,  (3 
S.  E.  97).  And  that  case,  as  also  Welch  v.  County  Courts 
29  W.  Va.  63,  (1  S.  E.  337),  held  that  returns  of  elections  on 
a  county  seat  must  go  before  the  county  court  to  be  can- 
vassedn  and  to  have  the  result  decltared,  and  not  before  the 
board  of  canvassers.  Such  was  the  law  under  chapter  5, 
section  15,  Acts  1881  (Code  1887,  c.  39,  s.  15),  as  settled  by 
those  two  cases.  But  it  is  insisted  by  Scott  and  others 
that  all  this  has  been  changed  by  chapter  37,  Acts  1895 
(Code  1891,  c.  39^  s.  15).  Scott  contends  that  under  this 
act  of  1895,  the  board  of  canvassers  must  canvass  the  re- 
turns of  such  vote,  if  at  a  general  election,  simply  by  the 
certificates  sent  from  the  precincts,  and  declare  the  result 
of  the  vote;  and  that  the  county  court  has  nothing  to  do 
with  such  canvass  and  declaration.  If  the  election  is  a 
special  one  on  the  question,  it  is  conceded  that  the  county 
court  makes  the  canvass  and  declaration.  I  do  not  concur 
in  this  position.  If  we  look  back  through  the  entire  life 
of  the  State,  we  find  under  the  Constitution  of  1863  the 
board  of  supervisors,  and  under  that  of  1872  the  county 
court,  and  under  the  amendment  in  1879,  of  Art.  VIII.  the 
county  court,  were  given  "superintendence  and  administra- 
tion of  the  internal  police  and  fiscal  affairs  of  their  coun- 
ties.'' The  location  of  a  county  seat  falls  under  this  head. 
If  we  look  at  the  legislation  upon  this  subject  in  all  this 
time,  we  find  that  it  gave  the  supervisors  and  the  county 
courts  jurisdiction  to  entertain  petitions  for  the  removal 
of  the  county  seats,  and  to  order  votes  thereon,  and  to  as- 
certain and  declare  their  results.  Acts  passed  in  1863, 
1868,  1873,  and  1881  show  this.  It  was  fit;  under  these 
Constitutions,  that  the  whole  proceeding  as  to  ordering* 
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vote  upon  the  question  of  removal  of  a  county  seat,  ascer- 
taining  its  result,  and  then  providing  a  court  house  and 
other  buildings  at  the  new  county  seat,  should  be  commit- 
ted to  the  county  court.  It  might  be  questioned  whether 
this  power  could  be  given  to  other  hands.  It  requires 
plain  legislation^  not  merely  doubtful  construction,  to  rev- 
olutionize this  policy,  established  so  long.  The  act  of  1891 
is  made  to  do  so  by  implication  only,  the  chief  point  to 
sustain  such  implication  being  the  omission  to  provide,  as 
former  acts  did,  that  the  clerk  should  lay  the  returns  of  a 
general  election  before  the  county  court.  Let  us  look  at 
the  act. 

The  controlling  reason  for  its  enactment  was  to  author- 
ize, for  the  first  time,  a  special  election  upon  the  relocation 
of  a  county  seat.  I  see  no  other  great  change.  Under  it 
the  petition  frr  a  vote  on  relocation  must  go  to  the  county 
court.  It  alone  could  order  a  vote,  and  make  all  provi- 
sions necessary  for  it  up  to  the  election.  How  after  the  elec- 
tion? It  says:  "The  said  vote  shall  be  taken„  superintended, 
conducted  and  returned  in  the  same  manner  and  by  the 
same  officers  as  elections  for  county  and  state  officers.  If 
said  election  be  held  at  a  general  election,  the  commission- 
ers of  election  shall  make  out  and  sign  a  separate  certificate 
of  the  result  of  said  vote,  and  deliver  the  same  to  the  clerk 
of  the  county  court  within  the  same  time  they  are  required 
by  law  to  deliver  the  certificates  of  the  result  of  the  elec- 
tion of  officers  held  by  them.  And  if  said  election  be  held 
at  a  special  election,  then  said  county  court  shall  at  the 
session  at  which  the  election  is  ordered,  appoint  three  com- 
missioners of  that  election  for  each  voting  place  in  said 
county,  who  shall  ascertain  and  certify  the  result  of  such 
election  in  the  same  manner  as  herein  provided  to  be  done 
at  a  general  election.  And  the  certificates  of  the  result 
of  such  special  election  shall  be  laid  before  the  court  by  the 
clerk  thereof,  at  a  special  session  thereof,  which  shall  be 
held  within  five  days  (Sundays  excepted)  after  said  special 
election.  Said  court  shall  thereupon  ascertain  and  declare 
the  result  of  said  vote  and  enter  the  same  of  record." 
Here  we  observe  an  aim  at  similarity  of  procedure  in  gen- 
eral and  special  elections,  as  far  as  possible.  In  words  it 
requires  the  returns  of  a  special  election  to  go  before  the 
county  court  for  canvass  and  declaration  of  result.    Why 
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should  it  be  different  in  the  case  of  a  general  election?  Is 
it  because  there  are  canvassers  after  a  general  election  to 
canvass  as  to  candidates,  and  none  at  a  special  election, 
and  that  convenience  requires  that  they  canvass  as  to  both 
candidates  and  relocation?  This  idea  is  of  slight  force. 
The  county  court  is  in  existence,  and  it  makes  no  speed  to 
have  the  canvassers  act,  as  removal  cannot  occur  until  the 
county  court  orders  it,  as  the  act  shows.  .  This  act  re- 
quires separate  certificates  as  to  this  election  from  those 
as  to  candidates.  Why?  Because  they  go  for  action  be- 
fore different  bodies.  If  the  canvassers  are  to  declare  the 
result,  why  the  separate  certificates?  And  then  the  unrea- 
sonableness of  making  such  a  difference  between  a  special 
and  general  election.  What  calls  for  it?  But  it  is' urged 
that  former  acts  provided,  as  to  the  certificates  at  general 
elections^  that  "said  clerk  shall  lay  the  same  before  the 
county  court  at  its  next  session,"  whereas  the  act  of  1891 
omits  this  provision  as  to  a  general  election,  but  retains  it 
as  to  a  special  election.  If  this  does  not  sustain  the  theory 
that  only  the  canvassers  can  act,  no  other  provision  does. 
This  clause  may  be  dispensed  with  entirely  without  affect- 
ing the  power  of  the  county  court,  for  the  act  requires  the 
election  officers  to  make  certificates  and  deliver  them  to  the 
clerk  in  the  case  of  general  and  special  elections.  For 
what  purpose?  Plainly  that  he  may  lay  them  before  the 
court,  for  there  is  the  clause  saying:  "Said  court  shall 
thereupon  ascertain  and  declare  the  result  of  said  vote, 
and  enter  the  same  of  record.''  This  clause  applies  to  both 
general  and  special  elections.  On  what  can  the  court  act 
but  on  those  certificates?  The  law  intends  them  in  both 
elections  for  their  action.  They  are  sent  to  the  court,  be- 
cause sent  to  their  clerk.  His  custody  of  them  is  fhe  cus- 
tody of  the  court.  Why  say  that  the  clerk  shall  lay  them 
before  the  court?  If  it  is  said  that  the  fact  that  it  re- 
quires the  clerk  to  lay  the  certificates  before  the  court  in 
a  special  election  excludes  the  idea  that  he  is  to  do  so  also  in 
the  case  of  a  general  election,  I  answer  this  is  at  most  only 
an  implication,  and  that,  if  it  had  been  the  intention  to 
have  the  clerk  lay  them  before  the  board  of  canvassers  sit- 
ting, not  under  th's  act,  but  under  chapter  3,  section  6R. 
Code, — a  body  not  mentioned  in  this  act, — ^we  should  rea- 
sonably expect,  if  this  sharp  distinction  was  in  the  brain 
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of  the  legislature,  that  it  would  have  said  so  in  words. 
Scott's  counsel  contends  that,  as  these  certificates  are  not 
directed  to  be  laid  before  the  county  courts  they  must  go 
somewhere,  and  they  go  before  the  canvassers.  1  answer 
that  this  act  does  not  say  so,  but,  to  the  reverse,  leaves  the 
fair  strong  inference  that  they  go  before  the  court;  and  I 
answer,  further^  that  they  don't  go  before  the  canvassers 
under  section  68,  chapter  3^  because  that  in  terms  is  lim- 
ited to  a  canvass  as  to  candidates  for  office,  and  never  men- 
tions the  canvass  of  returns  to  remove  a  county  seat,  and 
confers  no  power  on  the  canvassers  as  to  that.  The  form 
of  declaration  of  result  gives  a  place  for  every  candidate 
"for  office,"  but  no  place  for  a  candidate  for  a  county  seat. 
This  section  knows  not  that  such  a  candidate  is  running. 
Why  carry  these  certificates  to  a  tribunal  knowing  them 
not,    whose  power  of  attorney  is  silent  as  to  them? 

And  now,  as  a  telling  argument,  contemplate  the  great 
evil  ensuing  upon  the  construction  of  the  act  contended  for. 
The  case  of  Brazie  v.  Commissioners^  25  W.  Va.  213,  holds 
that  canvassers  have  no  power  to  go  behind  the  returns  to 
inquire  as  to  fraud  or  illegality  in  the  election.  Thence  it 
would  follow  that,  if  the  board  of  canvassers  act  on  a  coun- 
ty-seat election,  fraud  would  go  unchallenged,  and  the 
result  must  be  declared  by  the  returns,  however  tainted 
by  fraud.  There  is  -statutory  provision  for  a  contest  given 
to  a  candidate  defeated  by  fraud,  but  none  in  the  case  of  a 
county-seat  vote.  If  the  construction  of  the  statute  con- 
tended for  by  Scott  is  given  it,  the  result  is,  as  Judge 
Green  said  in  the  Poteet  Case^  that  one  running  for  the 
petty  office  of  constable  has  remedy  against  fraud,  but  the 
opponents  of  a  fraudulent  removal  of  a  county  seat — ^a 
most  important  matter — have  none.  If  the  act  is  given 
the  construction  that  I  contend  for,  we  preserve  the  remedy 
laid  down  in  the  Poteet  Case.  If  we  give  it  the  effect  of 
changing  the  law  so  as  to  carry  the  returns  before  the 
board  of  canvassers,  we  ought,  as  a  sequence,  for  reasons 
stated  so  well  in  the  Poteet  Case  as  a  necessity,  vest  in 
that  board  power  to  go  behind  the  returns,  and  hear  evi- 
dence of  fraud  and  illegality.  But  that  would  be  a  total 
change  in  the  character  of  that  tribunal,  and  counsel  for 
Scott  repudiates  that  result.  If  canvassers  cannot  go  be- 
hind returns,  then  certiorari  would  not  answer  to  meet 
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fraud,  as  the  fraud  could  not  be  made  to  appear.  It  ib 
suggested  by  counsel  that  chancery  would  entertain  juris- 
diction. Why  destroy  the  remedy  already  existing  to  go 
abroad  seeking  a  doubtful  remedy,  and  that  by  mere  con- 
struction of  a  statute  by  implication?  In  fact  equity 
disclaims  jurisdiction  in  cases  of  contested  elections.  It 
does  not  overthrow  elections,  or  try  title  to  office,  as  will 
be  seen  in  that*  late  excellent  work,  American  &  English 
Decisions  in  Equity  (volume  3,  pp.  413^  437),  Alderson  v. 
Commissioners,  32  W.  Va.  643,  (9  S.  E.  868).  Though  a 
vote  upon  removal  of  a  county  seat  is  not  an  "election"  in 
strict  sense,  yet  this  rule  of  equity  might  apply  by  analogy. 
However,  as  this  is  not  an  election  for  office,  but  only  on 
a  public  question,  it  may  be  that  equity  would  take  juris- 
diction by  injunction  to  prevent  a  county  court  from  re- 
moving a  county  seat  under  a  vote  tainted  with  fraud.  As 
shown  by  cases  collected  in  the  work  just  cited  (page  439), 
this  may  be  done;  but  the  cases  conflict.  Be  this  as  it 
may„  it  is  no  reason  for  changing  the  well-considered  case 
of  Poteet  v.  Commissioners,  and  destroying  the  ready  rem- 
edy it  gives,  without  very  plain  language  from  the  legis- 
lature. The  object  is  to  reach  the  intention  of  the  legis- 
lature. 1  Bl.  Comm.  61.  Is  it  retasonable  to  say  that  it 
intended  to  make  a  difference  between  special  and  general 
elections  as  to  the  tribunal  declaring  the  result?  Why 
so?  Why  not  harmonize  by  committing  the  power  to  the 
county  court  in  both  cases?  Why  make  a  difference^ 
especially  ^  when  it  destroys  an  essential  remedy?  The 
new  law  retains  the  feature  that  in  both  elections  separ- 
ate certificates  shall  go  to  the  clerk,  and  the  general  claase 
that  the  county  court  shall  declare  the  result,  and  retains 
the  clause  that  the  clerk  shall  lay  the  certificates  before 
the  county  court,  but  only  says  so  as  to  a  special  election. 
This  is  a  mere  inadvertence  of  drafting.  The  draftsman 
intended  it  as  to  both  general  and  special  elections.  If  he 
had  intended  them  in  a  general  election  to  be  laid  by  the 
clerk  before  another  body,  would  he  not  have  said  so?  The 
clause  that  the  county  court  shall  declare  the  result  is  con- 
trolling. "Where  the  law  antecedently  to  the  revision  was 
settled,  either  by  clear  expression  in  the  statute  or  adju- 
dication thereon,  the  mere  change  of  phraseology  shall  not 
be  deemed  or  construed  a  change  of  the  law,  unless  such 
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phraseology  evidently  purports  an  intention  in  the  legis- 
lature to  work  a  change.  A  contrary  construction  might 
be  productive  of  the  most  dangerous  consequences."  Par- 
ramore  v.  Taylor^  Grat.  220,  243;  1  Minor  Inst.  41,  Owners 
V.  Bragdon^  121  Grat.  685;  Vaughan  v.  Jones^  23  Grat.  403. 
The  motive  of  the  act  of  1891  was  to  change  the  old  law  only 
to  the  extent  of  allowing  a  vote  at  a  special  election.  It 
was  not  intended  to  allow  the  county  court  to  canvass  a 
vote  only  at  a  special^  and  not  at  a  general^  one,  and  thus 
take  away  the  citizen's  right  to  contest  an  illegal  vote  on 
the  removal  of  a  county  seat.  Such  change  does  not  speak 
from  the  act.  If  the  construction  contended  for  by  Scott 
is  correct,  it  results  in  this  anomaly:  that  a  vote  at  a  special 
election  can  be  contested  for  fraud  or  other  illegality,  but 
one  at  a  general  election  cannot  be.  This  was  never  in- 
tended. This  alone  is  enough  to  repel  that  construction, 
though  other  reasons  supplement  and  fortify  it.  I  should 
add  the  argument  that  the  act  not  only  requires  the  county 
oonrt  to  "ascertain  and  declare  the  result  of  said  vote," 
but  elsewhere  also  says  that,  if  three-fifths  of  the  votes  be 
in  favor  of  relocation,  "the  said  county  court  shall  enter 
an  order  declaring  the  place  so  receiving  three-fifths  of  all 
the  votes  cast  therefor  to  be  the  county  seat."  Now,  if 
the  intent  was  that  the  canvassers  should  canvass  the  re-. 
turnp„  we  would  look  for  some  provision  to  certify  from  the 
ciinvassers  to  the  county  court  the  result  of  the  canvass, 
to  enable  it  to  make  such  an  order.  There  is  none. 
Why?  Because  it  was  intended  that  the  county  court 
shall  canvass,  and  as  the  result  would  be  on  its 
own  record,,  there  was  no  need  of  a  certificate  of  the  re- 
sult of  the  canvass.  If  we  could  say,  even,  that  the  act 
does  not  provide  what  body  shall  declare  the  result  of  a 
vote  at  a  general  election,  what  then?  As  it  is  the  county 
court  that  entertains  the  proceedings  for  relocation  by  re- 
ceiving the  petition  for  a  vote,  and  ordering  it,  and  the  cer- 
tificates from  the  precincts  are  in  the  custody  of  the  clerk, 
we  would  say  that  it  was  also  to  declare  the  results  not  the 
board  of  canvassers,  as  was  held  in  State  v.  Whitney^  12 
Wash.  420;  f41  Pac.  189.) 

A  taxpayer  or  a  voter  of  a  county,  merely  as  such,  may  ap- 
pear before  the  county  court,  and  in  any  legal  mode  contest 
the  returns  of  and  vote  upon  a  relocation  of  a  county  seat  for 
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fraud,  irregularity  of  illegality,  or  other  ground  which  in  law 
would  change  the  result  or  overthrow  the  vote,  in  whole  or 
part.  This  is  presented  in  brief  of  Brown^s  counsel,  but  is 
not  contested.  Poteei  v.  Commissioners^  30  \V.  Va.  59,  (3  8. 
E.  97);  M'elch  wXouniy  Court,  29  W.  Va.  63,  (1  S.  E.  337); 
Hamilio7i  v.  County' Court,  38  W.  Va.  76,  (18  S.  E  Sj; 
Kriecshel  v.  Board,  12  Wash.  436,  (41  Pac.  186). 

In  deference  to  the  extended  oral  and  printed  argument 
of  counsel,  1  have  said  too  much  in  the  case.  J  regard  it 
as  quite  plain.  From  these  views  it  follows  that  we  mast 
award  j«  peremptory  mand  imus  to  Brown  to  compel  the 
county  court  to  take  jurisdiction,  and  take  up  the  returns 
of  the  vote,  and  canvass  them,  and  recount  the  ballots^  and 
hear  evidence  touching  fraud  and  illegality  in  the  vote,  if 
asked„  and  declare  the  result,  and  enter  it  of  record;  and 
we  must  award  the  writ  of  prohibition  sought  by  Brown 
against  the  board  of  canvassers  prohibiting  it  from  exer- 
cising any  jurisdiction  whatever  over  the  certificates  and 
returns  of  said  vote,  and  we  must  refuse  the  mandamus 
asked  by  Scott,  Davis,  and  Wilson  to  compel  the  board  of 
canvassers  to  proceed  with  the  canvass  of  said  vote. 

Note  by  Dent,  President: 

So  far  as  the  opinion  of  Judge  Brannon  holds  that  the  county 
court  bafi  authority  to  hear  and  determine  contests  with  reg-ard  to 
the  relocation  of  a  court  house,  it  is  undoubtedly  legislation  by  ju- 
dicial construction  to  supply  as  a  matter  of  necessity  an  inadvert'  nt 
omission  in  the*  statute.  The  same  may  be  said  of  the  decision  in 
the  case  of  Poteet  v.  Commissioners y  30  W.  Va.  58,  (3  S.  E.  97).  But 
to  hold  otherwise  is  to  deny  to  the  taxpayers  the  undoubted  right  to 
inquire  into  and  know  whether  their  court  house  has  been  relocated 
in  the  manner  provided  by  law  And  for  this  reason,  thoUg-h  reluct- 
ant to  usurp  legislative  functions,  I  concur  in  the  proposed  judicial 
amendments  of  the  statute  to  prevent  a  denial  of  the  just  rights  of 
those  in  interest.  Judge-made  law,  in  such  an  unforseen  event,  is 
better  than  no  law.  It  is  at  least  in  accord  with,  and  preservative 
of,  that  favorite  maxtum  of  the  courts  of  common  law,  founded  on  fic- 
tion though  it  be,  that**there  is  no  right  without  a  remedy."  Charles- 
ton df  S.  Bridge  Co,,  v.  Kanawha  County  Court,  41  W.  Va.,  676,  (24 
S.  E.  1002). 

Writ  Granted, 


;  '■ 
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CHARLESTON. 

State  v,  Cottrell. 

Submitted  February  4,  1899— Decided  Feb.  8,  1899. 

1    BurgIjAKV -- Indictment 

In  an  indictment,  a  count  evidently  intended  for  burglary, 
which  fails  to  charge  the  offense  as  burglariously  committed,  is 
bad,  and  should  be  quashed.  StaU  v.  Meadows,  22  W.  Va.  766. 
(p.  839). 

2.  BvRGL.A.KV-^Indiclment— Housebreaking — Sentence. 

A  person  found  guilty  by  the  verdict  of  a  jury,  under  a  bad 
count  for  burglary,  cannot  be  sentenced  for  housebreaking,  al- 
though the  indictment  contain  a  good  count  charging  the 'latter 
offense,     (p.  837) .  •  - 

3.  Disqualification  of  Jxtdge. 

It  is  improper  for  a  judge  to  tty  indictment  signed  by  him  as 
prosecuting  attorney,     p.  839). 

Error  to  Circuit  Court,  Ritchie  County. 
Richard  Cottrell  was  convicted  of  burg-lary,,  and   brings 
error. 

/Reversed. . 
P.  Lipscomb,  for  plaintiff  in  error.  . 

Dent,  Judge  : 

Richard  Cottrell  was  tried  for  a  felony  in  the  circuit  conrt 
of  Ritchie  county,  found  guilty,  and  sentenced  to  two  years 
in  the  penitentiary.  On  a  writ  of  error  to  this  Court  he  re- 
lies on  the  following  asHignments:  (1)  That  the  county  in 
the  indictment  on  which  he  was  found  guilty  should  be 
quashed,  because  it  fails  to  ufie  the  word  "burglariously"; 
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(2)  that  the  judge  who  tried  the  case  was  also  the  prosecut- 
ing attorney  who  signed  the  indictment. 

The  indictment  is  as  follows:  "The  State  of  West  Vir- 
ginia, Ritchie  County,  to  wit:  In  the  Circuit  Court  of  said 
County.  The  grand  jurors  of  the  State  of  West  Virginia, 
in  and  for  the  body  of  the  county  of  Ritchie,  and 
now  attending  the  said  courts  upon  their  oaths  present  that 
Richard  Cottrell,  on  the day  of  July,  189t>,  in  said  coun- 
ty of  Ritchie,  the  dwelling  house  of  one  H.  J.  Amoe  there 
situate,  in  the  nighttime  of  that  day,  feloniously  did  enter, 
without  breaking  the  same,  with  intent  the  goods  and  cfiat- 
tels  of  the  said  H.  J.  Amos,,  in  the  -said  dwelling  house,  then 
and  there  being,  feloniously  did  steal,  take  and  carry  away, 
and  three  pillows  of  the  value  of  one  dollar  each,  and  three 
pillow  slips  of  the  value  of  twenty-five  cents  each,  one 
bucket  of  the  value  of  twenty-five  cents,  and  one  lamp 
of  the  value  of  one  dollar,  three  table  forks  of  the  value  of 
fifty  cents  each,  and  two  chairs  of  the  value  of  one  dollar 
each,  and  one  pepper  box  of  the  value  of  twenty-five  cents^ 
and  one  coffee  mill  of  the  value  of  one  dollar,  and  three  bed 
quilts  of  the  value  of  two  dollars  each,  of  the  goods  and 
chattels  of  the  said  Hv  J.  Amos,  in  the  said  dwelling  house 
then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away,  against  the  peace  and  dignity  of  the  State.  And 
the  jurors  aforesaid,  on  their  oaths  aforesaid^  do  further 

present  that  the  said  Richard  Cottrell  on  the day  of 

July„  1896,  in  the  said  county  of  Ritchie,  a  certain  other 
dwelling  house  of  H.  J.  Amos  there  situate,  in  the  daytime 
of  that  day,  did  feloniously  break  and  enter,  with  Jntent  the 
goods  and  chattels  of  the  said  H.  J.  Amos,  in  the  said 
dwelling  house  then  and  there  beings  feloniously  to  steal, 
take,  and  carry  away,  and  three  pillows  of  the  value  of  one 
dollar  each,  and  three  pillow  slips  of  the  value  of  twenty- 
five  cents  each,  and  one  bucket  of  the  value  of  twenty-five 
cents,  and  one  lamp  of  the  value  of  one  dollar,  and  three 
table  forks  of  the  value  of  fifty  cents  each,  and  two  chairs 
of  the  value  of  one  dollar  eacb^  and  one  pepper  box  of  the 
value  of  twenty-five  cents,  and  one  coffee  mill  of  the  value 
of  one  dollar,  and  three  bed  quilts  of  the  value  of  two  dol- 
lars each,  of  the  goods  and  chattels  of  the  said  H.  J.  Amos 
In  the  said  dwelling  house  then  and  there  being  found,  fel- 
oniously did  steal,  take,  and  carry  away,  against  the  peace 
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and  dignity  of  the  state.  R.  H.  Freer,  Prosecuting  Attor- 
ney." The  prisoner  moved  to  quash  it,  which  motion  was  nev- 
er acted  upon.  The  jury  brought  in  a  verdict  of  guilty  under 
the  first  count  of  the  indictment.  The  prisoner  moved  to 
set  it  aside  and  in  arrest  of  judgment.  The  court  overruled 
his  motion,  and  sentenced  him  to  two  years'  confinement  in 
the  penitentiary. 

The  first  count  evidently  attempts  to  charge  burglary, 
but  fails  for  want  of  the  word  "burglariously,"  and  it  there- 
fore should  have  been  quashed,  and,  the  jury  having  found 
their  verdict  on  such  bad  count,  the  judgment  should  have 
been  arrested  and  the  count  quashed,  for  the  reason  that 
there  is  no  punishment  prescribed  by  the  statute  for  the 
offense  charged.  State  v.  Meadows,  22  W.  Va.  766.  The 
courts  however,  presumably  not  desiring  to  quash  papers 
prepared  when  holding  the  office  of  prosecuting  attorney, 
proceeded  to  sentence  the  prisoner  under  the  second  count. 
For  burglary  the  punishment  is  not  less  than  five  nor  more 
than  fifteen  years  in  the  penitentiary;  for  housebreaking, 
it  is  not  leas  than  one  nor  more  than  ten  years;  and  for  pet- 
it larceny,  it  is  not  exceeding  one  year  in  jail.  The  tame 
fixed  was  evidently  under  the  second  count,  as  it  could  not 
have  been  under  the  first,  nor  could  it  have  been  for  petit 
larceny.  The  things  charged  as  taken  were  less  than  twen- 
ty dollars  in  value. 

Nor  is  it  proper  for  a  judge  to  try  indictments  signed  by 
him  as  prosecuting  attorney.  No  prosecutor  likes  to  quash 
his  own  papers,  and  his  knowledge  of  the  facts  obtained 
while  prosecutor  may  tend  to  prejudice  the  prisoner's  righl 
to  a  fair  and  impartial  trial.  Evil  appearances  should  be 
avoided,  that  the  fountain  of  justice  may  be  kept  pure.  The 
judgment  is  reversed,  the  verdict  set  aside^  the  first  count 
in  the  indictment  is  quashed,  and  the  case  remanded  to  be 
proceeded  in  according  to  law. 

Reversed, 
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ABSENCE  OF  JUSTICE.     See  Justice  of  the  Peace  1. 

ACCEPTANCE.     See  Contracts  3. 

ACCEPTANCE  OF  NOTES.     See  Mechanic's  Lien  3. 

ACCEPTANCE  OF  SERVICE,     See  Service  of  Process, 

ACCIDENT.     Couch  v.  C  &,  O.  R,  Co,  51. 

ACCRUAL  OF  ACTION,     See  Statute  of  Limitations  1. 

ACKNOWLEDGEMENT.      See  Corporations  12;    Deed  9;  Notary 
Public, 

ACTIONS.     See  Corporations  6 

ACTS  OF  OFFICERS.     See  Municipal  Officers, 

ACTS  OF  THE  LEGISLATURE.     See  JuHsdiction  of  Courts, 

ADMINISTRATORS. 

1.  An  administrator  with  the  will  annexed  of  a  decedent  who  is  in- 
debted at  the  time  of  his  death,  and  who  leaves  nothing-  with 
which  to  satisfy  the  same  except  a  tract  of  land  which  has  been 
obtained  from  him  by  fraud,  to  set  aside  which  fraudulent  con- 
veyance from  him  a  suit  had  been  instituted  by  such  decedent, 
and  determined  adversely  to  him  in  the  circuit  court,  has  the 
right  to  prosecute  an  appeal  from  said  decree,  holding  that  a  pur- 
chaser from  said  fraudulent  grantee,  indirectly,  during  the  pend- 
ency of  such  litigation,  was  an  innocent  purchaser,  and  entitled 
to  hold  the  property.     O'Connor  v.  O'Connor^  355. 

2.  The  syllabus  in  the  case  of  Cann  v.  Cann^  40  W.  Va.  138,  is  ap- 
proved.    Cann  v.  Cannes  Heirs,  563. 
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ADMISSIONS.     See  Res  Adjudicata  4. 

ADVERSE  POSSESSION. 

1.  Where  the  claims  asserted  by  adjoining-  landowners  as  to  their 
respective  boundaries  are  such  as  to  cause  an  interlock,  and  either 
of  the  parties  is  in  actual  adverse  possession  of  a  part  of  the  land 
claimed  by  him  under  his  deed  outside  of  the  interlock,  and  the 
other  is  in  actual  adverse  possession  under  color  of  title  of  the 
land  embraced  in  the  interlock  or  land  in  controversy,  claiming 
under  and  to  the  limit  of  his  deed,  the  latter  will,  in  contempla- 
tion of  law,  be  reg-arded  as  being*  in  actual  adverse  possession  of 
all  the  land  in  the  interlock,  not  simply  that  actually  occupied  or 
enclosed  by  him.     Vintroux  v.  SimmSj  548. 

2.  If  such  party  actually  in  adverse  possession  of  the  interlock  un- 
der color  of  title  retains  such  possession  for  ten  years,  he  will  be 
entitled  to  hold  the  same,  althoug-h  the  other  party  may  be  in  pos- 
session of  his  land  outside  of  the  interlock.     Id,  549. 

See  Co- Tenancy  f  3,  5. 

ADVERSE  TITLE. 

If  a  person  owning  an  adverse  title  to  land  represents  such  title 
as  bad  and  the  title  of  another  as  good,  and  advises  innocent  per- 
sons to  purchase  under  the  latter  title,  and  they  do  so  by  reason 
of  his  representations,  he,  and  those  claiming-  under  him,  will  be 
estopped  from  setting  up  his  title  adversely  to  such  purchasers, 
whether  it  be  good  or  bad.     Bodkin  v.  Arnold,  91. 

AFFIDAVIT.     See  Unlawful  Entry  and  Detainer,  2. 

AGENCY. 

1.  An  agent  must  be  proven  to  have  power  to  do  the  act  in  question. 
Grafton  &,  G,  R.  Co,  v.  Davisson,  13. 

2.  The  ag-ency  of  a  real  estate  ag-ent  and  his  duty  to  his  principal 
ceases  upon  the  delivery  of  the  title  and  payment  for  the  prop- 
erty.    Board  of  Trustees  v.  Blair,  813. 

3.  After  the  termination  of  the  ag-ency,  the  ag-ent  has  the  same  rig-ht 
as  any  other  to  deal  in  the  propertj'.     Id, 

AGISTER'S  LIEN. 

1.  One  who  keeps  a  horse  or  other  live  stock  for  compensation  has  a 
lien  thereon  for  such  compensation  by  Code  1891,  c.  100  s.  15. 
Lambert  v.  Nicklass,  527. 

2.  An  innkeeper  or  keeper  of  live  stock  who  has  a  lien  on  the  prop- 
erty does  not  lose  the  lien  by  levying-  an  attachment  upon  the 
property.      Id. 

AMBIGUITY.     See  Deed  7. 

AMENDMENT  OF  RETURN.     See  Foreign  Corporations, 
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ANSWER.     See  Equity  Pleading;  Mandamus  2. 

APPEAL. 

1.  An  error  of  the  court  in  reach ingr  a  wrong"  conclusion  as  to  facts 
upon  the  evidence  is  not  correctible  by  bill  of  review,  but  by 
appeal.     Wethered  v.  Elliott ^  436. 

2.  The  writ  of  certiorari  when  awarded  in  civil  cases  before 
justices,  under  sections  2,  3,  chapter  110,  Code,  is  an  appellate 
process,  designed  to  eifect  the  ends  of  justice;  and  the  circuit 
court  has  a  large  discretion  in  awarding-  the  same,  reviewing 
judgments,  and  granting  new  trials,  thereunder,  and  unless  such 
discretion  is  plainly  abused,  this  Court  cannot  interfere  there- 
with.   Michaelson  v.  Cautley^  533. 

3.  Where  adult  defendants  are  negligent  of  their  defense  in  the 
lower  court,  they  cannot  be  heard  in  an  appellate  court.  Cann 
V.  Cannes  Heir's,  563. 

4.  An  objection  to  a  bill  in  chancery,  made  for  the  first  time  in  this 
Court,  for  the  reason  that  it  is  not  signed  by  counsel,  will  not  be 
entertained.    Jones  v,  Shufflin,  729. 

See  Administrators  1;  Bill  of  Review  4;  Commissioners  in  Chan- 
cery 2, 3;  Certiorari;  Decree  2;  Justice  of  the  Peace  2;  New  Trial  2; 
Unlawful  Entry  and  Detainer  2. 

APPEALABLE    DECREE. 

A  decree  which  adjudicates  all  the  principles  of  a  cause  and  settles 
the  rights  of  the  parties,  leaving-  nothing  further  to  be  done  but 
execute  it,  is  such  a  decree  as  will  support  an  appeal  from  a 
decree  which  grants  a  rehearing  of  the  first  decree.  Deaton  v. 
Mitchell,  670. 

APPELLATE  COURT.     See  Bill  of  Exceptions  1;  Equity  8. 

APPEAKANCE.     See  Foreign  Contracts  1. 
APPOINTMENT  OF  RECEIVERS.     See  Corporations  7. 

ARGUMENT  OF  COUNSEL. 

Counsel  necessarily  have  g-reat  latitude  in  the  argument  of  a  case, 
and  it  is,  of  course,  within  the  discretion  of  the  court  to  restrain 
them;  but  with  this  discretion,  the  appellate  court  will  not  inter- 
fere, unless  it  clearly  appears  from  the  record  that  the  rights  of 
the  prisoner  were  prejudiced  by  such  line  of  argument.  State  v. 
At  ten,  66. 

ASSIGNMENT. 

A  verbal  assignment  of  an  open  account  in  consideration  of  future 

credit  and  merchandise  sold  and  delivered  is  a  good  equitable 

assigfnment,    although    not   afterwards    reduced  to    writing,    a^ 

promised.     Kennedy  v.  Schilansky,  521. 

See  Chose  in  Action;  Partnership  1.  2. 
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ASSIGNMENT  FOR  BENEFIT  OF*  CREDITORS.      See  Corpo- 

rations  9. 

ASSIGNMENT  OF  JUDGMENT. 

A  writing-  g-iven  by  a  client  to  his  attorney  in  a  suit  authorizing-  the 
attorney  to  retain  oui  of  the  judgment,  when  recovered,  a  part  for 
his  compensation,  is  an  assignment  of  such  part.     Bent  v.  Lips- 
comb, 183. 
See  Attomey-at-Law, 

ASSUMPSIT. 

Assumpsit  will  lie  on  a  writing-  under  seal  g-uarantying-  repayment 
of  money  borrowed  evidenced  by  borrower's  bond,  and  secured  by 
collateral  mortgage  which  is  to  be  repaid  in  monthly  installments 
and  payment  of  monthly  dues  on  stock,  and  providing  that,  after 
six  months*  default  in  monthly  payments,  at  option  of  the  lender 
the  principal  debt  shall  at  once  become  due  and  collectible  and 
the  mortgage  foreclosed,  when  default  has  been  made  and  mort- 
gag-e  foreclosed  in  a  court  of  competent  jurisdiction  having-  juris- 
diction of  the  subject-matter  and  parties,  and  a  decree  ascertain- 
ing the  balance  due  after  subjecting  all  the  property  embraced 
in  the  mortgage  on  account  of  the  debt.  If  the  insolvency  of  the 
principal  debtor  be  alleged.  Middle  States  L.  B.  df  C  Co.  v. 
Engle,  688. 

ATTACHING  CREDITOR.     See  Garnishment, 

ATTACHMENT. 

1.  Property  in  custodia  legis  can  not  be  attached.  Brewer  v.  Hut* 
ton,  106 

2.  Whether  the  court  is  in  session  or  vacation,  the  clerk's  office  la 
open  for  the  purpose  of  commencing  suits  or  actions  by  issuing 
process  therefor,  including  also  process  of  attachment  under 
chapter  106  of  the  Code.    Abney  v.  Ohio  L,  &  M,  Co,^  446. 

See  Agister's  Lien,  2. 

ATTESTATION  BY  CLERK.    See  Bill  of  Exceptions  2. 

ATTORNEY  AT  LAW. 

An  attorney  at  law  has  a  lien  upon  a  judgment  recovered  by  him  for 
his  client  for  his  compensation,  which  lien  is  good  against  an  as- 
signee of  the  judgment,  though  he  had  no  notice  of  the  lien.    Bent 
V.  Lipscomb,  183. 
See  Assignment  of  Judgment;  Contracts  1. 

ATTORNEY  AND  CLIENT. 

An  attorney  for  a  client  whose  property  is  sold  at  judicial  sale  to 
satisfy  liens  and  charges  against  it,  who  notified  such  client 
prior  thereto  of  the  time  and  terms  of  sale,  and  of  the  result  there- 
of soon  after  the  sale  and  confirmation,  and  no  objection  was 
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made  thereto  by  the  client,  the  relation  of  attorney  ceased  be- 
tween the  parties,  as  to  the  land  itself,  from  the  confirmation  of 
the  sale,  and  only  continued  so  far  as  such  attorney  might  have 
to  do  w  ith  the  proceeds  of  the  sale.     iVilliatns  v.  Maxwell^  2V7. 

ATTORNEY  OF  RECORD.    See  Building  and  Loan  Association  4. 

ATTORNEY'S  LIEN.     See  Attomey-ai-Law. 

BALLOTS.     See  Elections  by  the  People  4,  5. 

BAPTIST  MISSIONARY  SOCIETY.     See  Corporations  13.     . 

BILL  IN  EQUITY. 

**The  defense  of  the  statute  of  limitations  and  laches  and  stale  de- 
mand'* being- proper  grounds  for  demurrer,  a  bill  setting  up  a 
stale  demand,  without  alleging  any  reasonable  excuse  for  delay 
in  the  assertion  thereof,  should  be  dismissed  for  want  of  equity, 
unless  properly  amended.  Janns  v.  Martinis  Admr.,  347. 
See  Appeal  4;  Mortgage  1;  Presumption  of  Pay tnent;  Res  Adju- 
dica  3;  Title, 

BILL  OF  EXCEPTIONS. 

1.  A  bill  of  exceptions  must  be  signed  by  the  judge,  else  it  can  not 
be  considered  in  the  appellate  court.  Adkins  v.  Globe  Fire  Ins. 
Co.,  384. 

2.  The  record  entered  in  the  law  order  book  of  a  circuit  court  must 
attest. that  a  bill  of  exception  was  executed  and  made  part  of  the 
record,  else  such  bill  can  not  be  considered,  though  inserted  in 
the  record  by  the  clerk.  (As  to  exceptions  shown  by  order,  where 
there  is  no  bill  of  exceptions.)    Id. 

See  Record  1. 

BILL  OF  REVIEW. 

1.  There  need  be  no  leave  of  court  to  file  a  bill  of  review  based  on 
error  of  law,  but  such  leave  is  necessary  when  the  bill  of  review 
is  based  on  newly-discovered  facts.     Dunfee  v.  Childs,  155. 

2.  Three  years  is  the  limitation  for  a  bfli  of  review,  and  five  years 
for  a  motion  to  reverse  a  decree  by  default.  (Brannon,  Presi- 
dent, fixes  two  years  for  both.)     Id. 

3.  A  bill  of  review  for  newly-discovered  evidence  will  not  lie  where 
the  evidence  is  simply  confirmatory  or  cumulative.  It  must  be 
decisive  in  its  character, — such  as  ought,  if  true,  upon  rehearing 
to  produce  a  difi^erent  decree,  and  of  which  the  party  was  ignor- 
ant at  the  time  of  the  decree,  and  could  not  have  learned  by  the 
exercise  of  reasonable  diligence.      Wethered  v.  Elliott^  437. 

4.  When  a  bill  of  review  is  predicated  on  the  sole  ground  of  after- 
discovered  evidence,  and  during  the  pendency  of  said  bill  of  re- 
view more  than  two  years  elapse  after  the  date  of  the  decree 
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sougfht  to  be  reviewed,  and  said  bill  of  review  is  then  dismissed, 

an  appeal  from  the  decree  sought  to  be  reviewed  will  be  barred. 

Id. 

See  Appeal  1;  Laches  4. 

BILL  QUIA  TIMET,     See  Suretyship  4. 

BOARD  OF  CANVASSERS.  See  County  Seat  Election  2;  Man- 
damus 1,  3;  Prohibition  2. 

BOARD  OF  DIRECTORS.     See  Corporations  9. 

BOARD  OF  EDUCATION.     See  Public  Schools  1.  2. 

BONDS.  See  Deputy  Sheriff  1,  2;  Municipal  Corporations  4,  5;  Sub- 
rogation. 

BOUNDARIES.     See  Adveree  Possession  1. 

BREACH  OF  BOND.     See  Deputy  Sheriff  4. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  Foreign  building  associations  legally  doing  business  in  this 
State  have  the  same  rights,  powers,  and  privileges,  and  are 
subject  to  the  same  regulations,  restrictions,  and  liabilities  as 
domestic  associations.     Archer  v.  Baltifnore  B,  &  L.  Asso.  37. 

2.  Building  associations  are  authorized  to  adopt  by-laws  fixing  a 
minimum  premium  at  which  to  award  loans  to  their  members, 
such  premiums  to  be  deducted  from  the  loans  in  advance  or  paid 
in  periodical  installments.     Id. 

3.  Section  26,  chapter  54,  Code,  in  so  far  as  it  exempts  building 
associations  from  the  operation  of  the  general  law  in  relation  to 
usury,  is  not  unconstitutional.     Id.  38. 

4.  A  building  and  loan  association  chartered  by  the  state  of  New 
York,  which  has  complied  with  our  statute  by  appointing  an 
attorney  in  this  State  to  accept  service  for  it,  does  not  thereby 
become  a  domestic  corporation.  Savage  v.  People^s  B,  L,  &  S,  A. 
275. 

5.  Where  a  certificate  of  stock  on  its  face  provides  that  the  holder 
may  withdraw  the  amount  paid  on  the  same  to  a  building  and 
loan  association,  at  any  time  within  three  years  from  its  date, 
together  with  six  per  cent,  interest,  all  of  which  are  payable  in 
the  manner  set  forth  in  the  articles  of  association  and  by-laws, 
and  terms  and  conditions  printed  on  the  back  of  certificate, — the 
fourth  of  which  conditions  provides  that  **the  payment  on  this 
certificate  cannot  be  withdrawn  until  after  three  years  from  the 
date  of  this  certificate;  if  withdrawn  between  that  date  and 
maturity,  the  holder  shall  be  entitled  to  receive  sixty  dollars  for 
each  of  said  shares,  together  with  six  per  cent   per  annum," — 
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said  condition  and  the  by-laws  of  said  association  existing  at  the 
date  of  said  certificate  are  a  part  of  the  contract,  and  the  manner 
and  time  of  withdrawal  and  payment  cannot  be  changed  by  a 
subsequent  by-law.     Id. 

BURDEN  OF  PROOF.    See  Fraudulent  Conveyance  5,  7, 8;  Fraud  2. 

BURGLARY. 

1.  In  an  indictment,  a  count  evidently  intended  for  burglary,  which 
fails  to  charge  the  offense  as  burglariously  committed,  is  bad, 
and  should  be  quashed.     State  v.  Cottrell,  837. 

2.  A  person  found  guilty  by  the  verdict  of  a  jury,  under  a  bad  count 
for  burglary,  cannot  be  sentenced  for  housebreaking,  although 
the  indictment  contain  a  good  count  charging  the  latter  offense. 
Id. 

BY-LAWS.    See  Corporations  5. 

CANVASS  OF  VOTE.     See  County  Seat  Election  2. 

CENSUS.     See  Constitutional  Law  1. 

CERTIFICATE.    See  Identity  of  Document;   Notary  Public;  Rec- 
ordation, 

CERTIFICATES  OF  ELECTION.     See  Elections  by  the  People  4, 5; 
Mandamus  3. 

CERTIORARI. 

The  statutory  remedy  of  certiorari  to  judgments  of  justices  in  civil 

cases  is  merely  a  form  of  appeal.     Parsons  v.  Aultntan  Miiler  & 

Co.,  473. 

See  Appeal  2;  Judgment  1;  Return;  Supreme  Court  of  Appeals  1. 

CESTUI  QUE  TRUST.     See  Deed  1. 

CHANGE  OF  VENUE.     See  Equity  9. 

CHARGES  ON  SEPARATE  ESTATE.     See  Married  Women  1. 

CHARTER.     See  Corporations  13. 

CHATTEL  MORTGAGE. 

1.  R.  executes  a  deed  of  trust  on  two  muies  to  H.,  trustee,  to  secure 
Y.  in  the  sum  of  one  hundred  and  sixty-five  dollars.  The  deed  is 
recorded  in  R.  County,  November  23,  1895,  the  day  of  its  execu- 
tion. The  property  is  removed  to  C.  County,  and  the  deed  re- 
corded there  December  5,  1895.  The  property  is  removed  to  F. 
County,  and  the  deed  recorded  there  November  28,  18%.     On  No- 
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vember  30,  18%,  action  is  broug-ht  by  H.,  trustee,  in  detinue,  for 
the  mules,  before  a  justice,  in  F.  County,  ag'ainst  C,  who  is  in 
possession.  At  the  trial  the  deed  of  trust  is  griven  in  evidence, 
mules  identified,  possession  is  proven  with  C,  and  that  one  hun- 
dred dollars  on  the  trust  lien  is  still  due  and  unpaid.  H.,  the 
trustee,  has  shown  superior  title,  and  is  entitled  to  recover,  un- 
less C.  shows  that  he  purchased  the  mules  without  notice,  and  for 
valuable  consideration,  without  C.  and  R  Counties,  three  months 
or  more  prior  to  the  recordation  of  the  deed.  Hundley  v.  Callo- 
way^  516. 

2.    In  such  case,  if  plaintiff  establish  his  right  to  recover,  the  meas- 
ure of  his  damag'es  would   be  the  amount  proved  to  be  due  and 
unpaid  on  the  trust  lien,  for  which  he  should  have  alternate  judg"- 
ment  against  the  purchaser.     Id. 
See  Assumpsit;  Guaranty;  Mortgage  2,  3. 

CHOSE  IN  ACTION. 

The  first  assignee  of  a  chose  in  action  has  preference.  Turk  v. 
SkiUs,  82. 

CIRCUIT  COURTS. 

1.  A  term  of  a  circuit  court  of  one  county  can,  if  necessary,  prolong* 
its  session  beyond  4  o'clock  p.  m.  of  the  third  day  of  the  time  fixed 
for  a  term  in  another  county.  First  National  Bank  v.  Parsons ^ 
688. 

2.  Circuit  courts  of  different  counties  in  the  same  circuit  may  sit  at 
the  same  time.    Id. 

CLERK'S  OFFICE.     See  Attachment  2. 

CLOUD  ON  TITLE.     See  TitU. 

COLLATERAL  ATTACK.     See  Eminent  Domain. 

COLOR  OF  TITLE.     See  Adverse  Possession  1,  2. 

COMMISSIONER  IN  CHANCERY. 

1.  A  finding  of  facts  by  a  commissioner,  confirmed  by  the  circuit 
court,  is  viewed  with  peculiar  respect  by  this  Court,  and  such 
finding  will  not  be  disturbed  unless  plainly  erroneous.  Cann  v. 
Cann's  Heirs,  563. 

2.  Where  questions  of  fact  are  referred  to  and  passed  upon  by  a  com- 
missioner, and  the  findings  of  the  commissioner  are  overruled  and 
disaffirmed  by  the  circ^t  court,  the  appellate  court  must  deter- 
mine fcr  itself,  from  the  facts  and  circumstances  discl'^sed  by  the 
record,  whether  it  will  sustain  the  conclusion  of  the  commissioner 
or  that  of  the  circuit  court.    Hyre  v.  Lambert,  715. 

3.  A  case  in  which  the  appellate  court,  upon  the  facts  and  evidence 
reversed  the  action  of  the  circuit  court  in  overruling  the  findings 
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of  the  commissioner  and  in  sustaining*  exceptions  taken  to  the 
commissioner's  report,     /d. 
See  Equity  2. 

COMVIISSIONER'S  REPORT.     See  /^es  Adjudicata  1. 

COMPENSATION.     See  Deputy  Sheriff  2,  3,  4;   Vendor  and  Ven- 
dee 3. 

COMPENSATION  OF  TEACHER.     See  Public  Schools  2. 

COMPETENCY  OF  WITNESS.     See   IVitness  1,  2. 

CONDITION  PRECEDENT.     See  Insurance, 

CONDUCT  OF  ELECTION.     Sec  Municipal  Corporations  ♦. 

CONFLICT  OF  EVIDENCE.     See  Evidence  6. 
CONSIDERATION.     See  Fraudulent  Conveyance  1,  7,  8 

CONSTITUTIONAL  LAW. 

1.  When,  after  a  census,  the  Leg'islature  has,  by  law,  created 
delegate  districts,  and  apportioned  delegates  for  the  House  of  Del- 
egates among  the  counties  and  districts,  section  10  of  Article  VI 
of  the  Constitution  forbids  any  change  until  after  the  next  census 
An  act  making  earlier  change  is  void.  Hartnison  v.  Ballot  Com' 
missionerSf  179. 

2.  Amendment  14  of  the  Constitution  of  the  United  States  does  not 
render  our  statute  law  allowing  distress  warrant  for  rent  uncon- 
stitutional and  void      Anderson  v.  Ifenry,  319. 

3.  That  clause  of  section  6,  Article  XIII,  of  the  State  Constitution, 
forfeiting  land  for  the  failure  of  the  owner  to  enter  it  for  taxa- 
tion, is  not  in  violation  of  that  clause  of  the  fourteenth  amendment 
to  the  federal  constitution  restraining  states  from  depriving  any 
person  of  life,  liberty,  or  property  without  due  process  of  law. 
State  V.  SponangUy  415. 

4  The  fourteenth  amendment  to  the  federal  constitution  does  not 
itself  define  "due  process  of  law.'*  What  was  such  before  its 
adoption  continues  such.  It  does  not  prohibit  a  state  from  future, 
new  legislation,  action,  or  proceedings  necessary,  in  its  judg- 
ment, in  the  administration  of  its  government,  so  it  bear  alike  on 
all  similarly  circumstanced,  and  be  not  unusual,  oppressive,  or 
arbitrary  action,  assailing  the  esssential  rights  of  the  person.  Id. 
See  Building  and  Loan  Association  3;  Corporations  14;  Jurisdic- 
tion of  Courts;   Taxation  2,  3,  4. 

CONSTRUCTION.  See  Order  of  Publication;  Oil  Lease  1,  2,  4; 
Power  of  Attorney;  Statutes;   Vendor's  Lien  1,  2. 
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CONSTRUCTION  OF  WRITING.     See  Deed  2,  3,  5. 
CONTEST.     See  County  Seat  Election  1. 

CONTESTED  ELECTION. 

A  notice  of  contest  as  to  a  municipal  office  which  shows  that  the  con- 
testant was  the  opposing-  candidate  for  such  office  is  not  fatally 
defective  in  not  showing-  that  the  contestant  had  the  requisite  stat- 
utory qualifications.  The  statute  relating  to  contests  for  county 
and  district  offices  makes  this  a  matter  of  defense  on  the  part  of 
the  contestee.      Cushwa  v.  Lamar^  327. 

CONTINUANCE.     See  Jnstice  of  the  Peace  1;  Suretyship  3. 

CONTRACTS. 

1.  A  contract  between  a  sheriff  and  a  taxpayer,  by  which  the  tax- 
payer is  to  act  as  a  sheriff's  attorney  at  a  fixed  sum,  to  be  ap- 
plied on  the  taxpayer's  taxes,  is  ag-ainst  public  policy,  and  a 
court  will  not  apply  it  as  payment  on  the  taxes.  Miller  v.  Wise- 
ner^  59. 

2.  A  contract  to  render  personal  services  for  a  longer  term  than  one 
year  is  void,  under  the  statute  of  frauds,  and  no  suit  can  be  main- 
tained upon  the  contract  itself;  but,  after  performance  of  the  ser- 
vice, there  may  be  recovery  of  its  worth  upon  a  guantum  tneruii. 
Id. 

3.  Generally,  the  place  of  the  acceptance  of  a  proposal  is  the  place 
of  contract.     Galloway  v.  Standard  Fire  Ins.  Co.,  237. 

4.  A  deposit  of  a  contract  in  a  post  office  addressed  to  the  party  to 
whom  it  is  to  be  delivered  is  a  delivery  at  the  post  office.     Id. 

5.  Where  a  trustee  is  proceeding  to  make  sale  of  real  estate  at  pub- 
lic auction,  and  R.  and  B. ,  after  competing  as  bidders  for  some 
time,  enter  into  a  verbal  agreement  that  R.  shall  desist  from  bid- 
ding, and  B.  should  proceed  as  advised  from  time  to  time,  and,  if 
B.  became  the  purchaser,  he  was  to  divide  the  property  purchased 
with  R.,  such  an  agreement  is  a  fraud  upon  the  vendor,  and,  if  B 
refuses  to  comply  with  the  agreement,  it  cannot  be  enforced  R. 
Ralphsnyder  v.  Shaw,  680. 

6.  A  contract  of  this  character  is  void,  as  being  contrary  to  public 
policy. 

See  Building  and  Loan  Associations  S;  Corporations  1,2;  Deputy 
Sheriff  1;  Insurance  1,  2;  Married  Women  1;  Suretyship  2,  3,  4; 
Vendor  and  Vendee  1,  2,  3. 

CONVERSION.     See  Wills  1,  2. 

CORPORATIONS. 

1.  Where  a  party  holds  an  option  on  a  tract  of  land  for  which  he 
agreed  to  pay  six  thousand  dollars,  with  a  view  of  organizing  a 
joint-stock  company  for  the  purpose  of  drilling  for  oil  and  gas, 
and  associated  others  with  him  to  assist  in  soliciting  subscrip- 
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tions  to  the  stock  of  said  proposed  company,  and,  in  so  doing-^ 
attached  a  written  statement  to  each  subscription  paper,  propos- 
ing- to  sell  said  tract  of  land  to  the  company,  when  org-anized,  at 
the  price  of  eight  thousand  five  hundred  dollars  and  after  the 
stock  was  subscribed,  and  the  company  organized,  it  agreed  to 
purchase  said  property  at  said  price,  said  party  was  entitled  to 
the  profit  arising-  from  the  sale  of  land  to  the  company.  /Rich- 
ardson V.  Graham^  134. 

2.  While  a  corporation  can  not  ratify  contracts  made  in  its  name  or 
behalf  before  it  has  acquired  life,  it  may  exercise  its  power  to 
make  contracts  when  it  comes  into  existence  by  accepting*  or 
adopting-  such  contracts,     /d. 

3.  Such  company  being  indebted  to  the  promoter  of  the  company  for 
said  tract  of  land,  and  said  promoter  being  indebted  to  the  com- 
pany for  stock  subscribed  for  by  him,  the  promoter  had  the  right 
to  pay  for  his  stock  by  giving  the  company  credit  to  that  extent 
upon  the  purchase  money  due  him  for  said  land.     Id, 

4.  A  statute  merely  enabling  a  foreign  corporation  to  hold  property 
or  do  business  in  this  State  does  not  make  it  a  domestic  corpora- 
tion, and  it  may  be  proceeded  agfainst  by  attachment  as  a  foreign 
corporation.      Savage  v  People* s  B,  L.  <Sf  S.  A,y  2^S. 

5.  A  corporation  has  not  the  power,  by  laws  of  its  own  enactment, 
to  disturb  or  devest  rights  which  it  has  created,  or  to  Impair  the 
obligation  of  its  contracts,  or  to  change  its  responsibility  to  its 
members,  or  to  draw  them  into  new  and  distinct  relations;  and 
all  by-laws  attempting  to  do  this  are  inoperative  and  void.     Id. 

6.  A  receiver,  trustee,  or  assignee  of  a  dissolved  foreign  corpora- 
tion, appointed  in  the  state  of  its  domicile,  may  institute  in  the 
courts  of  this  State  suits  in  his  own  or  the  corporate  name  for 
debts  or  claims  due  such  corporation.  Swings.  Furniture  Co,, 
2S3;  Swing  v    Veneer  &  Panel  Co.,  288 

7.  Circuit  courts  of  this  State  are  authorized  by  sections  58, 59,  chap- 

ter 53,  Code,  in  proper  cases  therein  set  forth,  to  appoint  receivers 
for  and  wind  up  the  affairs  of  foreign  corporations  who  have  done 
business,  acquired  property,  and  contracted  debts  in  this  State. 
The  law  on  this  subject  as  propounded  in  the  case  of  Nitnick  v. 
Iron  Works  Co.,  25  W.  Va.,  184.  has  been  superseded  by  chapter 
39,  Acts  1885.     Id. 

8.  Before  a  receiver  or  a  trustee  of  a  dissolved  foreign  corporation 
can  recover  on  a  premium  note  a  quasi  ex  parte  assessment,  he 
must  show  that  the  conditions  precedent  to  such  recovery  con- 
tained in  such  note  have  been  fully  satisfied.     Id. 

9.  The  directors  of  a  corporation  in  this  state  have  no  power  to  di- 
rect the  assignment  of  the  entire  property  owned  by  such  copora- 
tion  to  a  trustee  for  the  payment  of  its  creditors,  without  the  con- 
sent of  the  stockholders.     Kyle  v.  Wagner,  349. 

10.  Where  suit  in  equity  is  brought  by  certain  stockholders  against 
the  directors,  and  such  directors,  the  president  and  all  the  stocks 
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holders  are  before  the  court,  it  is  unnecessary  to  make  the  cor- 
pK>ration  a  party  by  name,  the  object  of  the  suit  being*  to  protect 
the  interest  of  the  stockholders  from  the  unauthorized  acts  of  the 
directors,     /d 

11.  In  a  suit  to  wind  up  the  affairs  of  a  defunct  corporation,  the 
stockholders  are  necessary  parties.  Styles  v.  Laurel  Fork  O,  & 
C  Co.,  374. 

12.  A  certificate  of  acknowledgment  of  a  deed  conveying-  real  estate 
by  a  corporation,  which  fails  to  show  that  the  officer  or  ag-ent  ex- 
ecuting it  was  sworn,  and  deposed  to  the  facts  contained  in  the 
certificate,  as  required  by  section  5,  chapter  73,  Code,  is  fatally 
defective,  and  does  not  entitle  such  deed  to  be  recorded.  Abney 
V.  Ohio  L.  &  M  Co.,  446. 

13.  The  secretary  of  state  will  not  be  compelled  hy  mandamus  to 
issue  a  charter  of  incorporation  to  several  persons  who  agree  to 
become  a  corporation  by  the  name  of  the  '"Baptist  Missionary  So- 
ciety of  West  Virginia,'*  for  the  purpose  of  promoting  relig"ionby 
aiding  in  the  support  of  Baptist  ministers  engag-ed  in  preaching- 
the  g-ospel,  and  by  aiding  in  the  erection  of  houses  of  worship  on 
missionary  fields  in  West  Virginia,  and  by  collecting  and  dis- 
bursing funds  for  these  purposes.     Powell  v.  Dawson,  780. 

14.  Granting  a  certificate  of  incorporation  upon  the  presentation  of 
such  an  agreement  would,  in  effect,  be  incorporating  the  church 
the  parties  represent,  and  contrary  to  the  provisions  of  the  Con- 
stitution and  statute.     Id. 

See  Order  of  Publication;  Right  of  Action. 

COSTS,  ^e^  Harmless  Error;  Judgment  6;  Municipal  Corporations 
2;  Suit  to  Charge  Land. 

CO-TENANCY. 

1.  Where  a  co-tenant  permits  the  common  property  to  be  sold  for 
taxes,  and  directly  or  indirectly  secures  the  title  in  his  own  name, 
his  deed  will  be  avoided  at  the  in.^tance  of  his  co-tenants,  or  he 
will  be  held  to  be  a  trustee  holding  the  leg-al  title  for  their  mutual 
benefit,     Parker  v   Brast,  399. 

2.  A  purchaser  of  the  common  property  fr«>m  such  co-tenant,  with 
notice  of  the  character  of  his  title,  will  be  limited  in  his  holdings 
to  the  actual  interest  of  his  grantor  in  such  property      Id. 

3.  A  grantor  claiming  the  common  title  of  the  co-tenancy  under  a 
deed  from  one  of  the  co-tenants  is  under  the  burden  of  showing" 
some  notorious  act  of  ouster  or  adversary  jx>ssession,  which  has 
ripened  into  perfect  title  by  its  unbroken  continuation  during  the 
statutory  period  of  ten  years,  with  the  full  knowledge  and  ac- 
quiescence of  the  dis.seised  co-tenants.     Id. 

4.  As  the  possession  of  one  co-tenant  is  the  possession  of  all,  laches., 
acquiescence,  or  lapse  of  time  can  not  bar  the  right  of  entry  of  a 
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co-tenant  until  the  actual  disseisin  has  been  effected  by  some  no- 
torious act  of  ouster  broug-ht  home  to  his  knowledg-e.    Id. 

S.  The  making  of  a  deed  for  the  whole  property  by  a  co-tenant  to  a 
stranger  is  not  such  act  of  ouster,  unless  actual  adverse  posses- 
sion is  taken  thereunder.     Id. 

COUNTY  CLERK.     See  /Recordation. 

COUNTY  COURT.     $ee  County  Seat  Election  2. 

COUNTY  SEAT  ELECTION. 

1,  A  voter  or  taxpayer  of  a  county  may  contest  before  the  county 
court,  for  any  legal  cause,  a  vote  upon  the  relocation  of  a  county 
seat.     Brown  v.  County  Courts  827. 

2.  Returns  of  a  vote  on  relocation  of  a  county  seat,  taken  at  either 
a  general  or  special  election,  must  be  canvassed,  and  the  result 
declared  by  the  county  court,  not  by  the  board  of  canvassers.  Id., 
See  Prohibition  2. 

COURT  HOUSE. 

1.  When  the  place  of  holding  the  courts  of  any  county  has  been 
changed  to  another  building  in  the  same  town  temporarily,  under 
section  7,  chapter  114,  C'»de,  for  the  reason  that  the  court  house 
has  been  destroyed,  no  formal  ceremony  or  notice  is  necessary  to 
authorize  the  holding  of  courts  in  the  new  court  house  provided 
upon  the  site  of  the  old  one,  when  the  same  is  ready  for  occu- 
pancy and  in  possession  of  the  county  authorities.  State  v.  Sta- 
ley,  792. 

2.  Whenever  such  new  court  house  is  ready  for  occupancy,  the  rea- 
son for  holding  the  court  at  such  other  place  appointed  has  ceased, 
and  the  courts  are  proj^erly  held  in  the  new  court  house.  Id.^ 
793. 

COURT'S  DISCRETION.  Sec  Argument  of  Counsel;  Criminal 
Law,  1,  2. 

COVENANTS.     See  Riparian  Lands. 

CREDIBILITY  OP  WITNESS.     See  Evidence  7. 

CREDITORS,  ^e^  Fraudulent  Conveyance^;  Payment;  Unrecorded 
Deed. 

CREDITOR'S  BILL. 

Though  a  suit  be  brought  by  one  judgment  creditor  only,  to  enforce 
the  lien  of  his  judgment,  and  though  it  does  not  make  other  judg- 
ment creditors  parties,  and  though  it  be  not  in  terms  a  suit  for 
the  benefit  of  the  plaintiff  and  other  judg-ment  creditors,  yet  the 
court  may  make  it  a  suit  for  all  lienors  by  ordering-  an  account 
of  all  Hens  to  be  taken,  or  on  a  reference  to  convene  lienors  any 
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ma  J  prove  their  liens.  Upon  such  order  to  convene  liens  it  is  a 
suit  for  the  benefit  of  all  presenting-  liens,  thoug-h  no  mention  of 
such  liens  be  made  In  the  bill.     Dunfee  v.  Childs,  155. 

CRIMINAL  LAW. 

1.  While  the  practice  of  keeping-  a  prisoner  manacled  when  on  trial 
before  a  jury  has  always  been  held  in  disfavor  in  Eng-land,  and 
also  in  this  country,  yet  the  trial  court  has  a  discretionary  power 
therein,  but  a  power  which  should  not  be  exercised  under  ordi- 
nary circumstances,  or  in  any  case  where  the  prisoner  is  not  vio- 
lent and  obstreperous,  or  escape  be  threatened;  and  such  re- 
straint should  not  be  imposed  except  in  cases  of  immediate  ne- 
cessity.   State  v.  /lllen^  65. 

2.  When  the  record  is  silent  as  to  whether  there  was  or  was  not  any 
valid  excuse  for  retaining  the  irons  upon  the  prisoner  during- 
trial,  the  appellate  court  will  presume  that  the  court  below  exer- 
cised a  sound  and  reasonable  discretion  in  not  causing-  them  to 
be  removed.     Id. 

3.  A  prisoner  indicted  for  felony  should  be  present  in  court,  and 
should  plead  in  person,  and  the  record  should  show  that  fact.    Id, 

4.  When  the  record  shows  that  such  prisoner  was  led  to  the  bar  of 
the  court  in  the  custody  of  the  sheriff,  and  •*thereupon  the  pris- 
oner, for  plea,  says  that  he  is  notg-uilty  in  manner  and  form  as 
the  state  in  her  indictment  against  him  has  alleged,  and  of 
this  he  puts  himself  upon  the  country,*'  it  is  sufficiently  shown 
that  he  pleaded  in  person.     Id, 

5.  Where  the  record  shows  that  at  the  beginning-  of  the  trial  in  any 
day's  proceedings  the  prisoner  was  set  to  the  bar  in  the  custody 
of  the  sheriflF,  it  will  be  presumed  that  he  was  present  during-  the 
proceed ing-s  in  the  case  the  whole  day,  although  it  does  not  show 
at  the  close  of  the  day's  proceeding's  that  the  prisoner  was  re- 
manded to  jail.     Id,  66. 

See  Evidence  2,  3,  4,  5. 

CUSTODIA  LEG  IS,     See  Attachment  1;  Executors  2. 

DAMAGES.  See  Chattel  Mortgage  2;  Municipal  Corporations  8; 
Negligence  4,  5;  Couch  v.  C  &  O,  R.  Co.  51. 

DATE.     See  identity  of  Document 

DEATH. 

A  person  who  absents  himself  from  his  home,  and  is  unheard  of  by 
those  who,  had  he  been  alive,  would  naturally  have  heard  of  him, 
for  seven  years,  will  be  presumed  to  be  dead,  and  treated  as  such 
in  any  litigation  in  which  he  is  concerned,  in  the  absence  of  proof 
to  the  contrary.     Bogg^s  Ex's  v.  Harper^s  Adm^r.,  554. 

DEATH  OF  MAKER.     See  Deed  2. 


W.Va.]  Index.  xv 

DEATH  OF  LIFE  TENANT.     See  Tenancy  for  Life  2. 

DEBTOR.     See  Payment. 

DEBTOR  AND  CREDITOR.     See  Suretyship  2. 

DECREE, 

1.  A  decree  is  conclusive,  as  to  the  existence  or  nonexistence  of  every 
fact  on  which  it  depends,  upon  the  parties  to  the  suit  and  those 
claiming-  througfh  them.     Bodkin  v.  Arnold^  90. 

2.  A  decree  providing  tor  the  distribution  and  payment  of  money  is 
a  iinal  decree,  and  subject  to  the  statute  of  limitations  relating- to 
appeals,  bills  of  review,  and  motions  to  correct  nonappealable 
errors.     Kearfott  v.  Dandridge,  673. 

See  Error;  Equity  5;  Process  1,  2;  Res  Adjudicata  2;  Suit  to 
Charge  Land, 

DECREE  REVERSED.     See  Equity  3. 

DECREE  OF  SALE.     See  Sale  of  Realty. 

DEED. 

1.  G.  conveyed  by  deed  of  g-eneral  warranty  to  V.,  a  tract  of  land, 
upon  the  following  trust:  **  That  the  party '^f  the  second  part,  hereby 
agrees  and  covenants  that  he  will  take,  hold,  and  stand  seised  of 
the  above-described  real  estate  to  and  for  the  only,  sole  and  sep- 
arate use,  behoof,  and  benefit  of  Mary  E.  Green,  wife  of  the  said 
Charles  S.  Green,  so  that  the  said  Charles  S.  Green  will  not  sell, 
mortgage,  charge,  or  incumber  the  same  by  wa3'  of  anticipation 
or  otherwise;  that  the  said  Mary  E.  Green  shall  receive  the  rents 
and  profits  arising  from  the  said  property,  or  such  fterson  or  per- 
sons as  the  said  Mary  E.  Green  shall  by  her  order  in  writing  di- 
rect and  appoint  to  receive  the  same,  during  the  joint  lives  of  the 
said  Charles  S.  Green  and  Mary  E.  Green,  his  wife;  and  upon 
the  decease  of  the  said  Charles  S.  Green,  in  case  his  wife  should 
survive  him,  then  the  said  Mary  E.  Green,  his  wife,  shall  imme- 
diately take  and  hold  the  property  hereinbefore  described,  to  her 
and  the  heirs  of  herself  forever;  and  upon  this  further  trust  and 
confidence,  that  the  said  Mary  E  Green  may  devise  and  dispose 
of  the  above-described  property  by  her  last  will  and  testament, 
or  by  a  paper  in  the  nature  of  a  will,  as  if  she  were  a  feme  sole,, 
and  that  she  may  otherwise  dispose  of  the  same  by  the  consent  of 
her  trustee,  and  joining  with  hijn  and  her  said  husband  in  a  con- 
veyance of  the  same  or  any  part  thereof."  Heldy  that  said  deed 
conveys  to  Mary  E.  Green  an  equitable  estate  in  fee.  Bank  of 
Berkeley  Springs  v.  Green,  168. 

2.  The  rule  of  construction  for  determining  whether  an  instrument 
is  a  will  or  a  testamentary  paper  or  a  deed  is  that,  if  it  passes  a 
present  interest,  though  the  right  to  possession  or  enjoyment  does 
not  accrue  till  the  death  of  the  maker,  it  is  a  deed  or  contract, 
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but,  if  it  does  not  pass  any  interest  or  title  whatever  till  his  death, 
it  is  a  will  or  testamentary  paper,  not  a  valid  deed  or  contract. 
Section  5,  chapter  71,  Code  1891,  does  not  change  this  rule.  Lauck 
V.  Logan,  251. 

3.  In  determining-  whether  an  instrument  is  testamentary  or  deed  or 
contract,  courts  do  not  ailow  language  peculiar  to  either  class  of 
instrument,  nor  even  the  belief  of  the  maker  as  to  the  character  of 
the  instrument,  nor  the  name  he  gives  it,  to  control  inflexibly  its 
construction;  but,  giving  due  weight  to  these  circumstances,  courts 
look  further,  and,  weighing  all  the  circumstances  surrounding 
the  parties  and  attending  the  execution  of  the  instrument,  give  to 
it  such  construction  as  will  effectuate  the  manifest  intention  of  its 
maker.     Id. 

4.  An  instrument  in  form  and  name  a  deed  of  conveyance,  acknowl- 
edged as  such,  and  delivered  to  the  grantee,  whereby,  for  consid- 
ation  of  five  dollars  and  love  and  affection,  the  grantors  **do  grant 
with  general  warranty"  a  tract  of  land  closing  with  the  clause, 
''But  it  is  hereby  distinctly  understood  and  stipulated  that  this 
deed  shall  take  and  be  in  full  force  and  effect  immediately  after 
the  said  William  Logan  shall  depart  this  life,  and  not  sooner," 
is  a  valid  deed,  not  a  testamentary  paper,  and  confers  a  vested 
remainder  on  the  grantee,  to  come  into  enjoyment  on  William  LfO- 
gan*s  death.     Id.  252. 

5.  The  legitimate  purpose  of  all  construction  of  instruments  in  writ- 
ing is  to  ascertain  the  intention  of  the  party  or  parties  making 
the  same,  and,  when  this  is  determined,  effect  will  be  given 
thereto,  unless  to  do  so  will  violate  some  established  rule  of  prop- 
erty.    Gibney  v.  Fitzsimmons,  334. 

6.  Where  the  description  consists  of  several  parts,  and  some  of  them 
are  incorrect,  if  it  can  be  ascertained  from  those  which  are  cor- 
rect what  was  intended  to  be  conveyed,  the  incorrect  parts  will 
be  rejected,  and  the  instrument  be  maue  to  take  effect.     Id, 

7.  If  the  language  of  a  deed  is  ambiguous,  the  court,  in  order  to  ar- 
rive at  the  intention  of  the  parties,  may  look  at  their  subsequent 
acts,  and  the  manner  in  which  the  thing  granted  has  been  used 
and  enjoyed  under  the  grant.     Id. 

8.  A  deed  for  land  by  a  married  woman  alone,  as  one  living  sepa- 
rate and  apart  from  her  husband,  must  recite  that  fact,  as  also 
the  fact  that  the  land  is  her  sole  and  separate  estate;  otherwise, 
the  deed  is  void.     Bennett  v.  Pierce^  654. 

9.  A  certificate  of  acknowledgment  of  a  deed  for  real  estate  made  by 
a  married  woman  alone,  as  one  living  separate  and  apart  from 
her  husband,  must  state  that  it  has  been  proven  to  the  satisfac- 
tion* of  the  oflRcer  that  the  real  estate  is  the  sole  and  separate 
property  of  the  woman,  and  that  she  was  at  the  date  of  the  deed, 
and  still  is,  at  the  date  of  the  certificate,  living  separate  and 
apart  from  her  husband;  otherwise,  the  deed  is  void.    Id* 

See  Corporations  12;  Co-Tenancy  3,  5;  Fraudulent  Conveyance  2, 
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7,  8;  Identity  of  Document;  Riparian  Lands;   Vendor  and    Ven- 
dee 4. 

DEED  OF  TRUST.  See  Fraudulent  Conveyance  3,  4;  Mechanic's 
Lien  4;   Vendor's  Lien  1,  2. 

DEFECTIVE  APPLIANCES.     See  Negligence  5. 

DEFENDANTS.     See  Appeal  3. 

DEFICIENCY,     See  Vendor  and  Vendee  1,  2,  3. 

DEGREE  OF  CARE.     See  Negligence  3. 

DELEGATE  DISTRICTS.  See  Constitutional  Law  1;  Jurisdiction 
of  Courts, 

DELIVERY.     See  Contracts  4. 

DELIVERY  OF  DEED.     See  Deed  4. 

DEMAND.     See  Tender  2. 

DEMURRER.     See  Bill  in  Equity. 

DEPOSITIONS. 

Depositions  read  in  a  trial  at  law  by  a  jury  cannot  t>e  carried  out  by 
the  jury,  to  be  considered  when  deliberating-  on  the  case,  except 
by  leave  of  court.  Code  c.  131,  s.  12.  Graham  v.  Citizen'' s  Nat, 
Bank,  701. 

DEPUTY  SHERIFF. 

1.  In  an  action  of  debt  upon  a  bond  executed  by  a  deputy  sheriff  to 
his  principal,  which  bond,  on  its  face,  as  a  part  of  the  condition, 
recites  that  said  deputy  is  to  act  as  such  during  the  term,  of  said 
sheriff's  office,  which  bond  is  accepted  by  such  sheriff,  and  such 
deputy  proceeds  to  perform  the  duties  of  his  office  under  said 
bond,  and  continues  to  perform  said  duties  during-  the  entire  term 
of  said  sheriff's  office,  said  bond  must  be  considered  as  a  contract 
between  said  sheriff  and  his  deputy.     Davis  v.  Baker,  455. 

2.  Where  such  action  is  predicated  on  a  6laim  that  the  defendant  has 
failed  to  comply  with  the  conditions  of  his  bond  by  paying  over 
and  accounting  for  all  money  which  may  come  into  his  hands  by 
virtue  of  his  office,  the  defendant  ma3'  prove  and  have  allowed  as 
a  set-off  against  said  claim,  such  amount  as  he  may  be  entitled 
to  for  his  service  as  such  deputy,  if  the  same  are  set  forth  and  de- 
scribed in  the  bill  of  particulars  filed  with  his  plea.     Id, 

3.  If  the  sheriff,  during  his  term  of  office,  and  after  said  deputy  has 
served  two  years,  relieves  him  of  a  portion  of  the  duties  origin- 
ally assigned  to  him,  against  his  protest,  but  does  not  remove  him, 
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and  no  change  is  then  made  as  to  the  orig'inal  agreement  for  com- 
pensation»  the  fact  that  the  labors  of  such  deputy  are  thus  dimin- 
ished will  not  necessarily  reduce  his  compensation,     /d. 

4.  If  it  appears  from  the  evidence  that  such  deputy,  during-  the  four 
years  of  his  service,  performed  the  portion  of  the  duties  of  the 
office  of  sheriff  of  Jefferson  County  which  he  contracted  to  do,  for 
the  compensation  he  was  to  receive  under  the  original  agreement, 
by  retaining  his  pay  for  such  services  out  of  money  collected  by 
him,  he  committed  no  breach  of  the  conditions  of  his  bond,  as  he 
in  this  manner,  accounted  for  the  money  that  came  into  his  hands. 
Id. 
See  Statute  of  Frauds  /. 

DESCRIPTION.     See  Deed  7;   Vendor  and  Vendee  1. 

DETINUE.     See  Chattel  Mortgage  1,  2. 
DE  VAS  TA  VI T.    See  Executors  4. 
DIRECTING  VERDICT.     See  Verdict  2. 
DISCHARGE.    See  Vendor's  Lien  1. 

DISCOVERY. 

When  a  party  seeks  to  be  heard  in  a  court  of  equity  on  the  ground 
that  he  is  entitled  to  a  discovery,  and  his  bill  and  exhibits  show 
that  he  already  has  information  he  pretends  to  seek  by  his  prayer 
for  discovery,  such  prayer  will  not  entitle  him  to  relief  in  equity. 
Harr  v.  Shaffer,  709. 

DISCRIMINATION.     See  Public  Schools  1,  2. 

DISMISSAL.     See  Bill  in  Equity:  Unlawful  Entry  and  Detainer  2. 

DISQUALIFICATION  OF  JUDGE. 

It  is  improper  for  a  judge  to  try  indictment  signed  by  him  as  prose- 
cuting attorney.     State  v.  Cottrell^  837. 

DISSEISIN.     See  Co-Tenancy  4. 

DISSOLUTION.     See  Corporations  6. 

DISTRESS  WARRANT. 

A  distress  warrant,  not  being  judicial  process,  need  not  be  made  re- 
turnable before  a  justice  or  court.     If  made  returnable  to  the  jus- 
tice, it  is  good.     Anderson  v.  Henry y  319. 
See  Constitutional  Law  2;  Landlord  and  Tenant, 

DISTRIBUTEE'S  RIGHTS.     See  Equity  6. 
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DISTRIBUTION  OF  FUNDS.     See  Equity  5,  6. 

DOMESTIC  BUILDING  AND  LOAN  ASSOCIATION.  See 
Building  and  Loan  Association  1. 

DOMESTIC  CORPORATION.     See  Corporations  4. 

DUE  PROCESS  OF  LAW. 

1  Due  process  of  law  does  not  alway  require  judicial  hearing*.      It 

does  in  matters  of  purely  judicial  nature,  but  not  in  matters  of 
taxation  or  matters  purely  administrative.  State  v.  Sponaugle^ 
415. 

2  It  is  with  the  Supreme  Court  of  the  United  States  to  determine 
finally  whether  legislation  or  action  under  state  authority  is  due 
process  of  law.    Id. 

3.     What  is  due  process  of  law  ?     Id, 
See  Constitutional  Law  3,  4. 

DURATION  OF  LEASE.     See  Tenancy  for  Life  2. 

DURATION  OF  TERM.     See  Circuit  Courts  1. 
DYNAMITE.     See  Master  and  Servant, 
ELECTION.     See  Wills!, 

ELECTIONS  BY  THE  PEOPLE. 

1.  Mere  informalities  of  the  election  officers  in  holding,  and  ascer- 
taining and  declaring  the  result  of  an  election,  unless  otherwise 
provided  by  statute,  will  not  vitiate  an  election  otherwise  fair 
and  impartial.     Knight  v.  Town  of  West  Union ^  195. 

2.  A  candidate  asking  a  recount  of  ballots  need  not  assign  errors  in 
the  first  count,  or  give  any  reason  for  a  recount.  Hebb  v.  Cayton^ 
578. 

3.  Where  ballots  once  recounted  as  between  candidates  for  one  office 
are  again  sealed  up,  that  will  not  debar  a  candidate  for  another 
office  from  demanding  a  recount  as  to  the  office  for  which  he  was 
a  candidate.     Id, 

4.  Certificates  of  the  result  of  an  election  made  by  the  commissioner 
at  the  precincts  are  prima  facie  evidence  of  such  result.  The 
ballots,  if  identified  as  the  same  cast,  are  primary  and  higher 
evidence;  but,  in  order  to  continue  the  ballots  controlling  as 
evidence,  it  must  appear  that  they  have  been  preserved  in  the 
manner  and  by  the  officers  prescribed  in  the  statutes,  and  that 
while  in  such  custody  they  have  not  been  so  exposed  to  the  reach 
of  unauthorized  persons  as  to  aflFord  a  reasonable  probability  of 
their  having  been  changed  or  tampered  with.  If  there  has  been 
an  opportunity  for  tampering  with  ballots,  they  lose  their 
character  as  primary  evidence.  Dent  v.  Board  of  Commission^ 
ersy  750. 
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S.  If  there  is  evidence  tending- to  show  that  ballots  are  not  sealed  up 
after  being  counted  by  the  precinct  election  ofBcers,  the  ballots, 
on  recount,  are  not  the  best  evidence,  but  the  result  will  be 
governed  by  the  precinct  certificates,  where  the  certificates  and 
the  recount  differ  in  result.  Id. 
See  Mandamus  1. 

ELECTION  TO  PURCHASE.     See  Lease  3. 

EMINENT  DOMAIN. 

Where  the  right  of  eminent  domain  has  been  exercised  in  behalf  of  a 
railroad  company,  and  the  land  has  been  condemned,  damages 
assessed  and  paid,  and  the  company  placed  in  possession  of  such 
land,  the  title  thereby  acquired,  in  so  far  as  it  is  without  reser- 
vation, becomes  adverse  to  all  other  claimants  of  the  property  so 
condemned.  Nor  can  such  proceeding's  be  collaterally  attacked, 
except  for  fraud,  ^an  ,  <2fc,,  ^.  Co,  v.  Glen  J. ,  <Sfc,^  R,  Co  119. 
See  Railroads  2. 

■ 

ENTRY  FOR  TAXATION.     See  Tax  Sales  1,  2,  3. 

ERROR. 

It  is  error  to  decree  payment  of  purchase  money  before  the  time  fixed 

in  the  contract.     Dunfee  v.  Childs,  155. 

See  Appeal  1;  Instructions  1,  3,  4;  New    Trial  2;   Remarks  of 

Judge. 

ESTOPPEL. 

When  a  party,  with  full  knowledg-e,  or  least  with  sufficient  notice  or 
means  of  knowledge,  of  his  rights,  and  of  all  material  circum- 
stances of  the  case,  freely  and  advisedly  does  anything  whicH 
amounts  to  the  recognition  of  a  transaction,  or  acts  in  a  manner 
inconsistent  with  its  repudiation,  or  freely  and  advisedly  abstains 
for  a  considerable  lapse  of  time  from  impeaching*  it,  there  is  ac- 
quiescence, and  the  transaction,  althoug-h  orig-inally  impeachable, 
becomes  unimpeachable  in  equity.  Mann  v.  Peck,  18. 
See  Adverse  Title;  Insurance  3;  Landlord  and  Tenant. 

ESTOPPEL  IN  PAIS.     See  Tax  Sales  2. 

EQUITY. 

1.  When  a  sheriff  commits  a  default,  and  the  sureties  on  his  bond 
after  paying  his  liabilities  proceed  ag^ainst  him  by  indictment 
for  embezzlement,  and  afterwards  an  ag'reement  is  entered  into 
between  the  sureties  who  paid  off  said  liability  and  the  father  of 
said  sheriff,  who  was  also  one  of  his  sureties,  that,  if  he  will  pay 
them  a  certain  sum  of  money,  said  criminal  proceedings  shall  be 
st-'pped,  and  said  father  be  released  from  further  liability  to  his 
co-sureties, — if  such  agreement  is  so  far  executed  that  the  money 
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is  paid,  and  the  pro  rata  share  of  said  father  on  the  liability  of 
said  surety  is  paid,  and  accepted  by  said  co-sureties,  in  a  chan- 
cery suit  broug-ht  by  said  co-sureties  against  said  father  to  make 
him  contribute  further,  under  the  circumstances  of  the  case,  eq- 
uity will  leave  the  parties  where  it  finds  them,  and  the  plaintiff's 
bill  will  be  dismissed.     George  v.  Curtis,  1. 

2.  By  a  decree  confirming*  a  sale  of  land,  two  commissioners  are  ap- 
pointed to  collect  and  disburse  the  purchase  money  on  the  claims 
thereto,  fixed  and  determined  by  a  former  decree.  One  of  the 
commissioners  permits  the  other,  who  is  the  attorney  for  the  claim- 
ants, to  collect  and  disburse  the  purchase  money,  while  he  re- 
mains passive.  Ten  years  after  the  death  of  the  active  commis- 
sioner, twenty-seven  years  after  the  date  of  their  appointment, 
and  thirty -one  years  after  the  decree  fixing*  the  claims  and  lia- 
bilities, the  inactive  commissioner  files  a  bill  to  ascertain  whether 
any  of  the  purchase  money  remains  unpaid,  and,  if  so,  to  resell 
the  land,  but  fails  to  alleg*e  or  show  that  any  of  the  purchase 
money  remains  unpaid,  or  that  any  of  the  claims  against  the  same 
remain  unsatisfied.  Such  bill  is  demurrable  for  want  of  equity. 
Woods  V.  Campbell n  203. 

3.  The  direction  of  an  issue  out  of  chancery  is  a  matter  of  sound  dis- 
cretion. The  mere  omission  to  do  so  would  not  reverse  a  decree 
unless  it  was  asked  for.      West  Va,  Building  Co  v.  Saucer y  483. 

4.  The  evidence  of  parties  who  attempt  to  impose  on  a  court  of  eq- 
uity by  false  statements,  manufactured  accounts,  or  like  decep- 
tive practices,  should  be  rejected  on  the  hearing-  of  the  cause.  At' 
kinson  v.  Plumb,  626. 

5.  If  a  court  of  equity  takes  charg-e  of  a  large  fund  brought  into  a 
chancery  cause,  and  enters  a  general  decree  providing  for  the 
proportioaate  distribution  of  such  fund  among  the  distributees  en- 
titled thereto,  and  in  subsequent  and  intermediate  decrees  rela- 
ting to  portions  of  such  fund  it  apparently  departs  from  such  ap- 
portionment, in  its  final  distribution  of  the  residue  of  such  fund 
it  should  so  equalize  the  same  as  to  make  such  final  decree,  in- 
cluding all  intermediate  decrees,  conform  to  the  general  decree. 
Kearfott  v,  Dandridge,  673. 

6.  If  one  of  a  number  of  distributees  purchase  a  portion  of  the  prop 
erty  subject  to  such  fund  in  such  suit,  she  is  entitled  to  have  her 
distributive  share  applied   as  a  credit  on  her  purchase   money 
notes  in  the  final  distribution  of  the  fund,  and  the  court  may 
make  such  application  without  her  cohsent      Id, 

7.  Chancery  will  not  enjoin  a  judgment  at  law  and  grant  a  new  trial 
merely  for  error  in  the  law  court,  but  only  because  of  fraud,  ac- 
cident, surprise,  or  some  adventitious  circumstance  unknown  to 
the  party  before  judgment,  and  beyond  his  control.  Graham  v. 
Citizen's  Nat,  Bank,  701. 

8.  If  a  narty  know,  or  by  ordinary  diligence  could  have  known,  be- 
fore a  final  judgment  in  a  law  courts  a  fact,  he  must  make  it  the 
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ground  of  a  motion  for  a  new  trial,  and,  if  refuse'^,  go  to  an  ap- 
pellate court,  as  equity  will  not  grant  him  a  new  trial  for  it.     /</. 

9.  Equity  will  not  grant  a  new  trial  because  of  prejudice  in  the  com- 
munity. That  must  be  made  available  by  application  for  a 
change  of  venue  and  writ  of  error.    Id. 

10.  A  new  trial  in  equity  can  not  be  had  on  merely  asking-.  Partic- 
ular grounds  pointed  out  by  equity  law  must  exist,  and  they  must 
be  clearly  proven.    Id. 

11.  Chancery  can  not  reverse  or  set  aside  a  judgment  of  a  law  court 
for  error  or  other  cause,  and  order  the  law  court  to  grant  a  new 
trial,  but  it  can  act  on  the  person  of  the  owner  uf  the  judgment  by 
injunction  against  the  enforcement  of  the  judgment,  and  direct  a 
trial  by  jury,  and,  upon  verdict,  either  perpetuate  or  dissolve,  in 
whole  or  in  part,  the  injunction.     Id,  702. 

12.  To  entitle  a  plaintiff  to  relief  in  equity  on  the  ground  of  mistake 
or  fraud,  the  mistake  or  fraud  must  be  clearly  established. 
Board  of  Trustees  v.  Blair ^  813. 

See  Discovery;  Implied   Trust  1 ;   Pendente  Lite  Purchaser;  Re- 
sulting Trust  1;  Suretyship  1;   Wills  1. 

EQUITY  JURISDICTION. 

When  a  court  of  equity  takes  jurisdiction  of  a  cause  for  one  purpose, 
it  will  go  on  and  dispose  of  the  questions  involved  to  avoid  a  mul- 
tiplicity of  suits.     Watson  v.  Watson^  290. 

EQUITY  PLEADING. 

If  an  answer  presents  no  bar  to  the  bill,  or  contains  some  matter  not 

material,  exception  should  be  made  to  it,  ix>inting  out  defects, 

and  not  a  mere  general  objection  should  be  made,     Bennett  v. 

Pierce^  634. 

^^<t  Judgment  Lien;  Mortgage  \\  Tender^, 

EQUITY  PRACTICE.     See  New  Trial  1. 
EQUITABLE  ASSIGNMENT.     See  Assignment, 
EQUITABLE  RELIEF.     See  Discovery;   Vendor  and  Vendee, 

EVIDENCE. 

1  In  the  trial  of  an  action  against  a  corporation  so  furnishing 
natural  gas  to  a  dwelling  house,  for  damages  for  causing  the 
destruction  of  such  house  by  fire  by  negligently  permitting  too 
great  a  pressure  of  gas,  it  is  not  competent  to  prove  by  a  witness 
the  bare  fact  of  what  pressure  the  gauge  of  another  gas  company 
usually  indicated.     Barrickman  v.  Marion  Oil  Co^  635. 

2.  Where  illegal  evidence  is  admitted  against  the  objection  of  a 
party,  it  will  be  presumed  that  it  prejudices  such  party;  and  if 
it  may  have  prejudiced  him,  thougii  it  be  doubtful  whether  it  did 
or  not,  it  will  t>e  cause  for  the  reversal  of  the  judgment;  but,  if  it 
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clearly  appear  that  it  could  not  have  changed  the  result  if  it  had 
been  excluded,  it  will  not  be  cause  for  reversing-  the  judg-ment. 
Stafe  V.  Nuil,  767. 

3.  A  medical  witness  who  is  examined  as  an  expert  in  the  trial  of  an 
indictment  for  rape,  after  stating-  that  he  had  been  called  upon  to 
examine  the  prosecutrix,  and  the  result  of  his  examination,  will 
not  be  allowed  to  express  the  opinion  to  the  jury  that  no  gfirl 
would  have  voluntarily  submitted  to  the  suffering  necessary  to 
have  brought  about  this  result.     Id. 

4.  Where  an  injury  relates  to  a  subject  which  docs  not  require 
peculiar  habits  of  study  in  order  to  enable  a  man  to  understand 
it»  the  opinion  of  skilled  witnesses  is  not  admissible.     Id. 

5.  While  the  admission  in  evidence  of  the  opinions  of  experts  neces- 
sarily give  rise  to  very  nice  distinctions  l)etween  facts  and  find- 
ings, it  nevertheless  does  not  annul  the  rule  of  law,  axiomatic 
with  reference  to  them,  as  well  as  to  all  witnesses,  that  they 
must  not  be  so  examined  as  to  substitute  their  opinions  for  the 
verdict,  and  thus  usurp  the  peculiar  province  of  the  jury.     Id. 

6.  Point  5,  Syl.,  in  State  v.  Zeigler^  40  W.  Va.  594,  disapproved  and 
overruled.     State  v.  Staley^  793, 

7.  The  credibility  of  a  witness  who  has  been  impeached  by  proof  of 
a  former  declaration  at  variance  with  his  testimony  may  be 
supix)rted  by  evidence  of  his  good  character  for  truth  and 
veracity.    Id, 

8.  Where  a  witness  is  introduced  by  plaintiff  for  the  first  time  in 
rebuttal,  the  defendant  should  be  permitted  to  introduce  evidence 
to  impeach  him.    Id, 

See  Elections  by  the  People  ♦,  5;  Equity  4;  Fraudulent  Convey- 
ance 5,  7;  Instructions  2;  Justice's  Docket;  New  Trial  2,  3,  4; 
Province  of  Court;  Record  1;  Specific  Performance;   Verdict  2. 

EVIDENCE  OF  PAYMENT.    See  Receipt. 

EXECUTORS. 

1.  Neither  an  administrator  nor  a  debtor  of  the  estate  can  be  gar- 
nisheed,  because  it  disturbs  the  proper  administration  of  the  es- 
tate.   Brewer  v.  Hutton^  106. 

2.  Money,  credits,  and  property  are  in  the  custody  of  the  law  when 
held  by  executors,  administrators,  guardians  and  like  quasi  oflB- 
cers  in  their  representative  and  administrative  capacity.  Id, 
107. 

3.  When  the  administration  of  an  estate  has  been  legally  cast  upon 
a  sheriff,  **he  is  thence  forward  entitled  to  all  the  rights,  and 
l)ound  to  perform  all  the  duties  of  such  administration,'*  which 
include  as  well  all  legal  and  equitable  defenses  to  all  actions 
and  suits  brought  against  the  estate  as  to  prosecute  all  proper  ac- 
tions and  suits  for  the  collection  of  claims  and  demands  due  the 
estate.     Id,  107. 
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4.  Whenever  an  executor  or  administrator  violates  his  trust,  and  an- 
other person  takes  advantage  of  the  devastavit^  knowing-  that  the 
personal  representative  is  not  proceeding  according  to  the  re- 
quirements of  the  lav^  or  the  terms  of  the  will  under  which  he  was 
appointed,  such  complicity  will  authorize  those  interested  in  the 
estate  to  hold  such  third  party  liable.     Id,  107. 

EXCLUDING  EVIDENCE.     See  Verdict  1, 

EXPERT  TESTIMONY,     See  Evidence  3,  4,  5. 

FALSE  EVIDENCE.     See  Equity  4. 

FALSE  PRETENSE.     See  Fraudulent  Conveyance  2. 

FAMILY  RELATIONS.     See  Fraudulent  Conveyance  9. 

FELONY.     See  Criminal  Law  3. 

FENCES.     See  Railroads  1. 

FIERI  FA  CIAS.     See  Judgment  Lien, 

FINALITY  OF  DECREE.     See  Decree  2. 

FIRE.     See  Natural  Gas, 

FIREWORKS.     See  Municipal  Corporations  7. 

FIXTURES.     See  Taxation  6. 

FOREIGN  ATTACHMENT.     See  Foreign  Contracts  2. 

FOREIGN  BUILDING  AND  LOAN  ASSOCIATION.  See  Build- 
ing and  Loan  Association  1,  4. 

FOREIGN  CONTRACTS, 

1.  While  the  judgment  of  a  competent  court  of  any  state  that  has 
jurisdiction  over  the  person  or  subject  matter  is  conclusive  upon 
the  merits  of  the  controversy  in  every  state,  a  court  of  another 
state  has  not  the  power,  without  service  of  process  or  voluntary 
appearance,  to  render  a  judgment  on  a  contract  that  is  absolutely 
void,  under  the  statutes  of  the  state  where  it  is  made.  Stewart  v. 
Northern  Assurance  Co,,  734. 

2.  If  such  a  void  contract  is  sued  on  by  a  foreign  attachment  in  a 
foreign  jurisdiction,  the  garnishee  must  make  defense  to  the 
action,  or  notify,  if  practicable,  his  absent  creditor  of  the 
pendency  of  the  attachment  proceedings,  that  such  creditor  may 
make  such  defense;  otherwise,  a  judgment  rendered  by  default 
will  not  protect  the  garnishee  when  sued  by  his  creditor      Id7ZS. 
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A  return  of  service  of  a  summons  in  an  action  against  a  foreign  in- 
surance or  other  corporation  upjon  an  attorney  appointed  by  it  to 
accept  service  of  process  must  show  that  he  is  the  attorney  so  ap- 
pointed to  accept  service  of  process.  A  return  showing  a  delivery 
of  a  summons  to  '*Alf.  Paul,  attorney  in  fact  and  of  record  for 
said  Globe  Fire  Insurance  Company,"  is  bad,  in  not  designating 
for  what  purpose  he  is  attorney.  Judgment  on  it  is  void.  The 
return  may  be  amended.  Adkins  v.  Globe  Fire  Ins,  Co.^  384. 
See  Corporations  4,  6,  7,  8. 

FOREIGN  JUDGMENTS.     See  Foreign  Contracts  1. 

FORFEITURE  See  Constitutional  Law  3;  Oil  Lease  4;  Taxation 
2,  3,  4;  Tax  Sales  3. 

FORM  OF  VERDICT.     See  Verdict  4. 

FORTHCOMING  BOND. 

No  set-off  of  the  sheriff's  individual  indebtedness  can  be    allowed 

against  a  forthcoming  bond  given  on  the  levy  of  taxes,  under  Acts 

1893,  c.  23.     Miller  v.  IVisener,  59. 

FRAUD. 

1.  To  set  aside  a  sale  for  fraud  and  conspiracy,  suit  must  be  brought 
within  a  reasonable  time  after  the  discovery  of  such  fraud.  IVil' 
Hams  V.  Maxwelly  297. 

2.  The  onus  probandi  is  on  him  that  alleges  fraud,  and,  if  the  fraud 
is  not  strictly  and  clearly  proved  as  it  is  alleged,  relief  can  not 
be  granted.     Board  of  Trustees  v.  Blair,  812. 

3.  The  general  principles  applicable  to  fraudulent  representations 
are  well  settled.  Fraud  is  never  presumed,  and,  where  it  is  al- 
leged, the  facts  sustaining  it  must  be  clearly  made  out.  Id„  813. 
See  Contracts  5;  Equity  12;  Fraudulent  Conveyance  2\  Vendor  and 
Vendee  2. 

FRAUDULENT  CONVEYANCE. 

1.  On  January  31,  1889,  H.  conveyed  all  his  property,  real  and  per- 
sonal, to  P.,  trustee,  to  secure  his  creditors  named  therein,  in  the 
order  of  priority  named,  including  a  debt  of  eight  thousand  one 
hundred  dollars  to  C,  to  be  the  first  paid  after  taxes,  etc.,  which 
eight  thousand  one  hundred  dollars  included  an  item  of  six  thous- 
and five  hundred  dollars  in  cash  sent  to  wife  of  H.  by  C.  at  the 
time  of  the  execution  of  the  trust*  On  February  2,  1889,  Z.  G. 
Company  instituted  suit  to  set  aside  the  trust  as  fraudulent  and 
void  as  to  the  eight  thousand  one  hundred  dollars  secured  to  C. , 
in  which  suit  the  plaintiff  was  successful,  H.  and  C.  were  ad- 
judged to  pay  the  costs  of  the  suit,  and  all  the  property  conveyed 
in  the  trust  was  sold,  and  proceeds  paid  to  the  creditors  entitled 
to  it,  to  the  exclusion  of  C.'s  claim,  which  was  remitted  to  the 
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foot  of  the  list  of  creditors  to  be  last  paid.  On  the  8th  of  Janu- 
kry,  1891,  and  before  final  decree  in  the  cause,  H.'s  wife  returned 
to  C.  six  thousand  and  twenty-five  dollars  of  the  identical  money, 
in  the  same  papers  in  which  she  had  received  it  two  years  before 
frota  C. ,  having  kept  it  intact.  In  January,  1897,  Z.  G.  Co.  and 
others,  creditors  of  H.,  filed  their  amended  bill,  alleging  that  the 
'silx  thousand  and  twenty-five  dollars  so  returned  to  C.  was  the 
property  of  H. ,  and  as  such  liable  to  their  debts,  and  praying 
that  C.  be  required  to  pay  it  into  court,  and  that  it  be  applied  to 
their  debts  against  H.  Heldy  that  the  circuit  court  did  not  err 
in  dismissing  said  amended  bill.  Zell  Guano  Co.  v.  Heatkerley^ 
311. 

2.  P.  executed  an  absolute  deed  for  his  land  to  J.  P.,  in  considera- 
tion of  one  thousand  nine  hundred  dollars  cash,  dated  June  1, 
1893;  and  J.  P.,  not  being  ready  at  the  time  said  deed  was  exe- 
cuted to  pay  the  cash,  obtained  possession  of  the  deed  on  pre- 
tense that  he  wished  to  take  it  to  a  neighboring  town  to.  show  it 

'  to  a  man,  and  at  the  same  time  executed  a  writing,  and  delivered 
it  to  P.,  reciting  the  purchase  of  the  land  for  one  thousand  nine 
hundred  dollars,  and  the  execution  of  the  deed,  and  agreeipg  that, 
if  the  sum  of  one  thousand  nine  hundred  dollars  was  not  paid  to 
P.  in  three  days,  then 'the  deed  should  be  null  and  void,  but,  if 
'the  said  money  was  paid  as  aforesaid,  the  deed  was  to  be  of  full 
effect.  J.  P.  obtained  possession  of  said  writing,  and,  without 
authority  of  P.,  changed  it  so  to  read  "June  ISth,"  instead  of 

'  *^June-^d,**  and,  on  the  same  day  on  which  said  deed  was  exe- 
cuted, conveyed  said  land  to  O.  C.  W.,  both  of  which  deeds  were 
placed  on  record,  but  no  part  of  the  purchase  money  was  ever 

'  paid;  Said  deed  was  fraudulent  and  void  as  to  P.  O* Connor  v. 
O^  Connor y  354. 

3.  The  syllabus  in  the  case  of  Grocer  Co,  v.  Williams^  43  W.  Va., 
323,  and  in  Casio  v.  Greer,  44  W.  Va.,  332,  are  affirmed.  Lawyer 
V.  Barker^  468. 

4.  Where  an  insolvent  debtor  conveys  all  the  property  owned  by  him, 
being  the  equity  of  redemption  in  a  certain  tract  of  land  in  trust 
to  secure  future  repairs  to  be  made  thereon,  and  it  does  not  ap- 
pear that  such  repairs  added  to  or  enhanced  the  value  thereof, 
suc^  conveyance  will  be  held  void,  under  section  2,  chapter  74,  of 

.  the  Code,  as  to  the  preference  thereby  secured.     Id, 

5.  Where  a  suit  is  brought  by  a  creditor  assailing  a  transfer  of  prop- 
erty by  his  debtor  as  fraudulent  and  made  with  intent  to  hinder, 
delay,  and  defraud  him  in  the  collection  of  his  debt,  the  proof  of 
fraud  rests  on  the  party  who  alleges  it,  but  circumstances  may 
exist  which  will  shift  the  burden  of  proof  from  the  party  impeach- 
ing the   transaction   on  to   the   party   upholding  it.     Butler  v. 

.  Thompson^  660. 

6.  A  conveyance  made  by  a  party  of  his  entire  property  during  the 
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pendency  of  a  suit  broug-ht  to  recover  judgment  ag'ainst  him  on  a 
debt  is  a  badg-e  of  fraud      Id, 

7.  Where  the  creditor  of  a  grantor  assails  in  a  chancery  suit  a  deed 
made  by  a  g-rantor  as  voluntary  and  fraudulent,  the  recitals  of 
the  deed  that  a  grantee  has  paid  the  g-rantor  a  valuable  consid- 
eration are  not  evidence  ag'ainst  the  creditor  of  such  payment,  and 
the  burden  of  proving-  that  a  valuable  consideration  was  paid  by 
the  grantee  to  the  grantor  is  upon  the  grantee,  but  the  burden  of 
proving  that  the  deed  was  fraudulent  in  fact  is  upon  the  creditor. 
Id, 

8.  Where  a  creditor  files  a  bill  to  set  aside  as  fraudulent  a  deed  ex- 
ecuted by  his  debtor  which  recites  the  payment  of  a  valuable. con- 
sideration, and  such  creditor's  debts  are  older  than  the  deed,  the 
burden  is  on  the  grantee  to  prove  the  payment  of  the  purchase 
money,  or,  if  the  deed  was  executed  for  the  payment  of  existing 
debts,  to  prove  the  validity  of  such  debts.     Id, 

9.  Where  a  conveyance  of  property  by  an  uncle  to  his  nephew  is  as- 
sailed as  fraudulent  as  to  creditors,  the  parties  are  h^ld  to  a 
fuller  and  stricter  proof  of  the  consideration  and  of  the  fairness 
of  the  transaction  than  if  the  conveyance  was  between  strangers. 
Id,  661. 

See   Administrators  1;    Injunction   Bond;    Pendente   Lite   Pur- 
chaser, 

FRAUDULENT  PURCHASER.     See  Suit  to  Charge  Land, 

GARNISHMENT. 

Voluntary  payment  to  the  attaching  creditor  will  not  screen  the  gar- 
nishee from  his  debt  to  his  own  creditor.  Brewer  v.  Mutton,  l(f7. 
See  Executors  1 ;  Foreign  Contracts  2. 

GRANTOR,     See  Co-  Tenancy  3. 

GUARANTOR'S  LIABILITY.     See  Guaranty. 

GUARANTY. 

The  contract  of  a  guarantor  is  collateral  and  secondary,  and  when 
he  guarantees  the  payment  of  a  bond  secured  by  collateral 
mortgage  referred  to  in  the  bond  he  is  not  liable  upon  his  guar- 
anty until  resort  has  been  had  to  the  mortgage,  also  to  the  bond, 
for  the  collection  of  the  moneys  secured,  unless  the  principal  be 
insolvent,  rendering  further  pursuit  fruitless.  Middle  States  L, 
B.  &  C  Co.  V.  Engle,  588. 
See  Assumpsit. 

HARMLESS  ERROR. 

Where  there  is  no  other  error,  this  Court  will  not  reverse  for  error  as 
to  costs.     Graham  v.  Citizens  Nat,  Bank,  702. 

HOMICIDE.     See  Verdict  \, 
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HOUSEBREAKING.     See  Burglary  2. 
HUSBAND  AND  WIFE.     See  Implied  Trust  1,  2. 
HUSBAND'S  DEBT.     See  Implied  Trust  2. 

IDENTITY  OF  DOCUMENT. 

A  reference,  by  the  certificate  of  acknowledgment  or  of  Fecordation 
to  the  deed  as  **the  foregoinfr  writing-,'*  is  sufficient  to  identify  it 
as  the  deed  which  was  acknowledged  or  recorded,  as  the  case 
may  be,  without  giving:  the  date  of  the  deed.  Fuse  v.  Gilfillan^ 
214. 

IMPEACHMENT.      See  Evidence  7,  8. 

IMPLIED  TRUST. 

1.  Where  a  tract  of  land  is  owned  by  a  husband  and  wife,  the  sane 
being-  part  of  a  larg^er  tract,  she  owning  as  her  separate  estate 
four-ninths  and  he  two-ninths,  and  she  joins  with  him  in  the 
execution  of  a  deed  of  trust  on  the  entire  six-ninths  to  secure  the 
payment  of  a  debt  owed  by  the  husband,  and  dies  before  the  debt 
falls  due,  leaving  children,  and  when  the  trustee  proceeds  to  sell 
the  entire  six-ninths,  conveyed  to  him,  if  collusion  is  shown 
between  him  and  the  trustees,  and  it  appears  the  sale  is  made 
only  for  the  purpose  oi  conferring  title  on  him,  equity  will  con- 
sider and  treat  him  as  a  trustee  for  the  children  who  inherited 
said  four-ninths,  subject  to  the  trust  as  to  said  four-ninths. 
Jones  V.   Thorn,  186. 

2,  Where  the  debt  secured  by  such  trust  was  the  debt  of  the  husband, 
and  the  wife's  property  was  only  included  in  the  trust  deed  as 
an  additional  security,  equity  would  require  that  the  husband's 
portion  of  the  property  should  be  exhausted  before  selling-  the 
wife's  property.     Id, 

INCOMPETENT  EVIDENCE.     See  Evidence  1. 

INCORPORATION  OF  CHURCH.     See  Corporations  14. 

INDICTMENT.     See  Burglary  1,  2. 

INDIVIDUAL  DEBTS.     See  Forthcoming  Bond;   Taxation  1. 
INFORMALITIES  IN  ELECTION.    See  Elections  by  the  People  1. 

INJUNCTION. 

A  railroad  company  claiming  adverse  right  and  title  to  a  right  of 
way  lawfully  in  possession  of  a  rival  company  by  virtue  of  con- 
demnatory proceedings,  cannot  enjoin  the  latter  company  from 
proceeding  to  construct  its  road  until  just  compensation  is  paid 
to  the  former  company.     But  the  disputed  right  and  title  must 
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first  be  settled  in  law.     Kan,,  6fc.j  R.  Co,  v.  Glen  J, y  &c,,  R.  Co» 

119. 

Sec  Equity  7,  11;  Judgment  2,  5,  6;  New  Trial  1, 

INJUNCTION  BOND. 

An  injunction  bond  payable  upon  the  contingency  specified  in  its 
condition,  given  before  a  deed  of  land  which  is  a  preference  of 
one  creditor  over  others,  and  which  stands  for  the  benefit  Of  all 
creditors,  on  which  bond  judgment  is  recovered  after  the  date  of 
such  deed,  is  entitled,  under  s.  2,  c.  74,  Code  1891,  to  share  in 
said  land,  the  owner  of  such  judgment  being  a  creditor.  The 
contingent  character  of  the  bond  makes  no  difference.  First 
National  Bank  v.  Parsons,  689. 
%ee  Judgment  6. 

INJURY.     See  Negligence  2. 

INJURY  TO  TRESPASSER.     See  Negligence  1. 

IN  LOCO  PARENTIS.     See  Resulting  Trust  2. 

INNKEEPER.     See  Agister's  Lien  2. 

INSOLVENCY.  %ee  Guaranty;  Partnership!;  Vendor  and  Sendee  4, 

INSTRUCTIONS. 

1.  When  an  instruction  of  the  court  assumes  certain  things  as  facts, 
and  is  in  such  shape  as  to  intimate  to  the  jury  what  the  judge 
believes  the  evidence  to  be  touching  such  facts,  it  is  error  to  ^ive 
such  instruction,  although  it  may  propound  the  l^w  correctly. 
State  V.  Allen,  66. 

2.  A  person  may  admit  moral  guilt  of  a  wrong  in  cases  where  h^  is 
not  legally  liable;  hence  an  instruction  to  the  effect  that,  although 
the  defendant  admitted  his  negligence  caused  the  injury,  the 
plaintiff  is  not  entitled  to  recover,  unless  the  evidence  including 
such  admission  shows  that  the  defendant  was  negligent,  and  that 
such  negligence  was  the  proximate  cause  of  the  injury,  is  not 
improper,  and,  when  asked,  should  be  given.  Schwartz  v.  ShulL 
405. 

3.  An  instruction  to  the  effect  that  if  the  jury  believes  that  the 
defendant  was  negligent,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury  complained  of,  they  must  find  for 
the  plaintiff,  although  they  believe  another  person's  negligence 
intervened  between  the  negligence  of  the  defendant  and  the 
injury,  is  erroneous.     Id. 

4.  Point  4,  Syl.,  in  State  v.  Bingham,  42  W.  Va.  234,  approved; 
State  V.  Staley,  793, 

See  Verdict  I. 
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INSURANCE. 

1.  Where  application  is  sent  by  an  applicant  or  his  ag^nt  from  one 

state  to  an  insurance  company  of  another,  and  there  accepted, 
and  a  policy  of  insurance  is  there  issued,  it  is  a  contract  of  the 
state  where  issued.     Galloway  v.  Standard  Fire  Ins,  Co,,  237. 

2.  If  a  policy  of  insurance  provides  that  it  shall  not  be  valid  until 
countersigned  by  its  agent  at  a  certain  place,  it  is  a  contract  of 
the  state  where  so  countersigned.     Id, 

3.  "Where  a  policy  of  insurance  provides  that  suit  must  l>e  broug-ht 
upon  it  within  six  months  after  loss  by  fire,  and  there  is  a  prom- 
ise by  the  company,  within  the  six  months,  to  pay  the  |x>licy,  and 
the  whole  period  runs  out  before  the  company  refuses  to  pay,  such 
promise  is  a  waiver  of  the  limitation,  and  estops  the  company 
from  pleading  it,  and  is  not  a  mere  suspension  of  time  from  the 
promise  until  the  refusal  to  pay.    Id, 

4.  A  policy  of  insurance  provides  that  proof  of  loss  shall  be  furnished 
in  sixty  days  after  loss,  and  the  loss  payable  in  sixty  days  after 
such  proof  furnished.  The  furnishing  such  proof  is  a  precedent 
condition  to  action  or  recovery,  if  not  waived,  and  the  plaintiff 
carries  the  burden  of  showing  that  such  proof  was  furnished; 
but  he  need  not  show  it  unless  the  defense  has  pleaded  the  failure 
to  furnish  such  proof.     Adkin^s  v.  Globe  Fire  Ins.  Co,y  384. 

INSURANCE  PREMIUMS.     See  Corporations  8. 

INTENT  OF  PARTIES.     See  Deedh,  6,  7. 

INTENTION  OF  MAKER.     See  Deed  3. 
INTEXREST.    See  Tender  2,  3. 

INTERLOCK.     See  Adverse  Possession  1,  2. 

ISSUE  OUT  OF  CHANCERY.     See  Equity  3:  New  Trial  1. 

ISSUANCE  OF  PROCESS.     See  Process  3. 

JUDGE.     See  Judgment  S. 

JUDGMENT. 

1.  Where  a  case  is  tried  before  a  justice,  and  a  bill  of  exceptions 
essential  to  enable  a  party  to  obtain  a  writ  of  certiorari  is  lost,  if 
signed,  or  if  not  signed,  the  justice  sickened  and  died  without  sign- 
ing it,  and  there  appears  probable  ground  for  a  writ  of  certiorari ^ 
it  is  a  proper  case  for  equity  relief  against  the  judgment,  and  for 
retrial.     Grafton  &  G ,  R   Co,  v.  Davisson^  12. 

2.  Where  an  injunction  to  a  judgment  is  only  perpetuated  as  to  part 
of  it,  or  a  reversal  is  only  as  to  part  of  a  judgment,  the  lien  of  the 
part  not  affected  continues  from  the  date  of  the  judgment.    Id, 
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3.  A  judgment  rendered  by  two  justices  sitting-  together  is  not  void 
for  that  reason.     Griffin  v.  Haughty  460. 

4.  When  two  justices  sit  together  at  the  trial  of  a  case,  and  no  ob- 
jection is  made  thereto  at  the  time,  the  validity  of  the  judgment 
cannot  afterwards  be  questioned  on  that  account.    Id, 

5.  In  case  the  judge  of  a  circuit  is  interested,  a  circuit  court  of  a 
county  of  an  adjoining-  circuit  has  jurisdiction  to  enjoin  a  judg- 
ment rendered  in  a  court  of  his  circuit.  Graham  v.  Citizen'* s  Nat, 
Bank,  701. 

6.  Where  there  is  an  injunction  to  a  judgment  against  two  or  more 
persons,  and  only  one  signs  the  injunction  bond  or  applies  for  the 
injunction,  upon  dissolution  there  should  not  be  award  of  execu- 
tion for  damages  at  ten  per  cent,  on  principal,  interest,  and  costs 
from  the  date  till  dissolution  of  the  injunction  against  all  the 
judgment  debtors,  but  only  ag-ainst  those  signing  the  t)ond  or  ask- 
ing the  injunction;  nor  should  costs  in  the  injunction  case  be  given 
against  those  not  going  in  bond  or  injunction.    Id,  702. 

See  Chattel  Mortgage  2;  Equity  7,  8,  11;  Injunction  Bond;  Jus- 
tice of  the  Peace  1,  2;  Sale  of  Realty  1. 

JUDGMENT  CREDITOR.    See  Stat^te  of  Limitations  2. 

JUDGMENT  LIEN. 

A  bill  to  enforce  a  judgment  lien  must  state  that  a  writ  of  fieri  facias 
has  been  returned  **No  property  found,"  or  that  no  execution  is- 
sued within  two  years  from  the  date  of  the  judgment.  This  is 
not  required  as  to  judgments  of  date  l)efore  the  act  of  13th  March, 
1891.     Dunfee  v.  Childs,  155. 

JUDICIAL  SALES.  See  Attorney  and  Client;  Fraud  1;  Laches  1; 
Mortgage  3. 

JURY.     See  Depositions;  Evidence  6;   Verdict  1,  3. 

JURISDICTION. 

An  unconstitutional  act  forming*  a  delegate  district  or  apportioning 
delegates  for  the  House  of  Del^ates  may  be  declared  void  by  the 
courts,  although  the  act  is  the  exercise  of  political  power,  since 
in  such  case  the  question  is  judicial.  Harmison  v.  Ballot  Com- 
missioners,  179. 

%ti^  Judgment  5;  Right  of  Action;   Res  Adjudicata  3;  Supreme 
Court  of  Appeals  1,  2. 

JUSTICE  OF  THE  PEACE. 

1.  If  a  justice  fail  to  attend  to  try  a  case  pending  before  him  at  the 
hour  set,  and  no  other  justice  appears  to  try  the  case  at  that  time, 
when  the  hour  has  elapsed  the  case  stands  continued,  by  opera- 
tion of  law,  for  one  week.    After  such  continuance  has  been  con- 
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sumtnated  by  the  necessary  lapse  of  time,  one  of  the  parties  to  the 
suit,  in  the  absence  of  and  without  the  consent  of  the  other,  can- 
not call  in  another  justice  to  proceed  with  the  trial  of  the  case. 
If  he  does  so,  his  judgment  is  without  jurisdiction,  and  void,  and 
may  be  set  aside  by  the  original  justice,  in  custody  of  the  docket 
and  papers,  on  motion,  after  notice  to  the  opposing  party.  Par- 
sons  V.  Auliman^  Miller  &  Co.^  473. 

2.  If  such  justice  refuse  to  set  aside  such  judgment  and  rehear  such 
case,  an  appeal  will  lie  from  his  judgment  to  the  circuit  court,  as 
in  othef  tases;  and  if  he  refuse  to  grant  the  same  within  ten  days, 
the  circuit  court  of  the  county,  or  judge  thereof  in  vacation,  may 
grant  the  same  on  application.     Id, 

See  Judgment  1,  3,  4;  Record  2;  Unlawful  Entry  and  Detainer 
1,2. 

JUSTICE'SJDOCKET. 

Where  a  justice's  docket  omits  to  enter  a  proceeding  which  should  be 
entered  other  proper  evidence  may  be  admitted  to  prove  the  pro- 
ceeding.    Anderson  v.  Henry,  319. 

LACHES. 

1.  One  who  delays  three  years  after  knowledge  of  all  the  facts  at- 
tending a  sale  before  bringing  such  suit  is  guilty  of  such  laches 
as  will  debar  him  from  relief.     Williams  v.  Maxwell,  297. 

2.  Laches  will  not  bar  a  landowner  from  assailing  a  tax  sale  of  his 
land,  when  there  is  no  actual  possession  under  th^  tax  title. 
State  V.  Sponaugle,  415. 

3.  Laches  is  not  imputable  to  the  State.      Statutes  of   limitations 
.    now  run  against  the  State.     Id,  416. 

4.  if  a  party  allege  the  finding  of  a  document  since  the  decree  which 
would  have  been  relevant  evidence  for  him  on  the  hearing,  and 
knew  of  its  existence  and  contents,  though  h,e  made  diligent 
search  for  it  before  the  decree  without  finding  it,  yet,  if  he  could 
have  proven  its  existence  and  contents  by  the  evidence  of  wit- 
nesses, he  should  have  done  so,  and  cannot  on  that  ground  sus- 
tain a  bill  of  review.     Wethered  v.  Elliott,  436. 

See  Co-Tenancy  4,  Estoppel;  Equity  2. 

» 

LAND. 

The  word  '*land**  in  section  2,  chapter  94,  Code,  is  used  in  a  re- 
stricted sense  to  denote  agricultural  or  farming  land,  and  not 
town  lots-  used  for  building  purposes  alone.  Shufflin  v.  House, 
731. 

LANDLORD  AND  TENANT. 

1.  Where  a  person  claiming  title  takes  a  lease  of  the  same  land  un- 
der a  different  title,  in  the  absence  of  fraud  or  mistake,  he  is  es 
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topped  to  deny  his  landlord's  title  or  possession.      Bodkin  v.  Ar- 
nold, 91. 

2.  Section  12,  chapter  93,  Code  1891,  gives  a  lien  for  one  year's  stip- 
ulated rent,  whether  accrued  or  not,  upon  the  tenant's  goods  car- 
ried on  the  premises  over  liens  created  after  the  commencement  of 
the  tenant's  term  by  deed  of  trust,  mortgage,  or  otherwise,  though 
no  distress  warrant  has  been  issued  for  such  rent.  Anderson  v. 
Henry,  319. 

LANDLORD'S  LIEN.     See  Landlord  and  Tenant  2. 

LAPSE  OF  TIME.     See  Co-Tenancy  4;  Presumption  of  Payment. 

LEASE. 

1,  If  a  lessee  for  life  or  years  take  a  new  lease  of  the  reversioner  for 
a  longer  or  shorter  term  than  before,  it  is  a  surrender  of  the  first 
lease.     Wade  v.  South  Penn  Oil  Co. ,  380. 

2.  A  lease  yielding  rent  and  an  option  to  purchase  the  fee  outright 
are  not  inconsistent,  and  the  taking  such  lease  during  the  term 
of  the  option  will  not  abrogate  or  surrender  it.     Id. 

3  Where  there  is  a  lease  for  years  with  rent,  and  an  option  to  pur- 
chase the  fee,  an  election  to  purchase  under  the  option,  and  ten- 
der of  the  purchase  price  under  it,  ends  the  lease  and  its  rent.  Id. 
See  Landlord  and  Tenant  1 ;  Tenancy  for  Life  2. 

LEAVE  OF  COURT.     See  Bill  of  Review  /;  Depositions, 

LIABILITY.     See  Municipal  Corporations  7, 

LIABILITY  OF  PARTICIPANTS.     See  Executors  \, 

LIENS.  See  New  Parties;  Partnership  2;  Resulting  Trust  3;  Re- 
Adjudicata  1;  Riparian  Lands. 

LIMITATION.     See  Bill  of  Review  2. 

LIMITATION  OF  ACTION.      See  Insurance  3. 

LIST  OF  SALES.     See  Tax  Sales  4. 

LIVE  STOCK.     See  Agister*s  Lien  1. 

LIVERY  OF  SEISIN. 

Section  1,  chapter  116,  Code  Virginia,  1849,  taking  effect  1st  of  July, 
1850,  abolished  livery  of  seisin.      Lauck  v.  Logan,  252. 

LOAN.     See  Assumpsit;  Resulting  Trust  2, 

LOCUS  CONTRACTUS.     See  Contracts  3;  Insurance  1  2, 

MACHINERY,     See  Mortgage  2.  3. 
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MANDAMUS. 

1.  Mandamus  lies  to  compel  a  board  of  canvassers  canvassing^  re- 
turns of  an  election  to  recount  the  ballots  between  competing- can- 
didates for  office  on  the  demand  of  either,  when  they  refuse  such 
recount.     Hebb  v.  Cay  ton  y  578. 

2.  Where  u|>on  a  petition  for  a  mandamus  a  rule  to  show  cause  why 
the  writ  should  not  issue  is  awarded,  instead  of  a  mandamus  nisi, 
and  there  is  no  answer  to  the  rule  raising-  an  issue  of  fact,  there 
need  be  no  writ  of  mandamus  nisiy  and  a  peremptory  writ  issues; 
but  where  there  is  an  answer  raising  an  issue  of  fact,  a  man- 
damus nisiy  embodying  the  facts  justifying  the  mandamus,  must 
be  awarded,  and  it  is  treated  as  the  declaration.     Id. 

3.  A  mandamus  will  not  issue  to  compel  an  election  canvasser  to  as- 
sent to  and  certify  the  result  of  a  recount  of  ballots  as  found  by 
another  canvasser,  though  both  were  present  at  it,  if  they  disagree 
as  to  such  result,  and  the  unwilling  one  says  it  is  not  an  ade- 
quate, correct,  true  recount.  Deni  v.  Board  of  Commissioners, 
750. 

4.  A  mandamus  cannot  be  brought  against  an  officer  in  his  official 
capacity  after  his  term  of  office  has  ended,     /d.  751. 

See  Corpora/ions  13 

MARRIED  WOMEN 

1.     G.,  a  married  woman,  together  with  her  husband,   enter  into  a 
written   contract,   under  seal,   dated  June  25,  1892,  with  F.,  to 
erect  a  three-story  double  brick  building  on  her  lot,  in  the  city  of 
Parkersburg,  according  to   specifications,  for  which  she  is  to  pay 
to  P.,  in  payments  as  in  said  contract  set  forth,  six  thousand  five 
hundred  dollars,  (three  thousand  two  hundred  and  fifty  dollars 
is  to  be  paid  as  the  work  progresses,  and  the  balance,  one  thous- 
and six  hundred  and  twenty-five  dollars   in  one  year  from  the 
date  of  the  completion  of  the  work,  and  one  thousand  six  hundred 
and  twenty-five  dollars  in  two  years  from  the  completion  of  the 
work,  to  be  evidenced   by   negotiable  notes,  with  the  bank  dis- 
count added),  and  to  execute  a  deed  of  trust  upon  said  property 
to  secure  the  balance  unpaid,  when  building  is  completed.     This 
contract  is  signed  and  sealed  by  all  the  parties,  but  not  acknowl- 
edged.    On  the  2'ith  day  of  September,  1892,  another  agreement 
or  addendum  is  made  to  said   agreement,  designated  as:  **Modi- 
fication  of  an  agreement  Made  and  entered  into  on  the  25th  Day 
of  June,  1892.     This  agreement,  made  and  entered  into  this  26th 
day  of  September,  1892,  by   and  between  Mrs.    E.  M    Gilfillan 
and    Edward   Gilfillan,     parties   ^f   the   second   part," — which 
ageemeat  provides  that  F.,  shall  provide  and  advlitional  story, 
the  fourth  story  to  be    finished  for  a  hall,  and  the  price  therefor 
to  be  agreed  upon,  as  well  as  any  changes  in  the  plans  that  might 
be  made,  and,  if  the  parties  could  not  agree  upon  the  price,  their 
differences  were  to  be  submitted  to  a  third  party,  and  specifically 
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refers  to  the  orig"inal  agreemrent  of  June  25th,  and  in  terms  makes 
it  part  of  this.  The  addendum  also  set  forth  that  the  contract 
was  made,  and  the  price  to  be  paid,  for  the  improvement  of  G.  's 
separate  real  estate,  and  declared  that  the  debt  thereby  con- 
tracted was  created  and  incurred  for  that  purpose,  and  expressly 
charged  her  (lot)  separate  real  estate,  and  all  the  improvements 
thereon,  with  the  payment  of  said  debt  mentioned  in  the  original 
agreement,  and  with  the  amount  of  any  and  all  sums  necessary 
to  put  on  the  fourth  story,  and  any  other  modifications  that  might 
be  agreed  upon,  which  addendum  and  modification  was  also 
signed  and  sealed  by  the  said  G.  and  husband;  and  the  paper, 
thus  completed,  was  by  them  duly  acknowledged  on  the  7th  day 
of  October,  1892,  and  duly  recorded  on  the  1st  dciy  of  November, 
1892.  Held  to  be  a  valid  contract,  under  section  12,  chapter  06, 
of  the  Code,  as  amended  by  chapter  109,  Acts  1891,  and  to  create 
a  charge  and  liability  upon  said  property  for  the  price  of  such 
improvements.     Fouse  v.  Gilfillan,  213. 

2.     A  purchaser  of  such  property  takes  it  with  notice  of  such  charge 
and  liability.     Id  214. 
See  Deeds  8,  9.       • 

MASTER  AND  SERVANT. 

The  measure  of  care  imposed  upon  the  master  for  the  safety  of  his 
servant  in  the  use  of  dynamite  is  that  ordinary  care  which  rea- 
sonable and  prudent  men  would  and  do  exercise  under  like  cir- 
cumstances.    Schwartz  v.  Shully  405. 

MECHANIC'S  LIEN. 

1  If  a  builder  has  completed  his  work  according  to  contract  in  all 
material,  substantial  features,  his  mechanic's  lien  is  not  lost 
merely  because  there  are  minor,  unsubstantial,  unimportant 
omission  or  defects.     West  Va.  Building  Co.  v.  Saucer^  483. 

2.  Where  a  material  man,  workman,  laborer,  mechanic,  or  other 
person,  performs  any  labor  or  furnishes  any  material  or  machin- 
ery for  constructing  any  house,  mill,  manufactory,  or  other  build- 
ing or  structure,  by  virtue  of  a  contract  with  the  owner  or  his  au- 
thorized agent,  he  shall  have  a  lien,  to  secure  the  payment  of  the 
same,  upon  such  house  or  structure,  and  upon  the  interest  of  the 
owner  of  the  lot  of  land  on  which  the  same  may  stand;  and  such 
lien  will  not  be  affected  by  the  party  claiming  the  same  accept- 
ing negotiable  notes  for  the  amount  of  his  account,  which  notes 
are  not  made  payable  after  the  time  fixed  for  bringing  a  suit  to 
enforce  the  mechanic's  lien.  Cushwa  v.  Improvement  L,  &  B, 
Association y  490. 

3.  The  acceptance  of  the  note  of  a  debtor,  payable  after  the  time 
granted  by  the  statute  for  filing  a  mechanic's  lien,  and  maturing 
before  the  expiration  of  the  time  limited  for  bringing  suit,  will 
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not  bar  a  suit  and  recovery  upon  the  lien,  if  the  notes  are  pro- 
duced to  be  surrendered  at  the  trial,     /d. 

4.  Where  work  has  been  commenced  and  material  furnished  under 
a  contract,  for  constructing-  buildings,  with  the  owner  of  the  land 
on  which  building's  are  to  be  erected,  the  mechanic's  lien  attaches 
from  the  time  the  performance  of  the  work  and  furnishing  mate- 
terials  beg-in,  and  such  mechanic's  lien  is  entitled  to  priority  over 
a  deed  of  trust  subsequently  executed  on  the  same  property.  Id 
491. 

MERGER. 

Where  a  greater  and  less  estate  unite  in  the  same  person,  without  in- 
termediate estate,  the  less  at  once  merges  into  the  greater.  Turk 
V.  SkileSf  82. 

MORTGAGE. 

1.  A  bill  to  redeem  a  mortgag-e  must  allege  and  rely  upon  a  tender 
if  one  is  claimed;  and  the  money  must  be  paid  into  court.  Shank 
V.  Groff^  543. 

2.  If  machinery  under  mortgage  is  placed  in  a  mill  already  mort- 
gag-ed,  it  becomes  subject  to  the  realty  mortgage,  to  the  extent 
that  is  necessary  to  keep  the  security  thereof  unimpaired.  So  far 
as  the  per.sonalty  mortgage  is  concerned,  if  such  machinery  is 
mortgaged  to  its  full  value,  and  it  will  not  damage  the  mill  prop- 
erty by  its  removal,  the  mortgagee  or  purchaser  may  remove  the 
same;  otherwise,  he  must  make  good  the  damage  caused  by  such 
removal.    HurxthaVs  Ex.  v.  HurxthaVs  Heirs ^  584. 

3.  When  a  mill  and  its  machinery  are  subject  to  separate  mortgages, 

and  are  sold  under  decree  of  court,  they  should  be  offered  for  sale 
both  separately  and  together,  and  then  sold  in  whichever  way 
they  will  bring*  the  larger  sum.     Id. 

MOTION  FOR  REVERSAL.     See  Rill  of  Review,  2. 

MUNICIPAL  CORPORATIONS. 

1.  Violation  of  the  public  ordinances  of  cities,  towns,  and  vlUagfes 
are  strictly  criminal  in  nature,  being  offenses  ag-ainst  the  public, 
and  not  merely  private  wrongs.     City  of  Charleston  v.  Seller  44. 

2.  In  prosecutions  for  such  offenses,  costs  are  not  recoverable  ag-ainst 
such  city,  town,  or  village.     Id. 

3.  A  subsequent  municipal  ordinance,  fully  covering  the  subject- 
matter  of  a  previous  ordinance,  being-  a  substitute  therefor,  re- 
peals the  former  by  implication,  without  words  to  that  effect. 
Knight  V.   Town  of  West  Union ,  194. 

4.  In  a  municipality  having  less  than  six  hundred  voters,  an  elec- 
tion confined  solely  to  the  question  of  the  issue  of  municipal  bonds 
is  not  invalid  because  conducted  in  the  mode  prescribed  for  the 
election  of  municipal  officers  in  the  absence  of  political  or  party 
nominations.     Id, 
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5.  In  an  ordinance  the  authorization  of  bonds  not  to  exceed  six  thous- 
and dollars  is  equivalent,  in  legal  effect,  to  fixing-  the  amount  of 
such  bonds  at  such  sum.  In  either  case,  the  authorities  would 
only  have  the  right  to  issue  bonds  sufficient  to  cover  the  purpose 
fir  which  the  ordinance  is  adopted.     Id,  195. 

6.  Section  31,  chapter  47,  Code,  authorizes  towns  and  villages  char- 
tered under  such  chapter  to  levy  taxes,  not  exceeding  one  dollar 
on  every  hundred  dollars  of  property  within  such  municipality. 
Id.  195. 

7.  An  incorporated  town  is  not  liable  for  personal  injuries  occa- 
sioned by  the  firing  of  squibs,  rockets,  fireworks,  and  firearms 
on  the  streets  by  a  crowd  of  citizens,  although  such  acts  be  done 
with  the  knowledge  and  consent  of  the  mayor,  council,  police,  and 
other  officers  of  such  corporation.  Barilett  v.  Town  of  Clarks- 
burg, 393. 

8.  As  to  the  powers  and  functions  of  an  incorporated  town  of  a  public 
governmental  character,  it  is  not  liable  for  damages  caused  by 
the  wrongful  acts  or  negligence  of  its  officers  or  agents  therein. 
Id. 

MUNICIPAL  COUNCIL.     See  Supreme  Court  of  Appeals  1. 

MUNICIPAL  OFFICERS. 

The  acts  of  de  facto  municipal  officers,  within  the  scope  of  their  au- 
thority and  under  color  of  law,   are  valid  and  binding,  in  the 
absence  of  clear  proof  that  they  are  not  the  de  jure  officers  of 
such  municipality.     Knight  v.  Town  of  West  Union,  195. 
See  Municipal  Corporations  7. 

MUNICIPAL  OFFICE,  See  Contested  Election, 

MISTAKE,  See  Equity  12. 

NATURAL  GAS. 

The   mere  fact   that  a  building  so   furnished  with  gas  was  set  on 

fire  from  the  gas  is  not  sufficient  to  justify  the  inference  that  an 

increased  pressure  of  gas  caused  the  fire.     Barrickman  v.  Marion 

Oil  Co.,  635. 

See  Evidence  1 ;  Negligence  3,  4,  5,  6. 

NEGLIGENCE. 

1.  A  landowner  is  under  no  duty  to  a  mere  trespasser  to  keep  his 
premises  safe,  and  the  fact  that  the  trespasser  is  a  child  does 
not  raise  a  duty  where  none  otherwise  exists  Such  a  trespasser, 
injured  on  such  premises,  cannot  recover  of  the  landowner  by 
reason  of  the  unsafe  condition  of  the  premises,  unless  this  negli- 
gence be  so  gross  as  to  amount  to  a  wanton  injury.  Ritz  v.  City 
oj  Wheeling,  262. 
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2.  The  proximate  cause  of  an  injury  is  the  last  neg'lig'ent  act  con- 
tributing" thereto,  and  without  which  such  injury  would  not  have 
resulted.     Schwartz  v.  Shull,  405. 

3.  A  person  or  corporation  engaged  in  furnishing  natural  g-as  to 
stoves,  heaters,  pipes,  etc  ,  for  purposes  of  domestic  light,  heat, 
and  fuel  in  a  dwelling  house,  is  bound  to  exercise  such  care, 
skill,  and  diligence  in  all  its  operations  as  is  called  for  by  the 
delicacy,  difficulty,  and  dangerousness  of  the  nature  of  the  busi- 
ness, that  injury  to  others  may  not  be  caused  thereby;  that  is  to 
say,  if  the  delicacy,  difficulty  and  danger  are  extraordinarily 
great,  extraordinary  skill  and  diligence  is  required.  Brraick- 
man  v.  Marion  Oil  Co.,  634. 

4.  If  the  defendant,  so  furnishing  such  gas,  negligently  and  care- 
lessly suffer  and  permit  a  greater  amount  of  pressure  of  said  g-as 
to  be  furnished  than  is  reasonably  proper  for  said  purpose,  by 
reason  whereof  the  house  or  building  being  so  furnished  is  con- 
sumed or  injured  by  fire,  resulting  from  such  neg-ligence,  the  de- 
fendant is  liable  in  damages  for  such  loss.     Id. 

5.  If  such  defendant  suffer  and  permit  its  regulators  or  other  appli- 
ances to  be  and  remain  for  an  unreasonable  time  in  such  condi- 
tion that  they  do  not  control  the  amount  and  pressure  of  gas  so 
furnished,  so  that  more  than  a  safe  and  proper  amount  of  gas  is 
so  furnished,  the  defendant  is  guilty  of  negligence,  and  liable  in 
damages  for  injuries  proximately  caused  by  such  negligence.   Id. 

6.  If  such  injury  is  the  natural  consequence  of  such  negligence,  and 
such  as  might  have  been  foreseen  and  reasonably  anticipated  as 
the  result  of  such  negligence,  then  such  negligence  must  be  re- 
garded as  the  proximate  or  direct  cause  of  the  injury,  in  the  ab- 
sence of  intervening  negligence.     Id. 

See  Instructions  2,  3. 

NEGLIGENCE  OF  OFFICERS.     See  Municipal  Corporations  8 
NEGOTIABLE  NOTES.     See  Mechanic's  Lien  2. 

NEW  PARTIES. 

Petitions  for  relief  in  a  cause  filed  by  new  parties  must  have  process 
against  parties  to  be  affected  thereby;  but,  if  they  seek  to  en- 
force liens,  and  an  order  to  convene  liens  is  made,  the  liens 
stated  in  the  petition  may  be  presented  to  a  commi^^sioner  with- 
out such  process  on  such  petition.     Dunfee  v.  Child s^  155. 

NEW  TRIAL. 

1.  Upon  a  bill  in  chancery  to  enjoin  a  judgment  at  law,  and  for  a 
retrial,  there  must  not  be  a  decree  before  such  retrial  annulling^ 
the  judgment  and  granting  a  new  trial  in  the  law  court;  but  the 
judgment  is  allowed  to  stand  as  security  for  what  may  be  found 
to  be  justly  due,  and  the  injunction  allowed  to  stand  until  after 


W.Va.]  Index.  xxxiz 

NEW  T'RIAL,— Continued. 

the  retrial,  and  the  decree  should  direct  an  issue  or  issues  to  be 
iried  in  the  circuit  court  to  find  what  the  nature  of  the  case  re- 
quires, and  upon  the  verdict  the  court  should  perpetuate  or  dis- 
solve, wholly  or  partially,  the  judgment.  Grafton  &  G,  R.  Co, 
V.  Davisson,  12. 

2.  If  the  evidence  presents  mixed  questions  of  law  and  fact,  material 
to  the  issue  involved,  about  which  two  reasonable  men«  learned 
in  the  law,  mig-ht  differ  as  to  the  proper  determination  thereof, 
the  circuit  court  commits  no  appealable  error  in  awarding-  a  new 
trial.     Michaetson  v.  Cautley^  533. 

3.  If  improper  testimony  in  favor  of  the  prevailing  party  is  admitted 
by  the  justice,  and  it  be  doubtful  whether  the  same  was  prejudi- 
cial to  the  opposite  party  or  not,  the  action  of  the  circuit  court  in 
awarding  a  new  trial  will  not  be  reviewed  by  this  Court.     Id, 

4.  Where  the  verdict  of  a  jury  is  wholly  without  evidence  on  a  point 
essential  to  a  finding,  or  the  evidence  is  plainly  insufficient  to 
warrant  such  finding  by  the  jury,  the  same  should  be  set  aside 
and  a  new  trial  awarded.      Vintroux  v.  Simms,  548. 

See  Eguity  7,  8,  9,  10,  11. 

NEWLY  DISCOVERED  EVIDENCE.  See  Bitt  of  Review  1,  3, 
4;  Laches  4. 

NONENTRY.     See  Taxation  2,  3,  4. 

NONPRODUCTIVE  WELL.     See  Oil  Lease  3.' 

NOTARY  PUBLIC. 

The  certificate  of  a  notary  public  to  said  paper,  that  "^E.  M.  G.  and 
E  G. .  whose  names  are  signed  to  the  foregoing  writing,  have 
this  day  acknowledged  the  same  before  me,  in  my  county  afore- 
said,'* is  sufficient  to  show  the  acknowledgment  of  the  whole 
paper  dated  June  25  and  September  36,  1892.  Fouse  v.  Giljillan, 
214. 

NOTES. 

A  note  will  not  be  regarded  as  an  absolute  extinguishment  or  pay- 
ment of  a  precedent  note  or  pre-existing  debt,  unless  it  be  so  ex- 
pressly agreei,  whether  the  note  received  was  that  of  one  bound 
or  a  stranger.  Cushwaw  Improvement  L  &  B,  Association  490. 
See  Mechanic's  Lien  3. 

NOTICE.  See  Co- Tenancy  2:  Contested  Election;  fustice  of  the 
Peace  1;.  Unrecorded  Deed. 

OFFER  TO  PAY.     See  Tender  1. 

OFFICERS.     See  Elections  by  the  People  1. 
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OFFICERS  DE  FACTO.     See  Municipal  Officers, 
OFFICERS  DE  JURE,     See  Municipal  Officers, 
OIL  AND  GAS.     See  Oil  Lease  6;   Taxation  5. 

OIL  LEASE. 

1.  A  lease  for  the  purpose  of  operating'  for  oil  and  g'as  for  the  period 
of  five  years,  and  so  much  longer  as  oil  or  g-as  is  found  in  paying- 
quantities,  on  no  other  consideration  than  prospective  oil  royalty 
and  gas  rental,  vests  no  present  title  in  the  lessee  except  the  mere 
right  of  exploration;  but  the  title  thereto,  both  as  to  the  period 
of  live  years  and  the  time  thereafter,  remains  inchoate  and  con- 
tingent on  the  finding-,  under  the  explorations  provided  for  in 
such  lease,  oil  and  g-as  in  paying-  quantities.  Steelsmith  v.  G art- 
Ian  ^  27. 

2.  Such  lease  must  be  construed  as  a  whole,  and  if  there  is  no  pro- 
vision therein  contained  requiring  the  boring-  of  another  v^ell  after 
the  first  unsuccessful  attempt  is  completed  and  abandoned,  the 
lease  becomes  invalid,  and  of  no  binding  force  as  to  any  of  its 
provisions.     Id, 

3.  The  completion  of  a  nonproductive  well,  though  at  great  expense, 
vests  no  title  in  the  lessee.     Id.  28 

4.  A  lease  for  oil  and  gas  contemnlates  that  the  lessee  have  two  years 
in  which  to  bore  a  well,  and  provides  **that  the  party  of  the  sec- 
ond part  shall  pay  to  the  party  of  the  first  part  $.00  per  month  in 
advance,  until  a  well  is  completed,  from  the  date  of  this  lease, 
and  a  failure  to  complete  such  well,  or  to  pay  said  rental  when 
due,  or  within  ten  days  thereafter,  shall  render  this  lease  null 
and  void,  and  can  only  be  renewed  by  mutual  consent,  and  no 
right  of  action  shall,  after  such  failure,  accrue  to  either  party  on 
account  of  the  bnftach  of  any  covenant  herein  contained.     ♦    ♦    ♦ 
It  is  further  agreed  that  the  second  party  shall  have  the  right  at 
any  time  to  surrender  this  lease  to  the  party  of  the  first  part, 
and  thereafter  be  fully  discharged.**  The  lessee  bores  no  well,  but 
holds  the  lease  a  number  of  months,  and  then  surrenders  it.  Heldy 
that  the  forfeiture  provisions  are  for  the  lessor's  benefit,  and  he 
can  avail  himself  of  them  to  declare  a  forfeiture  for  nonpayment 
of  rental  or  not,  as  he  chooses,  and,  if  he  does  not,  can  recover 
rental  until  the  surrender  of  the  lease.     The  lessee's  mere  failure 
to  pay  does  not  release  him  from  obligation  to  pay.      There  was 
tacit  consent  to  renew.     Roberts  v.  Bettmauj  143 

5.  Where,  under  a  lease,  there  may  be  recovery  of  monthly  rental  for  a 
number  of  months,  but  not  for  all  claimed  by  plaintiff,  and  he  re- 
covers a  verdict  fur  more  than  he  is  entitled  to,  he  may  release 
the  amount  beyond  the  proper  number  of  months,  and  defendant 
cannot  complain  of  it.     Id,  144. 

6.  Where  a  party  holds  a  lease  upon  land  for  oil  and  gas  purposes, 
upon  the  usual  terms  and  conditions,  paying  one-eighth  of  the  oil 
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produced  as  royalty,  the  oil  while  it  remains  in  situ  must  be  re- 
garded as  realty,  and  as  remaining  the  property  of  the  lessor 
until  brought  to  the  surface.  Carter  v.  Tyler  County  Coutt,  806. 
See  Taxation  5. 

ORAL  CONTRACT.     See  Specific  Performance. 

ORAL  EVIDENCE.     S^q  Receipt. 

ORDER  OF  PUBLICATION. 

An  order  of  publication  as  follows:  "West  Virginia,  to  wit:  At 
rules  Held  in  the  Clerk's  Office  of  the  Circuit  Court  of  Wood 
County  on  the  first  Monday  in  January,  1897.  Robert  G.  Styles, 
Administrator  of  the  Estate  of  W.  C.  Styles,  Jr.,  Deceased, 
Complainant  vs.  Laurel  Fork  Oil  and  Coal  Company,  a  Corpor- 
ation, and  Others  Defendants,  In  Chancery.  The  object  of 
this  suit  is  to  recover  from  the  defendant  the  Laurel  Pork  OilA 
Coal  Co.,  a  corporation,  $26,646.10  interest  and  costs,  to  dissolve 
and  wind  up  the  affairs  of  said  corporation,  and  distribute  the 
proceeds   of  sale  of   property    of   said    corporation,    to   attach 

and  subject  to  sale  the  tract  of acres  of  land  owned  by  said 

corporation,  to  have  a  receiver  appointed  for  the  assets  of  said 
corporation,  and  for  general  relief;  and  it  appearing  by  affidavit 
filed  that  L.  C.  Gratz,  H,  S.  Gratz,  Ella  Fell,  Mrs.  H.  A. 
Styles,  John  Scott,  and  S.  G.  Rosengardner  are  not  residents  of 
this  state,  on  motion  of  the  complainant,  by  counsel,  it  is  ordered 
that  said  absent  defendants  do  appear  within  one  month  after 
the  first  publication  of  this  order,  and  do  what  is  necessary  to 
protect  their  interests  in  this  suit,  and  that  a  copy  of  this  order 
be  forthwith  published  and  posted  according  to  law.  (A  copy. 
Teste  )  O.  M.  Clemens,  Clerk,'*- -is  not  an  order  of  publication 
against  the  defendant  corporation,  under  the  statute.  Styles  v. 
Laurel  Fork  O.  i!s'  C.  Co. ,  375. 
See  Process  1,  2. 

ORDER  TO  CONVENE  LIENS.     See  Creditor's  Bill;   New  Par- 
ties 

ORDINANCE.     See  A/unicipal  Corporations  3,  5. 
ORDINARY  CARE.     See  Master  and  Servant. 

OMISSION.     See/ustice's  Docket. 

OPEN  ACCOUNT.     See  Assignment. 

OPINION  EVIDENCE.     See  Evidence  4,  5. 

OPTION.     See  Lease  2,  3;  Oil  Lease  4. 
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OUSTER.     See  Co-Tenancy  3,  4,  5. 

PARTIES.     See  Corporations  10;  Creditor's  Bill, 

PARTIES  IN  PARI  DELICTO,     See  Equity  1. 

PARTNERSHIP. 

1.  A  partner  has  no  individual  assignable  interest  in  the  social  as- 
sets until  the  social  debts  are  satisfied.  Kennewegs.  Schiiansky, 
521. 

2.  An  assignee  of  a  partner's  individual  interest  in  an  insolvent  firm 
cannot  successfully  attack  an  alleged  partnership  assig-nment, 
made  to  secure  a  just  partnership  debt,  as  the  latter  is  a  lien  on 
the  social  assets  superior  to  the  claims  of  the  individual  partners 
or  their  creditors.     Id, 

PARTNER'S  INTEREST.     See  Partnership  1. 

PATENT.     See  Taxation  3. 

PAYMENT. 

A  debtor  must  seek  his  creditor  to  pay  him,  unless  the  creditor  be 

out  of  the  State.     Galloway  v.  Standard  Fire  Ins.  Co,  237. 

See  Resulting  Trust  1. 

PAYMENT  FOR  STOCK.     See  Corporations  3. 
PAYMENT  BY  GARNISHEE.     See  Foreign  Contracts  2. 
PAYMENT  OF  DEBT.     See  Notes, 
PAYMENT  UNDER  CONTRACT.     See  Error. 

PENDENTE  LITE  PURCHASER. 

On  the  15th  day  of  August,  1893,  a  suit  in  equity  was  instituted  to 
set  aside  said  deed  as  fraudulent  and  void  by  P.,  making  J.  P., 
and  O.  C.  W.  parties  defendant.  After  process  in  said  suit  had 
been  served,  but  before  the  bill  had  been  filed,  O.  C.  W.  executed 
a  deed  for  said  land  to  the  R  C.  C.  &  C.  Co.  Said  company 
thereby  became  a  pendente  lite  purchaser,  and  took  said  land 
subject  to  the  equities  in  litigation  in  said  bill,  and  was  bound 
to  abide  by  its  result.  O' Conner  v.  O' Conner^  354. 
See  Administrators  1. 

PERFORMANCE  OF  CONTRACT.     See  Mechanic's  Lien  1. 

PERSONAL  PRIVILEGE.     See  Statue  of  Limitations  3,  4. 

PERSONAL  PROPERTY.     See  Taxation  6. 

PETITION.     See  Mandamus  2. 
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PETITION  FOR  RELIEF.     See  New  Parties, 
PLACE  OF  HOLDING  COURT.     See  Court  House  1,  2. 
PLEADING.     See  Record  2;  Statute  of  Limitations  2,  3. 
PLEADING  IN  PERSON.     See  Criminal  Law  3,  A, 
POLICY.     See  Insurance  1,  2,  3. 
POSSESSION.     See  Co-Tenancy  4;  Laches  2. 
POSSESSION  OF  DEED.     See  Fraudulent  Conveyance  2. 
POSTOFFICE.     See  Contracts  4. 

POWER  OF  ATTORNEY. 

On  the  23d  day  of  June,  1893,  P.  entered  into  an  executory  contract 
with  L.  H.  K.,  by  which  he  agreed  to  sell  him  said  tract  of  land 
upon  the  terms  and  for  the  consideration  therein  set  forth,  and  on 
the  same  day  executed  to  L.  H.  K.  a  power  of  attorney,  wherein 
he  recited  the  facts  in  regard  to  his  sale  to  J.  P.,  his  fraudu- 
lent conduct  and  failure  to  pay  the  purchase  money,  and  also  as 
to  the  sale  to  L.  H.  K.  and  authorized  L.  H.  K.  to  institute  and 
prosecute  to  final  hearing"  a  proper  suit  in  equity  in  his  name,  or 
in  the  name  of  L.  H.  K.,  as  it  might  appear  proper,  for  the  pur- 
pose of  setting  aside  and  annulling  said  deed  of  conveyance  to  J. 
P.,  the  deed  to  O.  C.  W.,  and  any  other  contracts  that  might 
have  been  made  in  reference  to  said  tract  of  land;  authorizing 
said  L.  H.  K.,  to  settle  any  and  all  matters  of  difference  between 
him  (P.)  and  J.  P.  (it  appearing  that  there  were  several  matters 
of  account  existing  between  P.  and  J.  P.)  and  to  attend  to  all 
business  affairs  of  his  generally.  Subsequently  J.  P.  paid  to 
L.  H.  K.  one  thousand  dollars  of  the  original  purchase  money 
for  said  land,  which  P.  declined  to  receive,  and  shortly  after- 
wards brought  suit  to  set  aside  his  deed  to  J.  P  as  fraudulent 
and  void.  Held^  that  in  the  circumstances  of  the  case,  and  in 
view  of  the  facts  set  forth  on  the  face  of  said  power  of  attorney, 
it  was  not  the  intention  of  P.  to  authorize  L.  H.  K.  to  receive  and 
collect  said  purchase  money  from  J.  P.,  and  its  reception  by  L.  H. 
K.  did  not  ratify  and  confirm  the  sale  to  J.  P.,  or  waive  the  effect 
of  the  fraud.     O^ Connor  v.  O'Connor,  355. 

PRACTICE.     See  Mandamus  2. 

PREFERRED  CREDITORS.     See   Fraudulent  Conveyance  4;   in- 
junction Bond. 

PREMIUMS  ON  LOANS.     See  Building  and  Loan  Associations,  2. 

PRESENCE  OF  PRISONER.     See  Criminal  Law  5. 
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PRESSURE  OP  GAS.     See  Evidence  1;  Natural  Gas;  Neglegcnce  4. 
PRESUMPTION  OF  DEATH.     See  Death. 

PRESUMPTION  OF  PAYMENT. 

Where  the  presumption  of  payment  arises  by  reason  of  the  lapse  of 
twenty  year's  time,  a  bill  seeking- enforcement  of  such  stale  de- 
mand must  set  up  facts  and  circumstances  sufficient  to  rebut  such 
presumption,  or  it  will  be  demurrable.  Jarvis  v.  Martin'' s  Adm''r. 
347. 

PRIORITY  OF  LIENS.  See  Landlord  ami  Tenant  2;  Mechanic's 
Lien  4;  Riparian  Lands, 

PRIORITY  OF  LOCATION.     See  Railroads  2 

PRISONER  IN  MANACLES.     See  Criminal  Law  1,  2. 

PROCESS. 

1.  Where  it  does  not  appear  from  the  record  whether  process  was 
duly  served,  or  order  of  publication  dulj'  published  and  posted, 
or  not,  except  from  the  decree,  which  declares  that  **process  was 
duly  served"  or  '*order  of  publication  was  duly  executed  as  to 
the  defendants,*'  it  will  be  presumed  that  it  Wtis  so  served  or  ex- 
ecuted     Styles  V   Laurel  Fork  O,  &  C.  Co.,  374. 

2.  But  when  the  record  shows  the  process  or  order  of  publication, 
and  shows  clearly  that  process  was  not  served  or  order  of  publi- 
cation executed  as  to  any  particular  defendant,  such  declaration 
in  the  decree  will  not  raise  such  presumption  as  to  such  defend- 
ant.    Id. 

3.  Process  to  C3mmenc2  a  suit  or  action  is  issued  by  the  clerk  on  the 
order  of  the  plaintifiF  or  his  attorney  or  ag'ent,  and  not  by  order 
of  the  court.     Abney  v.  Ohio  L.  &  M.  Co.,  446. 

See  Attachment  2;  New  Parties. 

PROHIBITION. 

1.  Prohibition  is  the  proper  remedy  to  prevent  the  enforcement  by 
execution,  of  an  unauthorized  judgment  for  costs.  City  of  Charles- 
ton V.  Belter y  44. 

2.  When  a  board  of  election  canvassers  assume  jurisdiction,  which 
it  has  not,  to  canvass  and  declare  the  result  of  a  vote  upon  the  re- 
location of  a  county  seat,  prohibition  will  lie  to  restrain  it,  though, 
in  its  proper  action,  its  functions  are  ministerial,  and  not  subject 
to  prohibition.     Brown  v.  Board  of  Canvassers,  826. 

PROMOTER'S  RIGHTS.     See  Corporations  1,  3. 

PROOF  OF  FRAUD.     See  Fraud  3. 

PROOF  OF  LOSS.     See  Insurance  4. 
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PROVINCE  OF  COURT. 

Where  the  evidence  is  not  contradictory,  proximate  cause  is  a  question 
of  law  to  be  determined  by  the  court,  and  not  a  question  of  fact 
to  be  submitted  to  a  jury.     Schwartz  v.  Shully  405. 

PROXIMATE  CAUSE.  See  Instructions  3;  Negligence  2,  5,  6; 
Province  of  Court. 

PUBLIC  POLICY.     See  Contracts  1,  6. 

PUBLIC  SCHOOLS. 

1.  The  law  of  this  State  docs  not  authorize  boards  of  education  to  dis- 
criminate between  white  and  colored  schools  in  the  same  district 
as  to  leng-th  of  term  to  be  taught.      Williams  v.  Boards  199. 

2.  Where  a  teacher  has  been  employed  to  teach  a  colored  school  by 
the  trustees,  under  the  supervision  of  the  board  of  education,  and 
she  teaches  the  same  the  full  term  of  the  other  primary  schools 
in  the  same  district,  satisfactory  to  the  patrons  of  such  school, 
she  is  entitled  to  pay  for  her  whole  term  of  service;  and  the  board 
of  education  cannot  escape  the  payment  thereof  by  interposing  a 
plea  that  it  had,  by  reason  of  the  school  being  a  colored  school, 
limited  the  term  thereof  to  a  shorter  period  than  the  white  schools 
in  the  same  districti  Such  discrimination,  being  made  merely 
on  account  of  color,  cannot  be  recognized  or  tolerated,  as  it  is  con- 
trary to  public  policy  and  the  law  of  the  land.     Id, 

PUBLIC  WRONG.     See  Municipal  Corporations  1. 

PURCHASE  BY  TRUS  TEE.     See  Trusts, 

PURCHASER  FOR  VALUE. 

A  purchaser  for  value  without  notice,  having  obtained  a  conveyance, 

will   not    be  affected  by  a  latent  equity  by  lien,  incumbrance, 

trust,  fraud  or  other  claim.     Turk  v.  Skiles,  82. 

See  Married  Women  2 

PURCHASE  OF  COMMON  PROPERTY.     See  Co- Tenancy  2, 
PURCHASE  OF  REVERSION,     See  Tenancy, 
PURCHASER'S  RIGHTS.     See  Sale  of  Realty  2. 
QUANTITY  OF  ESTATE.     See  Deed  1. 
Q  UAN TUM  MER  VI T.     See  Contracts  2. 
QUASI  OFFICERS.     See  Executors  2, 
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RAILROADS 

1.  A  railroad  company  is  not  bound  to  fence  its  line  from  adjoining 
improved  land  except  where  it  has  condemned  land  for  its  use. 
Grafton  &  C.  R.  Co,w  Davisson^  12.  Couch  v.  C.  6f  O.  A*,  Co,, 
51. 

2.  As  between  rival  railroad  companies,  priority  of  location  g'ives 
priority  of  title,  which  is  perfected  by  after-condemnation.  The 
title  thus  acquired  is  derived  from  the  State  by  virtue  of  its  right 
of  eminent  domain,  and  entirely  supersedes  and  annuls  the  title  of 
the  landowner  on  payment  of  just  compensation  to  him,  and  re- 
invests the  same  in  the  applicant  therefor.  Aan.  iSfc.  R.  Co.  v. 
Glen  J.  dT'r.  R,  Co.,  119. 

See  Eminent  Domain;  Injunction, 

RAPE.     See  Evidence  3. 

REAL  ESTATE.     See  Oil  Lease  6 

REAL  ESTATE  AGENT.     See  Agency  2,  3. 

RECEIPT. 

A  receipt,  so  far  as  it  is  a  mere  admission,  is  not  conclusive  evidence 
of  the  payment  therein  acknowledged,  but  the  party  signing  it 
may  invalidate  it  by  oral  evidence  of  fraud  or  mistake;  for  the 
document  amounts  only  to  prima  facie  proof,  and  is  capable  of 
being  explained.     Cushwa  v.  Improvement  L,  &  D,  Ass^n.,  490. 

RECEIVERS.     See  Corporations  7. 

RECOGNITION  OF  TRANSACTION,     See  Estoppel. 

RECORD. 

1.  Evidence  of  witnesses  heard  by  such  inferior  tribunal  is  not  part 
of  the  record,  unless  made  so  by  proper  order  or  bill  of  excep- 
tions showing  such  evidence  duly  certified  and  authenticated. 
Where  such  is  not  the  case,  tfie  circuit  court  cannot  review  the 
action  of  the  inferior  tribunal  on  its  merits,  Cushrva  v.  Latnar, 
327. 

2.  When  there  is  no  note  in  the  record  of  the  filing  of  complaint  or 
answer  in  an  action  originating  before  a  justice,  bujt  there  is  cop- 
ied into  the  record  both  a  complaint  by  the  plaintiff  and  an  an- 
swer by  the  defendant  signed  by  them  respectively,  with  which  the 
evidence  of  the  parties  adduced  on  the  tral  is  entirely  consistent, 
and  the  record  shows  there  was  a  full  and  fair  trial,  the  court 
will  presume  that  the  pleadings  were  so  made  up.  Griffin  v 
Naught,  460, 

See  Argument  of  Counsel;  Bill  of  Exceptions  2;  Commissi  Oft  ers 
in  Chancery  2;  Criminal  Law  2,  3,  4,  5;  Process  1,  2;  Res  Adju- 
dicata  4. 
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RECORDATION. 

The  certificate  of  the  clerk  of  the  county  court  of  the  proper  county 
to  said  paper,  that  the  foregoing  writing,  bearing  date  on  the  25th 
day  of  June,  1892,  with  the  certificate  of  acknowledgment  thereto 
annexed,  was  on  the  day  mentioned  duly  admitted  to  record  in 
his  said  office,  is  sufficient  evidence  of  the  recordation  of  the 
whole  paper.  Fouse  v.  Gilfillan^  214. 
See  Cof'porafion^  12 

RECOUNT.     See  Elections  by  the  People  2,  3;  Mandamus  1,  3. 

RECOVERY.      See  Corporations  8. 
RECOVERY  OF  RENTAL.     See  Oil  Lease  5. 

REFERENCE.     See  Identity  of  Document, 

RELEASE.    See  Oil  Lease  5. 

RELEASE  OF  SURETY.     See  Suretyship  1,  2,  3,  ♦. 
REMAINDER  MAN.     See  Tenancy  for  Life  1. 

REMARKS  OF  JUDGE. 

Remarks  made  by  the  trial  judge  in  the  presence  of  the  jury  (refer- 
ring to  a  witness  who  had  testified  for  the  state),  as  follows: 
"Suppose  Dr.  Burgess,  whose  integrity  is  not  to  be  questione(9, 
when  placed  by  a  party  upon  the  witness  stand  to  testify  as  to 
matters  coming  within  his  professional  conduct  or  employment, 
and  having  so  testified,  the  opposite  party  was  to  bring  in  two 
or  three  witnesses  from  another  county,  say,  from  Huntington, 
who  were  entire  strangers  to  the  people  of  Wayne"  county,  and 
who  upon  the  witness  stand,  were  to  testify  to  their  having  heard 
Dr.  Burgess,  in  Huntington,  make  statements  directly  contra- 
dicting those  made  by  him  on  the  witness  stand;  would  it  not  be 
a  reasonable  and  logical  rule  that  would  permit  the  party  so 
calling  him  to  introduce,  upon  rebuttal,  witnesses  acquainted 
with  his  general  reputation,  to  testify  as  to  his  good  charac- 
ter for  truth?" — the  **two  or  three  witnesses*'  referred  to 
being  summoned  as  experts  on  behalf  of  the  defendant,  and  so 
testified  in  the  case,  touching  the  matter  of  the  evidence  of  said 
witness  Burgess, — held  to  be  error,  which  might  prejudice  the 
defendant.      State  v.  Staley,  793. 

REMOVAL  OF  BUILDINGS.     See  Tenancy  for  Life  \, 
REMOVAL  OF  MACHINERY.     See  Mortgage  2. 
REMOVAL  OF  PROPERTY.     See  Chattel  Mortgage  1. 
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RENTS,     See  Constitutional  Law  2;  Landlord  and   Tenant;  Salr  of 
Realty  1 . 

RES  ADJUDICA  TA, 

1.  Where  lines  on  land  have  been  ascertained  by  commissioner's 
report  and  decree,  and  the  land  sold  by  spe'sial  commissioner  for 
more  than  sufficient  sum  to  pay  all  such  liens,  sale  confirmed, 
purchase  money  all  paid,  and  a  decree  eatered  declaring-  that  a.11 
such  liens  were  **fully  satisfied  and  discharged,"  such  decree 
is  res  adjudicata  as  to  holders  of  such  liens  who  were  parties  to 
the  suit.     Mann  v.  Pecky  18. 

2.  When  a  decree  is  entered  reserving  the  right  to  any  party  to 
further  litigate  any  matter  in  controversy  in  the  suit,  such  reser- 
vation may  be  reviewed  on  appeal  by  any  party  prejudiced  there- 
by, and  if  no  appeal  is  taken,  such  reservation  becomes  res  adju- 
dicata^ and  cannot  be  called  in  question  by  any  party  in  any 
other  suit  or  proceeding.     Bodkin  v.  Arnold^  90. 

3.  A  bill  in  equity  dismissed  generally,  without  any  reservation  to 
the  plaintiff  to  sue  thereafter,  is  conclusive  between  the  parties, 
and  those  claiming  under  them,  of  all  the  issues  made  up  in  the 
cause,  even  though  there  was  no  jurisdiction  in  equity  because 
of  adequate  remedy  at  law.     Watson  v.  Watson ,  290. 

4.  If  a  party  would  be  entitled  to  the  benefit  of  a  decree  as  res  judi- 
cata to  the  prejudice  of  another  afterwards  make  an  admission 
of  record  in  the  case,  inconsistent  therewith,  detracting  from  his 
right  under  said  decree,  and  such  admission  is  the  truth,  he  can- 
not rely  on  such  decree  as  res  judicata,  Crumlish*s  Adm^r,  v.  .S*. 
K.  R.  Co. ,  567. 

RESULTING  TRUST. 

1.  To  raise  a  resulting  trust  for  one  paying  purchase  money  for 
land  wh6n  title  is  taken  in  the  name  of  another,  the  trust  must 
arise  ffom  equity  principles,  at  the  moment  title  passes,  and  no 
subsequent  payment  will  create  it;  nor  will  a  subsequent  agree- 
ment by  the  party  holding  title  to  hold  in  trust  raise  such  trust. 
//arris  v.  Elliott j  245. 

2.  A  resulting  trust  will  not  arise  in  favor  of  one  paying  for  land 
conveyed  to  another,  if  that  other  be  wife  or  son  or  other  person 
as  to  whom  the  one  paying  voluntarily  places  himself  in  loco  pa- 
rentis in  the  transaction.  A  resulting  trust  will  not  arise  in 
favor  of  one  paying  for  land  conveyed  to  another  where  such  pay- 
ment is  only  a  loan  to  such  other  person.     /</.  246. 

3.  Where  it  appears  clearly  that,  in  paying  for  land  by  one  with 
conveyance  to  another,  the  party  paying  intended  to  make  a  gift 
or  confer  a  benefit,  no  resulting  trust  arises  in  his  favor.  To 
warrant  subrogation  in  favor  of  one  paying  a  debt  as  surety  or 
otherwise,  the  debt  paid  must  have  been  a  lien  on  the  land.  /d. 
246. 
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RETURN. 

Before  hearing  a  case,  matter,  or  proceeding  removed  by  certiorari 
from  an  inferior  tribunal  the  circuit  court  should  require  a  for- 
mal legal  return  thereto  to  be  made  by  the  officers  to  whom  the 
same  is  directed,  unless  such  return  is  waived  by  the  parties  to 
such  case,  matter  or  proceeding.  Cushwa  v.  Lamar,  327. 
See  Distress  Warrant;  Foreign  Corporations. 

REVERSAL.     See  Commissioner  in  Chancery  2i\  Evidence  2]  Judg- 
ment 2;  Sale  of  Realty  2. 

REVIEW  ON  APPEAL. 

Issues  not   determined  by  the  circuit  court  will  not  be  considered  by 

this  Court  on  appeal.      Woods  v.  Campbell,  203. 

Se^  Commissioner  in  Chancery  \\  New   Trial  Z\  Res  Adjudicata 

2;  Record  1. 

RIGHT  OF  ACTION. 

A  provision  in  one  of  the  conditions  indorsed  on  the  certificates  of 
stock  issued  by  such  corporation  that  any  action  brought  against 
the  association  by  the  shareholders  shall  be  brought  in  the  coun- 
ty of  Ontario,  N.  Y.,  is  a  void  requirement,  as  jurisdiction  can- 
not be  taken  away  by  consent.  Savage  v.  People* s  B,  L.  &  S.  I 
Ass'n,  275.  j 

RIGHT  OF  WAY.     See  Injunction;  Railroads  1,  2. 

RIGHTS  OF  CREDITORS.     See  Fraudulent  Conveyance  1. 

RIGHTS  OP  GRANTEE.     See  Fraudulent  Conveyance  1. 

RIGHTS  OF  STRANGER.     See  Statute  of  Limitations  4. 


RIPARIAN  LANDS. 

Where  a  party  to  a  deed  agrees  to  pay  to  the  other  party  the  sum  of 
seventy-five  dollars  per  annum  for  keeping  up  a  certain  dam, 
necessary  to  the  mill  property  of  the  obligor,  and  that  the  obliga- 
tion to  pay  the  same,  in  addition  to  being  a  personal  one,  * 'shall 
be  a  convenant  running  with  the  land,  and  binding  upon  the  Ron- 
cevert  Flour  Mills,  race,  and  water  power,  into  whosoever  hands 
they  may  pass,"  he  thereby  creates  a  lien  on  such  mill  property, 
which,  duly  recorded,  has  priority  over  subsequent  liens. 
HurxthaVs  E'x.  v.  HurxthaVs  Heirs,  584. 

• 

RULE.     See  Mandamus  2. 

SALES.     See  Trusts. 

SALE  OF  REALTY. 

1.  Before  a  sale  of  land  can  be  made  to  satisfy  judgments,  it  must 
somehow  appear  in  the  cause  that  it  will  not,  in  five  years,  rent 
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SALE  OF  "RIS. AL,TY— Continued. 

for  enough  to  satisfy  the  liens  decreed.     Dunfee  v.  ChildSy  156. 

2.  The  reversal  of  a  decree  under  which  land  is  sold  will  not  affect 
the  title  of  the  purchaser,  if  he  is  not  a  party  to  the  suit,  or, 
thoug-h  a  party,  has  no  interest  in  the  debt  or  cause  f Dr  which  the 
land  is  sold;  but,  if  he  is  a  party  with  such  interest  in  the  decree, 
his  title  falls  with  such  reversal.  If  a  decree  confirming  a 
sale  be  reversed  for  error  in  it,  the  purchaser's  title  falls,  whether 
he  be  a  party  or  not.  Where  necessary  parties  having  title  are 
not  before  the  court,  the  purchaser's  title  falls  with  reversal  of 
decree  of  sale.     Id. 

See    Contracts  5,  6 ;  Specific  Performance;  Statute  of  Frauds  2 ; 
Vendor  and  Vendee  1,  2,  3. 

SECURITY.     See  Implied  Trust  2. 

SENTENCE.     See  Burglary  2. 

SERVICE  OF  PROCESS. 

"Service  accepted  September  6,  1897.     Alf.  Paul,"  is  a  bad  accept- 
ance.   Adkins  V.  Globe  Fire  Ins,  Co.^  384. 
See  Foreign  Corporations;  Process  1,  2. 

SET-OFF.     See  Deputy  Sheriff  2\  Forthcoming  Bond;  Taxation  1 

SETTING  ASIDE  SALES.     See  Fraud  1. 

SHERIFF.  See  Contracts  1;  Deputy  Sheriff  1,  3;  Executors  3;  Eq- 
uity 1',  Forthcoming  Bond;  Subrogation;  Taxation!, 

SHERIFF  AND  EXECUTOR.     See  Executors  3. 

SIGNING.     See  Bill  of  Exceptions  1. 

SOUND  DISCRETION.     See  Appeal  2. 

SPECIFIC  PERFORMANCE. 

The  evidence  must  be  clear,  full,  and  free  from  suspicion  to  enable 

a  court  of  equity  to  enforce  an  oral  contract  forthe  sale  of  land. 

Harris  v.  Elliott^  245. 

STALE  DEMAND.     See  Bill  in  Equity;  Presumption  of  Payment, 

STATUTES. 

In  construing  a  statute  which  revises  a  former  one,  and  the  meaning 
of  the  former  one  was  settled  either  by  clear  expressions  in  it  or 
by  adjudication  upon  it,  mere  change  of  phraseology  will  not  be 
construed  to  be  change  of  the  law,  unless  it  evidently  purports  an 
intention  in  the  legislature  to  work  a  change.  Brown  v.  County 
Court,  828. 
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STATUTE  OF  FRAUDS. 

1.  The  statute  of  frauds  does  not  apply,  under  the  circumstances  of 
this  case,  to  defeat  the  claim  of  the  defendant  for  his  services. 
Davis  V.  Baker,  456. 

2.  Where  a  sale  of  real  estate  is  made  by  a  trustee,  and  no  memo- 
randum is  made  in  writing  by  the  trustees,  such  sale  is  void  un- 
der the  statute  of  frauds.     Ralphsnyder  v.  Shaw,  680. 

See  Contracts  2. 

STATUTE  OF  LIMITATIONS. 

1.  If  an  employer  promises  to  make  compensation  for  services  at  the 
time  of  his  death,  by  will  or  otherwise,  the  statute  of  limitations 
does  not  begin  to  run  until  the  death  of  such  person.  Cann  v. 
Cannes  Heirs,  563. 

2.  Where  a  suit  in  equity  is  brought  by  a  judgment  creditor  to  sub- 
ject the  lands  of  the  debtor  to  the  satisfaction  of  his  judgment, 
and  the  plaintiff  in  the  bill  sets  forth  the  fact  that  there  is  an- 
other judgment  against  the  same  defendant  older  in  point  time, 
but  which  has  not  been  kept  alive  by  issuing  executions  as  re- 
quired by  statute,  but  the  defendant  is  in  life,  and  does  not  plead 
the  statute  of  limitations  as  to  said  older  judgment,  the  plaintiff 
in  said  suit  in  equity  has  no  right  to  file  or  rely  on  such  plea. 
Welton  V.  Boggs,  620. 

3.  The  plea  of  the  statute  of  limitations  is,  in  general,  a  personal 
defense,  to  be  made  by  the  party  against  whom  the  demand  is 
asserted.     Id. 

4.  A  mere  stranger  to  the  claim,  as  a  creditor,  although  he  may  be 
injuriously  affected  by  his  debtor's  failure  to  set  up  the  statute, 
cannot  either  set  it  up  himself,  or  compel  his  debtor  to  do  so,  as 
in  such  case  the  privilege  is  personal.     Id,  621. 

See  Administrators  2;  Bill  of  Review  4;  Co-Tenancy  3;  Decree  2; 
Laches  3. 

STOCK.     See  Corporations  2. 

STOCKHOLDERS.     See  Corporations  9,  11. 

STOCK  CERTIFICATES.  See  Building  and  Loan  Association  5; 
Right  of  Action, 

SUBROGATION. 

Sureties  on  the  official  bond  of  a  sheriff,  up>on  being  compelled,  to 
make  good  the  default  of  their  principal,  will,  by  the  fact  of  pay- 
ment, become  equitable  assignees,  and  be  subrogated  to  the  posi- 
tion of  the  State  in  respect  of  all  its  securities,  liens,  and  prior- 
ities, for  the  purpose  of  enforcing  reimbursements  from  their 
principal.  Myers  v.  Miller,  595. 
See  Resulting  Trust  3. 


SUBSEQUENT  ACTS.     See  Deed  7.  | 
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SUFFICIENCY  OF  TENDER.     See  Tender  1. 
SUITS  AGAINST  OFFICERS.     See  Corporations  10. 
SUIT  IN  EQUITY.     %^^  Statute  of  Limitations  2. 
SUIT  PENDING.     See  Fraudulent  Conveyance  6. 

SUIT  TO  CHARGE  LAND. 

In  a  suit  to  chargfe  ^and  in  the  hands  of  a  fraudulent  purchaser  with 
money,  he  yet  holding-  the  land,  that  must  be  subjected;  and  there 
cannot  be  a  personal  decree  ag-ainst  him  for  the  money,  thoug-h 
there  may  be  for  costs,  if  the  land  does  not  nay  the  money  and 
costs.  If  he  has  sold,  he  may  be  charged  with  the  proceeds. 
Harris  v.  Elliott,  246. 

SUIT  TO  WIND  UP.     See  Corporations  11. 

SUPREME  COURT  OF  APPEALS. 

1.  This  Court  has  appellate  jurisdiction  in  all  cases  of  certiorari 
awarded  by  the  circuit  court  in  review  of  matters  and  proceed- 
ings pending  before  or  determined  by  a  municipal  council. 
Cushwa  V.  Lamar,  326. 

2.  Where  a  dec/ee  merely  pecuniary,  and  for  not  over  one  hundred 
dollars,  is  reversed  on  bill  of  review  or  petition  for  rehearing*, 
this  Court  has  no  jurisdiction  of  an  appeal  from  the  decree  of  re- 
versal.    Deaton  v.  Mitchell,  670. 

SUPREME  COURT  OF  UNITED  STATES.  See  Due  Process  of 
Law  2. 

SURETIES.     See  Subrogation. 

SURETYSHIP. 

1.  If  a  creditor  surrender  a  lien  or  hold  upon  property  of  a  principal 
debtor,  which  constitutes  a  substantial  security  for  the  debt,  in 
part  or  whole,  without  consent  of  a  surety,  the  surety  is,  in  eq- 
uity, discharged  from  the  debt,  in  part  or  whole,  according  to  the 
value  of  the  property;  but  if  the  principal  had  really  no  title  to 
the  property,  and  it  cannot  be  said  to  have  a  real  value  appli- 
cable to  the  debt,  and  the  surety  is  not  injured  by  the  surrender, 
the  surety  is  not  discharged.  First  National  Bank  v.  Parsons, 
688. 

2.  Mere  indulgence  of  a  principal  debtor  by  a  creditor,  without  a 
binding  contract  for  such  indulgence,  based  on  valuable  consid- 
eration, will  not  discharge  a  surety.     Id.  689. 

3.  Mere  continuance  at  a  term  of  court  of  a  suit  against  a  principal 
debtor  by  consent  of  the  creditor,  not  under  any  valid  contract  to 
continue,  will  not  discharge  a  surety.     Id.  689. 
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SURET  YSHI  ^— Continued . 

4.  The  principle  on  which  an  agreement  for  an  extension  of  time  dis- 
charges a  surety  is  that  the  creditor  thus  deprives  the  surety  of 
nieans  of  relieving  himself  by  paying  the  debt  and  proceeding 
immediately  against  the  principal,  or,  without  paying,  by  filing 
his  bill  quia  timet  to  make  the  surety  pay,  or  by  notice  to  the 
creditor  under  the  statute.  The  surety  is  not  discharged  by  an 
act  which  in  no  manner  affected  his  right  or  impaired  the  reme- 
dies of  the  creditor.     Id.  689. 

SURRENDER  OF  LEASE.     See  Lease  1,  2. 

SURRENDER  OF  NOTES.     See  Mechanic's  Lien  3. 

SURRENDER  OF  PROPERTY.     See  Suretyship  1. 

TAXATION. 

1.  A  taxpayer  cannot  set  off  the  sheriff's  individual  indebtedness 
to  him,  even  though  the  sheriff  has  settled  with  the  State  treas- 
ury for  such  taxes.     Miller  v.  fVisner,  59. 

2.  Under  the  act  1869,  and  under  section  6,  Article  XIII  of  the  Con- 
stitution, forfeiting  land  for  nonentry  on  the  tax  books,  where  a 
tract  lies  partly  in  one  county  and  partly  in  another,  entry  in  the 
county  wherein  the  greater  part  lies  saves  the  whole  tract  from 
forfeiture.  Entry  in  either  county  would  likewise  save  it.  State 
v.  Cheney,  478. 

3.  Where  a  patent  is  for  a  tract  of  land  of  a  given  number  of  acres, 
and  it  is  entered  for  taxes  accordingly,  the  fact  that  the  tract  con- 
tains a  greater  quanity  will  not  forfeit  the  whole  or  the  excess 
for  nonentry  for  taxation,  under  chapter  125,  Acts  1869,  or  section 
6,  Article  XIII.  of  the  Constitution.     Id. 

4.  Acts  1869,  chapter  125,  and  section  6,  Article  XIII.  of  the  State 
Constitution,  forfeiting  land  for  nonentry  for  taxation,  are  not 
repugnant  to  amendment  14  of  the  Constitution  of  the  United 
States,     /d.  ^79. 

5.  The  prospective  production  of  oil  from  such  well  cannot  be  pro- 
perly charged  to  the  lessee,  on  the  personal  property  books  of  the 
county.     Carter  v.  Tyler  County  Court,  806. 

6.  Under  chapter  29  of  the  Code,  which  provides  for  the  assessment 
of  taxes,  the  words  **personal  property/'  as  therein  used,  shall 
include  all  fixtures  attached  to  the  land,  if  not  included  in  the 
valuation  of  such  land  entered  in  the  proper  land  book.  Id, 
See  Constitutional  Law  3;  Contracts  1;  Due  Process  of  Law  1; 
Municipal  Corporations  6. 

TAX  SALES. 

1.  A  sale  of  land  for  taxes  Is  without  warranty  by  the  State,  and  it 
is  not  prevented  thereby  from  setting  up  its  right  under  forfeiture 
for  omission  io  enter  the  land  for  taxes  either  before  or  after  the 
tax  sale.     State  v.  Sponaugle,  416. 
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.TAX  SAl^KS— Continued, 

2.  If  a  sale  for  taxes  is  made  and  the  tax '  purchaser  pays  taxes 
thereafter,  the  receipt  of  such  taxes  will  not  operate,  on  the  theory 
of  estoppel  in  pais  by  conduct,  to  prevent  the  State  from  setting- 
up  ag-ainst  the  tax  purchaser  a  title  to  land,  by  forfeiture,  for 
failure  of  the  former  owner  to  enter  it  for  taxation  subsequent  to 
or  before  the  tax  sale.  If  the  tax  title  be  valid,  it  would  prevent 
such  forfeiture  for  taxes  after  the  tax  sale  from  its  own  force,  not 
on  the  theory  of  estoppel.     Id. 

3.  A  sale  of  land  for  taxes,  valid  to  pass  title  of  the  owner,  will  pre- 
vent its  forfeiture  for  failure  to  enter  it  for  taxes  in  the  name  of 
the  former  owner  for  years  subsequent  to  the  tax  sale.    Id. 

4.  An  omission,  in  a  list  of  sales  of  land  for  taxes,  to  state  the  estate 
of  the  owner,  will  not  annul  the  tax  deed.     Id. 

See  Co-Tenancy  1;  Laches  2. 

TAX  TITLE.     See  Co-Tenancy  1. 

TENANCY. 

A  purchase  of  the  reversion  in  fee  by  a  tenant  for  years  ends  the  ten- 
ancy, and  the  tenant  is  not  thereafter  estopped  from  denying-  fur- 
ther continuing  title  or  rent  in  the  landlord.  Wade  v.  South  Penn 
Oil  Co,,  381. 

TENANCY  FOR  LIFE. 

1.  After  the  expiration  of  a  life  tenancy  in  a  town  lot  by  death,  and 
the  termination  of  a  lease  thereunder,  the  lessee  cannot  remove 
building's  put  on  such  lot  during  the  continuance  of  such  tenancy. 
Such  buildings  become  a  part  of  the  realty,  and  go  to  the  person 
entitled  to  the  remainder.    Jones  v.  Shufflin,  729. 

2.  All  unexpired  leases  given  by  a  life  tenant  on  town  lots  used  for 
building  purposes  alone  terminate  with  the  death  of  such  life 
tenant,  and  do  not  continue  in  force  until  the  end  of  the  current 
year.     Shufflin  v.  House,  732. 

See  Tenancy. 

TENDER. 

1.  While  in  a  tender  an  actual  visible  production  of  money  is  dis- 
pensed with  where  the  party  denies  all  right  to  pay  any  sum,  yet 
it  must  appear  there  was  an  actual  offer  to  pay,  and  that  the 
tenderer  had  the  money,  and  was  about  to  produce  it,  and  would 
have  done  so  if  he  had  not  been  prevented  by  such  denial  of 
right  to  pay.     Shank  v.  Groff,  543. 

2.  Tender,  to  stop  interest,  must  be  of  an  exact  amount,  and  must 
be  kept  good  and  ready  at  all  times  to  be  paid  to  the  creditor  on 
demand,  which  must  be  shown  by  the  tenderer.     Id. 

3.  One  making  a  tender,  Jind  then  using  the  money,  and  afterwards 
failing  to  pay  the  money  into  court,  with  a  pleading  relying  upon 
such  tender,  loses  its  benefit,  and  will  not  be  released  from  in- 
terest by  it.     Id. 

See  Mortgage  1 
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TEST  OF  ADMISSIBILITY.     See  IVifness  2. 

TITLE. 

A  party  who  files  a  bill  to  remove  a  cloud  from  his  title  to  a  tract  of 
land,  who  shows  on  the  face  of  his  bill  that  he  has  no  title  to  the 
land  himself,  and  no  right  to  interfere  with  others  who  appear  to 
have  good  title  thereto,  is  not  entitled  to  be  heard  in  a  court  of 
equity,  and  his  bill  will  be  dismissed.  Harr  v.  Shaffer,  709. 
See  Eminent  Domain;  Injunction;  Oil  Lease  1,  3;  Railroads  2; 
Resulting  Trust  1;  Unlawful  Entry  and  Detainer  1,  2;  Vendor 
and  Vendee  4. 

TOWN  LOTS.     See  Land. 

TRANSACTIONS  WITH  DECEDENT.     See  Witness  1,  2. 

TRESPASSER.     See  Negligence  1. 

TRIAL      See  Criminal  Law  1;  Remarks  of  Judge. 

TRUSTEE.     See  Contracts  5;  Corporations^;  Statute  of  Frauds,  2. 

TRUSTS. 

While  it  is  true  that  a  trustee  or  agent  cannot  be  interested  in  a  sale 
made  by  himself,  yet  when  he  has  fully  discharged  his  trust,  and 
sold  property  to  a  third  person  in  good  faith,  having  no  interest 
in  the  same  at  the  time,  he  may  afterwards  acquire  the  title 
from  the  purchaser;  and  such  fact  will  not  afford  ground  for 
avoiding  the  sale.  Board  of  Trustees  v.  Blair,  813. 
See  Co-  Tenancy  1 ;  Deed  1 . 

UNLAWFUL  ENTRY  AND  DETAINER. 

1.  On  the  trial  of  a  warrant  issued  by  a  justice  in  unlawful  de 
tainer,  if  answer  of  title  is  filed  by  the  defendant  setting  forth 
therein  the  facts  showing  that  such  title  will  come  in  question  on 
the  trial  thereof,  which  answer  shall  be  properly  verified  by  his 
affidavit  or  that  of  his  agent  or  attorney,  if  the  justice  be  of  opin- 
ion that  the  facts  therein  stated  show  that  the  title  to  real  property 
will  so  come  in  question  he  shall  dismiss  the  action  at  the  costs 
of  the  plaintiff,  unless  the  plaintiff  or  his  agent  or  attorney  shall 
file  an  affidavit  denying  the  truth  of  such  facts.  Watson  v.  Wat- 
son,  290. 

2.  If  an  appeal  to  be  taken  from  the  judgment  of  a  justice  in  such 
case  to  the  circuit  court,  and  if  there  appears  by  answer  filed 
that  the  title  to  the  property  will  come  in  question, 'it  will  be  the 
duty  of  the  court  to  dismiss  the  action.     Id. 

UNRECORDED  DEED. 

An  unrecorded  deed  is  void  as  to  creditors,  whether  they  have  notice 
or  not,  but  it  will  be  good  against  purchasers  with  notice,  or 
who  have  not  purchased  for  valuable  consideration.  Abney  v. 
Ohio  L.  &  M,  Co,,  446. 
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USURY.     See  Building  and  Loan  Association  3. 
VACATING  JUDGMENT,     ^^fi  Justice  of  the  Peace  2. 
VALIDITY  OF  BY-LAWS.     See  Corporations  5. 

VALIDITY  OF  JUDGMENT.     See  Judgment  3,  4. 

VENDOR  AND  VENDEE. 

1.  Where  a  party,  by  an  agreement  in  writing,  contracts  to  sell  a 
tract  of  land,  describing-  it  by  a  general  local  description,  and  as 
being  the  same  land  conveyed  to  him  by  a  third  party,  the  ven- 
dee has  a  right  to  look  to  the  record  for  a  description  of  the  land; 
and  if  it  there  appears  that  the  land  is  described  by  metes  and 
tx>unds,  and  containing  a  certain  number  of  acres,  such  vendor 
will  be  regarded  as  representing  the  land  to  contain  the  number 
of  acres  mentioned  in  said  recorded  deed.  Bogg^s  Ex^r,  v.  Har- 
per* s  Adm^r,,  554. 

2.  Where  a  party,  by  written  agreement,  sells  a  tract  of  land  at  a 
specified  price,  upon  an  unqualified  statement  that  it  contains  a 
definite  quantity  or  specified  number  of  acres,  it  will  be  held 
prima  facia  that  the  vendee  was  influenced  to  pay  or  agree  to 
pay  the  price  specified  because  of  such  statement;  and  if  it  is  af- 
terwards established  that  there  is  a  deficiency  in  the  quantity, 
in  excess  of  what  may  be  rightfully  attributed  to  the  usual  inac- 
curacies in  surveying,  the  vendor,  in  the  absence  of  all  other 
proof,  will  be  presumed  to  have  committed  a  fraud  on  the  rights 
of  the  vendee  by  such  statement  of  the  quantity,  and  a  court  of 
equity  will  for  this  reason  grant  relief  to  vendee  for  such  defi- 
ciency.   Id,  555. 

3.  The  general  rule  in  such  cases  is  that  the  compensation  allowed 
for  the  deficiency  in  quantity  shall  be  at  the  rate  of  the  average 
price  paid  or  agreed  to  be  paid  for  the  entire  tract  purchased. 
Id.  555. 

4.  A  purchaser  who  has  accepted  a  deed  of  general  warranty  must 
generally  pay  the  purchase  money,  and  look  to  the  warranty  for 
indemnity  against  bad  title;  but  if  the  grantor  is  insolvent,  or 
the  warranty  not  binding,  he  will  not  be  comp>elled  to  pay,  if  the 
title  is  defective,  though  he  has  not  yet  lost  froni  its  defects. 
Bennett  v.  Pierce^  654. 

See  Unrecorded  Deed, 

VENDOR'S  LIEN. 

1.  The  holder  of  a  vendor's  lien  joins  with  the  owner  of  the  land 
charged  with  such  lien  in  a  deed  of  trust  granting  the  land  by 
the  words,  **grant,  bargain,  sell,  and  confirm,"  to  a  trustee  in 
trust  to  secure  a  debt  to  a  third  party,  and  to  pay  the  balance  of 
proceeds  of  sale  under  it  to  the  owner  of  the  land  owning  the  ven- 
dor's lien.     Such  deed  of  trust  will  discharge  the  vendor's  lien 
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as  to  both  the  debt  secured  by  the  deed  of  trust  and  the  owner  of 
the  land.  Such  deed  of  trust  is  as  to  the  owner  of  the  land  a 
grant,  and  as  to  the  holder  of  the  lien  a  confirmation.  Turk  v. 
Skiles,  82. 

2.  Such  deed  of  trust,  containing  no  words  of  limitation,  operates, 
under  section  8,  chapter  71,  Code,  and  section  1,  chapter  72,  /(/., 
to  pass  the  whole  estate  or  interest  of  the  grantors  in  the  land, 
including*  such  lien,  for  the  purpose  specified  in  the  deed  of 
trust.     Id, 


VERDICT. 

1.  An  instruction  in  the  following  language:  **If  the  jury  believe 
from  the  evidence  that  the  plaintiff  is  entitled  to  recover  a  greater 
sum  than  $280,  then  their  verdict  should  be:     (1)  We,   the  jury, 

^  find  for  the  plaintiff,  and  assess  his  damag-es  at  % .    Other- 

»''  wise,  their   verdtct  should    be:     (2)  We,  the   jury,  find   for   the 

defendant," — must  be  construed  to  mean  that  the  verdict  of  the 
3  yivy  should  be  for  such  greater  sum,  inclusive  of  the  sum  of  two 

i  hundred    and   eighty    dollars,    and   not   for  the  excess  of   such 

greater  sum  after  deducting-  therefrom  such  sum  of  two  hundred 
and  eig-hty  dollars,     Alexander  v.  Marling,  208. 

2.  When,  upon  the  facts  conceded  as  shown,  a  verdict  for  the  plaint- 
iff would  be  against  law,  the  court  should,  on  motion,  exclude 
the  plaintiff's  evidence,  and  direct  a  verdict  for  the  defendant. 
So  it  is  also  where,  if  the  essential  facts  claimed  to  be  proven  by 
the  evidence  were  proven,  a  verdict  for  the  plaintiff  would  be 
justified  by  the  law,  yet  the  evidence  does  not  appreciably  tend 
to  prove  them,  but  so  plainly  fails  to  do  so  that  two  reasonable 
men   should  not  differ  as  to  its  insufficiency.    Ritz  v.  City  of 

]Vheeltng,  262. 

3.  Jurors  will  not  be  heard  to  impeach  their  verdict,  except  in  few 
instances.  Thej'  are  heard  more  readily  to  sustain  their  verdict. 
Graham  v.  Citizens  Nat  Bank,  701. 

4.  '*We,  the  jury,  ag-ree  and  find  the  defendant,  Virgil  Staley,  not 
guilty  of  murder  in  the  first  or  second  degree,  as  charged  in  the 
within  indictment,  but  do  agree  and  find  the  defendant,  Virgil 
Staley,  guilty  of  voluntary  manslaughter," — is  a  verdict  suffi- 
cient in  form.     State  v.  Staley,  792. 

See  New  Trial  4. 

VESTED  REMAINDER.     See  Deed  4. 

VESTED  RIGHTS.     See  Corporations  5. 

VIOLATION  OF  ORDINANCE.     See  Municipal  Corporations  1,  2. 

WAIVER.     See  Insurance  3;  Return. 

WARRANTY.     See  Tax  Sales  1. 
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WIFE'S  SEPARATE  ESTATE.  See  Deed  8,  9;  Married  Wo- 
men 1,  2. 

WILLS. 

1.  Where  a  will  directs  land  to  be  sold  and  divided  among-  legatees, 
it  is,  in  equity,  a  conversion  of  land  into  money.  Brown  v  J/rV- 
ler's  Exr's,,  211. 

2.  The  beneficiaries  may  g-enerally  prevent  actual  conversion  by 
sale,  and  take  the  land;  but  all  those  entitled  must  unite  in  such 
election.     One  cannot  force  an  election  upon  others.     Jd, 

See  Deed  2,  3. 

WITHDRAWAL.     See  Buildinfr  and  Loan  Association  5. 

WITNESS. 

1.  In  a  suit  grrowinff  out  of  said  contract,  after  the  decease  of  G, 
the  testimony  of  F.  is  competent  to  prove  materials  furnished  for, 
and  labor  and  work  done  on,  the  building  ,  under  the  exception 
in  section  23,  chapter  130  of  the  Code,  providing-  that  no  party  to 
any  action,  suit,  or  proceeding*  shall  be  examined  as  a  witness 
in  regard  to  any  personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  time  of  such  examination 
deceased,  etc.     Feuse  v.  Giijillan,  214. 

2.  In  such  a  case  the  test  of  the  admissibility  of  the  testimony  is, 
does  it  tend  to  prove  what  the  transaction  was?    Id. 

See  Evidence  7,  8, 

WRIT  OF  ERROR.     See  Equity  9. 
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